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RuLH  39  OF  THE  Supreme  Court  as  amended 
April  19,  191 7. 


Uui.E  39.  There  shall  be  appointed  by  this  court  a  State  Board 
of  Law  Examiners,  to  consist  of  five  members  of  the  bar  of  at 
least  five  years*  standing, — one  from  each  Appellate  Court  district 
and  one  from  the  State  at  large, — to  hold,  regulate,  supervise  and 
control  examinations  for  admission  to  the  bar,  and  tO'  examine  and 
report  upon  applications  for  admission,  based  upon  admission  to 
the  bar  in  another  State  or  foreign  country.  Every  application 
to  this  court  for  admission  to  the  bar  shall  be  made  in  term  time, 
by  motion  in  open  court,  based  upon  a  report  of  said  Board  of 
Law  Examiners.  Each  examiner  shall  act  as  a  member  of  such 
board  for  a  term  of  three  years,  except  under  the  first  appoint- 
ment,  which  shall  be  for  a  term  of  one  year  for  one,  two  years  for 
two  and  three  years  for  the  remaining  two  of  said  examiners,  and 
until  the  appointment  of  their  successors. 

Examinations  shall  be  conducted  by  written  or  printed  inter- 
rogatories, in  whole  or  in  part,  and  be  as  nearly  as  possible  uni- 
form throughout  the  State;  to  be  held  at  Chicago  on  the  last 
Tuesday  in  February  and  the  first  Tuesday  next  succeeding  the 
fourth  day  in  July,  and  at  Springfield  the  first  Tuesday  in  October 
and  the  first  Tuesday  in  December  in  each  year.  Such  examina- 
tions shall  be  held  by  the  examiners  as  a  body,  a  majority  of 
whom  shall  constitute  a  quorum. 

Each  applicant  examined  must  sustain  a  satisfactory  examina- 
tion upon  the  law  of  real  and  personal  property,  personal  rights, 
torts,  contracts,  evidence,  common  law  and  equity  pleading,  part- 
nerships, bailments,  negotiable  instruments,  principal  and  agent, 
principal  and  surety,  domestic  relations,  wills,  corporations,  equity 
jurisprudence,  conflict  of  laws,  criminal  law,  and  upon  the  prin- 
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ciples  of  the  constitutions  of  the  State  and  of  the  United  States, 
and  legal  ethics. 

The  board  shall  certify  to  this  court  every  person  v/ho  shall 
pass  a  satisfactory  examination,  provided  such  person  shall  have  in 
other  respects  complied  with  the  rules  regulating  the  licensing  of 
attorneys.  If  an  applicant,  on  examination,  should  be  rejected,  he 
shall  not  again  be  admitted  to  an  examination  until  at  least  one 
examination  has  intervened  after  such  rejection,  and  shall  file  with 
the  board  proof  that  he  has  studied  law  during  the  intervening 
time  subsequent  to  the  prior  examination. 

Each  applicant  for  admission  to  the  bar,  whether  upon  exam- 
ination or  admission  in  another  State  or  foreign  country,  shall  pay 
to  said  board,  in  advance,  a  fee  of  eight  dollars. 

Preliminary  education — Requirements  for  examination — Proof 
of  study,  how  made.  Every  applicant,  except  those  who  apply  for 
admission  by  virtue  of  admission  in  another  State  or  foreign  coun- 
try, shall  present  to  the  Board  of  Law  Examiners  satisfactory  proof, 
in  writing,  by  examination  or  otherwise,  as  the  board  may  direct, 
that  he  has  had  a  preliminary  general  education,  acquired  prior  to 
beginning  the  study  of  law,  equivalent  to  that  of  a  graduate  of  a 
four-year  course  high  school  in  this  State,  and  has,  within  six 
years  next  prior  to  applying  for  examination,  pursued  for  the 
period  of  three  years,  during  at  least  thirty-six  weeks  in  each  year, 
a  course  of  law  studies  covering  the  subjects  above  enumerated, 
(naming  the  law  books  studied,)  and  that  such  law  studies  have 
been  pursued  in  an  established  law  school  considered  by  the  board 
to  be  in  good  standing,  or  under  the  personal  tuition  of  one  or 
more  licensed  lawyers,  and  that  the  applicant,  if  studying  under 
such  tuition,  has  submitted  to  regular  and  satisfactory  examina- 
tions by  such  lawyer  or  lawyers  during  said  period  upon  each  sub- 
ject, not  less  than  once  each  week  during  at  least  thirty-six  weeks 
in  each  year.  Such  proof  shall  consist  of  the  affidavit  of  the  ap- 
plicant and  the  certificate  of  the  secretary  or  one  of  the  professors 
of  the  law  school  showing  personal  attendance  at  such  law  school, 
or  the  affidavit  or  affidavits  of  the  lawyer  or  lawyers  under  whose 
tuition  such  studies  have  been  pursued,  or  if,  in  consequence  of 
the  death  or  absence  of  such  lawyer  or  lawyers,  his  or  their  affi- 
davit cannot  be  procured,  its  place  may  be  supplied  by  the  affidavit 
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of  any  credible  witness  having  knowledge  of  the  facts.  The  course 
of  study  may  be  made  up  by  attendance  upon  a  law  school  for  a 
portion  of  the  time  and  under  the  direction  and  supervision  of  one 
or  more  lawyers  for  the  remainder  of  the  time.  Persons  who  in 
good  faith  have  before  July  i,  191 3,  begun,  but  not  yet  completed, 
the  study  of  law  in  compliance  with  former  rules  of  this  court  con- 
cerning admission  to  the  bar,  shall  be  permitted  to  complete  their 
requirements  for  examination  or  admission  under  the  rules  exist- 
ing prior  to  the  adoption  of  the  present  amendments,  provided  that 
such  requirements  are  completed  within  six  years  from  the  time 
when  they  were  begun,  and  that  the  periodical  examination  of  stu- 
dents under  the  tuition  of  licensed  lawyers  shall,  after  July  i,  1913, 
be  had  and  proved  in  accordance  with  the  requirements  of  this  rule. 
An  applicant  for  admission  to  the  bar  upon  a  license  or  other 
voucher  showing  his  admission  as  an  attorney  at  law  in  another 
State  or  foreign  country,  must  present  to  the  board  proof  that  he 
has  been  admitted  to  practice  in  the  highest  court  of  law  in  the 
other  State  or  in  the  foreign  country;  a  certificate  executed  by  the 
proper  authorities  that  he  has  been  duly  admitted  to  practice  in 
such  State  or  country  and  that  he  has  actually  remained  in  said 
State  and  country  and  practiced  in  said  court  as  an  attorney  for 
at  least  five  years;  a  certificate  from  a  judge  of  said  court  that  he 
has  been  duly  admitted  to  practice  and  has  actually  continuously 
practiced  as  an  attorney  for  a  period  of  at  least  five  years  after 
his  admission,  specifying  the  name  of  the  place  or  places  in  which 
he  has  so  practiced,  and  that  he  has  a  good  character  as  such  at- 
torney. Such  certificate  must  be  certified  by  the  clerk  of  the  court 
of  which  the  judge  is  a  member  and  the  seal  of  the  court  must  be 
attached  thereto.  The  applicant  must  also  prove  that  he  is  a  citi- 
zen of  the  United  States  and  an  actual  resident  of  the  State  of  Illi- 
nois at  the  time  of  making  the  application,  giving  the  place  of  his 
residence  by  street  and  number,  if  such  there  be,  and  the  length  of 
time  he  has  been  such  resident.  He  shall  also  submit  the  affidavits 
of  two  persons  who  are  residents  of  the  Appellate  Court  district 
in  which  he  resides  (one  of  whom  must  be  an  attorney)  that  he  is 
of  such  character  and  general  fitness  as  justify  his  admission  to 
practice,  and  the  affidavits  must  set  forth  in  detail  the  facts  upon 
which  the  affiant's  knowledge  of  the  applicant  is  based. 
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The  applicant  must  file  with  the  secretary  of  the  board  the 
papers  required  for  his  admission,  as  heretofore  specified,  and  must 
appear  in  person  before  the  committee  on  character  and  fitness, 
hereinafter  mentioned,  for  the  Appellate  Court  district  in  which  he 
resides.  Such  applicant  shall  be  admitted,  subject  to  the  provi- 
sions of  this  rule,  upon  such  license  or  voucher,  without  examina- 
tion by  the  board,  if  it  appears  to  the  court  by  a  certificate  of  said 
board  that  in  the  State  or  country  in  which  the  license  was  issued 
the  requirements  for  admission  to  the  bar  are  equal  to  those  re- 
quired in  this  State.  The  board  shall  certify  to  this  court  persons 
entitled  to  admission  by  virtue  of  such  admission  to  the  bar  in 
such  other  State  or  foreign  country,  subject,  however,  to  the  pro- 
visions hereafter  set  forth. 

Within  ten  days  after  the  first  day  of  the  June  term  of  this 
court  in  each  year  this  court  will  appoint  a  committee  on  character 
and  fitness  in  each  of  the  Appellate  Court  districts  of  the  State, 
consisting  of  not  less  than  three  attorneys  at  law,  together  with 
the  member  or  members  of  the  Board  of  Law  Examiners  residing 
in  the  respective  districts,  to  which  shall  be  referred  all  applica- 
tions for  admission  to  practice  as  attorney  and  counselor  at  law, 
the  members  of  such  committee  to  continue  in  office  until  their  suc- 
cessors are  appointed.  To  the  respective  committees  shall  be  re- 
ferred all  applications  for  admission  to  practice.  The  committee 
shall  require  the  attendance  before  it,  or  a  member  thereof,  of  each 
applicant,  with  the  affidavits  of  at  least  two  practicing  attorneys 
acquainted  with  such  applicant,  residing  in  the  Appellate  Court 
district  in  which  the  applicant  resides,  that  he  is  of  such  charac- 
ter and  general  fitness  as  justifies  his  admission  to  practice,  and 
the  affidavits  must  set  forth  in  detail  the  facts  upon  which  the  af- 
fiant's knowledge  of  the  applicant  is  based.  It  shall  be  the  duty 
of  the  committee  to  examine  each  applicant,  and  the  committee 
must  be  satisfied  from  such  examination  and  other  evidence  that 
the  applicant  shall  produce,  that  the  applicant  has  such  qualifica- 
tions as  to  character  and  general  fitness  as  in  the  opinion  of  the 
committee  justify  his  admission  to  practice,  and  no  person  shall  be 
admitted  to  practice  except  upon  the  production  of  a  certificate 
from  the  committee  to  that  effect,  unless  the  court  otherwise  orders. 
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No  applicant  shall  be  entitled  to  receive  such  a  certificate  who 
is  not  able  to  speak  and  write  the  English  language  intelligently, 
nor  until  he  has  filed  with  the  board  of  law  examiners  a  certificate 
of  his  good  moral  character  from  a  court  of  record  of  the  county 
of  his  residence  and  affirmatively  established  to  the  satisfaction  of 
the  committee  that  he  has  possession  of  such  character  as  qualifies 
him  for  admission  to  the  bar  and  qualifies  him  to  perform  the  duties 
of  an  attorney  and  counselor  at  law. 

Each  applicant  whose  name  shall  be  certified  by  the  State  Board 
of  Law  Examiners,  either  upon  passing  the  examination  or  because 
of  the  provisions  hereinbefore  set  forth  touching  the  admission  of 
attorneys  who  have  been  admitted  to  practice  in  another  State  or 
in  a  foreign  country,  shall  answer  the  following  questions  and  ver- 
ify his  answers  thereto : 

"i.  Give  your  full  name,  age,  residence  and  birthplace.  If  born 
in  a  foreign  country,  at  what  age  did  you  come  to  the  United 
States  ?    If  naturalized,  state  when  and  where. 

"2.  State  the  names,  residence  and  occupation  of  your  parents. 

"3.  What  schools  other  than  college  or  law  school  have  you  at- 
tended and  between  what  dates  J 

"4,  Did  you  attend  college?  If  so,  state  what  colleges  and 
when,  specifying  dates.    What  degrees,  if  any,  have  you  received? 

"5.  Did  you  attend  a  law  school  ?  If  so,  state  what  school  and 
when,  specifying  dates.  What  degrees  in  law,  if  any,  have  you 
received  ? 

"6.  Have  you  been  employed  in,  or  studied  law  in,  a  law  office  ? 
If  so,  give  a  full  list  of  such  offices  and  state  the  period,  specifying 
dates  of  your  employment  or  study  in  each. 

"7.  Have  you  ever  applied  for  admission  to  practice  as  an  at- 
torney or  counselor  in  any  court  in  any  other  State  or  country? 
If  so,  specify  when  and  where;  whether  you  were  admitted  to  the 
bar,  and  if  so,  how  long,  and  where  you  practiced. 

"8.  Have  you  ever  applied  for  admission  to  the  bar  of  the  State 
of  Illinois?    If  so,  where,  when  and  with  what  result? 

"9.  Have  you  ever  been  engaged  in  any  occupation,  business  or 
profession  other  than  the  law?  If  so,  when  and  where?  State 
fully  the  names  and  addresses  of  your  employers,  the  positions  you 
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have  occupied  and  the  period  of  such  employment,  specifying  dates. 
Are  such  employers  willing  to  appear  before  the  committee  or  make 
a  statement  to  it  in  your  behalf? 

"lo.  Have  you  ever  been  a  party  or  otherwise  involved  in  any 
legal  proceeding?    If  so,  state  facts  fully. 

"ii.  Give  the  names  and  addresses  of  the  persons  to  whom  you 
refer  as  to  your  character  and  state  how  long  you  have  known 
each." 

Out  of  the  fees  received  by  the  board  of  examiners  they  shall 
pay  all  necessary  expenses  for  examinations,  including  necessary 
traveling  expenses.  The  remainder  of  said  fund  in  each  year  shall 
be  divided  equally  among  the  examiners :  Provided,  however,  that 
no  examiner  shall  receive  more  than  $750  per  annum,  and  if, 
after  the  payment  of  such  sum  to  each  examiner,  there  shall  re- 
main a  surplus,  said  surplus  shall  be  paid  over  to  the  succeeding 
board  of  examiners,  and  shall  constitute  a  part  of  the  receipts  of 
the  next  succeeding  year.  The  board  of  examiners  shall  render 
an  account  of  their  receipts  and  disbursements  to  this  court  at  the 
October  term  of  each  year. 
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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

Supreme  Court  of  Illinois. 


(No.  10971. — Appellate  Court  reversed;    Circuit  Court  affirmed.) 

Thomas  Kearney  et  al.  Plaintiffs  in  Error,  vs.  CharIvES 

AVebb,  Defendant  in  Error. 

Opinion  filed  April  19,  1917, 

1.  Gaming — when  recipients  of  money  to  he  used  in  gaming  do 
not  take  title.  Where  the  owner  of  a  gaming  house  hires  three 
men  to  manage  the  gambling  tables,  as  employees,  with  no  interest 
in  the  business  or  its  profits,  and  delivers  to  them  three  sacks  of 
money  to  be  kept  in  bulk  and  used  only  for  the  purpose  of  conduct- 
ing a  crap  game,  such  employees  take  no  title  to  the  money. 

2.  Same — money  in  hands  of  a  third  person  in  pursuance  of  an 
illegal  contract  may  he  recovered  hy  the  owner.  Money  delivered 
to  a  third  person  in  pursuance  of  an  illegal  contract  or  under  direc- 
tion to  use  it  for  gaming  purposes  may  be  recovered  by  the  owner 
in  an  action  for  money  had  and  received  if  he  repudiates  the  con- 
tract before  the  money  is  paid  over  according  to  the  illegal  agree- 
ment, and  if  a  stakeholder  pays  the  money  to  the  winner  of  the 
bet  after  demand  upon  him  by  the  owner  he  does  so  at  his  peril. 

3.  Same — party  to  an  illegal  contract  cannot  recover  profits  de- 
rived thereby.  A  party  to  a  gaming  contract  or  to  any  illegal  con- 
tract cannot  recover  profits  or  gains  made  in  the  carrying  out  of 
such  illegal  contract  or  recover  in  any  way  directly  upon  the  illegal 
contract  against  the  other  party,  whether  agent  or  not. 
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4.  Same — party  cannot  rely  upon  an  illegal  contract  as  a  de- 
fense to  a  suit  to  recover  money.  One  who  is  in  possession  of  a 
sum  of  money  without  the  right  thereto  cannot  rely  upon  an  illegal 
contract  as  a  defense  to  an  action  of  assumpsit  against  him  by  the 
rightful  owner  for  its  recovery. 

5.  Same — courts  will  not  deny  recovery  simply  because  a  party 
has  been  a  violator  of  law.  Courts  will  not  deny  a  recovery  to  a 
party  simply  because  he  has  been  a  violator  of  the  law  if  he  can 
show  his  right  to  such  recovery  without  reference  to  any  illegal 
contract  and  without  causing  the  court  to  recognize  or  sanction 
any  illegal  conduct  on  his  part. 

6.  Same — State's  attorney  liable  in  assumpsit  for  money  taken 
in  raid  on  gambling  house,  A  State's  attorney  who  has  made  a 
raid  on  a  gambling  house  and  taken  several  bags  of  money  to  be 
used  in  conducting  a  crap  game,  which  money  was  in  the  posses- 
sion of  employees  hired  to  run  the  game,  is  liable  for  such  money, 
after  all  prosecutions  have  been  concluded  and  the  fines  paid,  in  a 
suit  in  assumpsit  by  the  owner  of  the  money  and  manager  of  the 
gaming  house. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  St  Clair  county;  the  Hon.  George  A.  Crow, 
Judge,  presiding. 

C.  E.  Chamberun,  August  Barthel,  J.  A.  Farmer, 
and  Louis  Klingel,  for  plaintiffs  in  error. 

Dan  McGi^ynn,  and  T.  M.  Webb,  for  defendant  in 
error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Thomas  Kearney  and  Henry  Becker,  plaintiffs  in  error, 
sued  defendant  in  error  in  assumpsit  in  the  circuit  court  of 
St.  Clair  county.  The  declaration  consists  of  the  common 
counts,  only,  with  this  bill  of  particulars:  "This  suit  is 
brought  to  recover  from  the  defendant  the  sum  of,  to-wit, 
$2000,  with  lawful  interest  from  the  i8th  day  of  January, 
A.  D.  191 3,  to  date,  which  said  sum  is  the  property  of  the 
plaintiffs,  and  which  defendant  took  from  the  possession 
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of  the  plaintiffs  or  their  agents  on,  to- wit,  the  i8th  day 
of  January,  A.  D.  1913,  in  a  certain  building  known  as 
126  West  Broadway,  in  the  city  of  East  St.  Louis,  and 
which  said  sum  the  defendant  has  since  said  date  wrong- 
fully and  unlawfully  withheld  from  the  plaintiffs  and  still 
unlawfully  withholds,  and  has  refused  and  still  refuses  to 
return  same  to  the  plaintiffs  although  requested  so  to  do." 
Defendant  in  error  pleaded  non  assumpsit.  At  the  close 
of  plaintiffs  in  error's  evidence,  and  again  at  the  close  of 
all  of  the  evidence,  defendant  in  error  moved  the  court  to 
instruct  the  jury  to  find  a  verdict  in  his  favor,  but  the  court 
refused  so  to  do.  Plaintiffs  in  error  then  asked  the  court 
to  direct  a  verdict  for  them  in  the  sum  of  $1536.75,  which 
the  court  did,  and  entered  judgment  accordingly.  On  ap- 
peal to  the  Appellate  Court  for  the  Fourth  District  the 
judgment  of  the  circuit  court  was  reversed  and  the  cause 
was  remanded,  but  on  re-consideration  the  Appellate  Court 
changed  its  order  and  reversed  the  judgment  without  re- 
manding. The  cause  has  been  brought  to  this  court  for 
review  by  certiorari. 

The  trial  court  having  given  judgment  on  a  directed 
verdict,  the  facts  to  be  considered  by  us  must  be  those  most 
favorable  to  defendant  in  error.  Those  facts,  as  recited  by 
the  Appellate  Court,  are,  briefly,  that  plaintiffs  in  error  on 
and  prior  to  January  18,  1913,  conducted  a  gaming  house 
in  the  basement  of  the  building  at  said  number  in  East 
St.  Louis,  in  violation  of  the  statutes  of  this  State.  For 
that  purpose  there  were  in  said  room  a  large  and  a  small 
gaming  table,  at  which  was  played  the  game  called  "craps." 
Plaintiffs  in  error  had  employed  John  Schneider,  John  Ma- 
guire  and  a  man  by  the  name  of  Rosenberg,  who  had  charge 
of  and  operated  the  gaming  tables.  On  said  date  plaintiffs 
in  error  gave  to  their  said  employees  $1600  in  silver,  con- 
tained in  three  sacks,  to  be  used  by  them  "to  bank  the 
crap  game."  Maguire  and  Schneider  stationed  themselves 
at  each  end  of  the  large  table  with  $600,  each,  of  the  money, 
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and  Rosenberg  had  $400  of  the  silver  at  the  small  table,  and 
those  parties  conducted  the  game  at  their  several  stations. 
They  began  the  games  that  afternoon  and  continued  them 
for  more  than  an  hour.  One  hundred  persons  or  more  were 
crowded  around  and  betting  at  the  tables,  the  bets  running 
from  twenty-five  cents  to  $4.  At  about  four  o'clock  P.  M. 
said  employees  had  lost  about  $60  of  the  money  so  fur- 
nished them  by  plaintiffs  in  error.  About  that  time  a  raid 
was  made  on  the  gaming  house  by  police  officers  under  the 
direction  of  defendant  in  error,  as  the  State's  attorney  of 
said  county,  and  the  tables  and  other  paraphernalia  used  by 
the  employees  in  conducting  the  game,  and  the  money  that 
had  been  furnished  them  therefor,  or  what  remained  of  it, 
were  seized  by  the  officers.  The  money  was  delivered  in 
said  sacks  to  the  State's  attorney,  who  counted  it  and  found 
it  to  amount  to  $1536.75.  He  took  charge  of  the  money 
and  has  refused  to  return  it  at  all  times  on  demand  of  plain- 
tiffs in  error,  who  had  paid  their  fines  and  made  demand  for 
the  money  after  all  intended  prosecutions  for  violations  of 
the  statute  for  gaming  and  keeping  gaming  houses  at  said 
place  had  been  concluded. 

It  is  argued  by  defendant  in  error  that  when  plaintiffs  in 
error  turned  the  money  in  question  over  to  their  employees 
to  run  the  games  they  parted  with  all  title  and  right  to  the 
money  and  that  it  became  the  money  of  the  gamekeepers; 
that  they  could  neither  sue  for  and  recover  it  from  said 
employees  after  such  delivery  by  any  legal  or  equitable  pro- 
ceedings nor  maintain  any  action  at  law  or  equity  against 
defendant  in  error,  who  took  the  money,  not  from  plaintiffs 
in  error  but  from  their  said  employees.  Defendant  in  er- 
ror's position  cannot  be  sustained  under  the  law  and  the 
facts.  When  plaintiffs  in  error  delivered  the  three  sacks  of 
silver  to  their  said  employees  and  put  them  in  charge  of  the 
room  and  the  gambling  tables  and  other  paraphernalia  in 
use  for  the  said  business,  with  directions  to  conduct  or  man- 
age the  gambling  room  and  the  games  to  be  conducted  there. 
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the  agents  did  not  take  title  to  the  money,  the  room,  the 
tables  or  any  of  the  other  paraphernalia  to  be  used  in  con- 
nection with  the  gaming  to  be  there  conducted.  The  silver 
money  in  the  sacks  was  just  as  much  a  necessity  to  conduct 
the  gaming  to  be  done  there  as  were  the  tables  and  other 
paraphernalia.  The  money  was  delivered  to  them  in  bulk, 
in  sacks,  and  was  kept  in  bulk,  unmixed  with  the  money  of 
the  employees  and  for  the  purpose  of  conducting  a  crap 
game,  and  for  no  other  purpose.  They  had  no  right  or  au- 
thority to  use  it  for  any  other  purpose.  The  tables  and 
other  paraphernalia  were  placed  under  their  charge  for  the 
same  purpose.  They  took  the  same  right  and  title  to  the 
money  that  they  did  to  the  other  personal  property  there, — 
nothing  more,  nothing  less, — the  right  to  possess  and  use  it 
for  the  business  which  they  had  been  employed  to  manage 
and  control.  They  had  no  interest  in  the  business  in  which 
they  were  employed  or  in  the  profits  thereof.  They  shared 
no  profits  or  losses,  and  there  were  no  profits  or  gains  on 
that  day.  They  were  simply  paid  employees.  The  money 
taken  by  the  officers  was  a  part  and  parcel  of  the  money  so 
delivered  to  said  employees.  The  very  moment  those  em- 
ployees should  have  undertaken  to  divert  the  money  placed 
in  their  hands  for  use  in  that  gambling  to  other  uses  or  pur- 
poses or  to  appropriate  it  to  their  own  personal  use,  a  right 
of  action,  on  demand,  would  have  accrued  to  plaintiffs  in 
error  against  such  employees  for  money  had  and  received. 
Morgan  v.  Groff,  4  Barb.  524;  Klock  v.  Brozvn,  34  Ann. 
Cas.  (Mich.)  48,  and  cases  cited  in  note. 

Plaintiffs  in  error  also  had  the  legal  right  to  repudiate 
the  illegal  contract  or  direction  to  their  employees  to  use  the 
money  for  gambling  if  done  before  it  had  been  used  for  the 
illegal  purpose,  and  to  maintain  a  suit  directly  against  the 
agents  for  money  had  and  received  in  case  they  refused  to 
return  the  money  on  demand.  (Tyler  v.  Carlisle,  9  Atl. 
Rep.  (Me.)  356;  Clarke,  Harrison  &  Co.  v.  Brown,  4  Am. 
St  Rep.  [Ga.]  98.)     It  is  a  well  established  rule  of  law 
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that  where  a  party  delivers  money  to  another  party  to  bet 
for  him  upon  an  election  or  a  horse  race  or  other  such 
event,  and  his  agent  makes  the  bet  for  him  and  deposits  the 
rnoney  with  the  stakeholder,  or  where  the  party  himself 
makes  such  a  bet  and  deposits  his  money  with  a  stakeholder, 
he  may  retract  his  illegal  act,  and,  on  demand  of  the  stake- 
holder at  any  time  before  the  money  is  delivered  to  the  other 
party,  recover  from  the  stakeholder  the  amount  so  deposited 
on  the  common  counts  for  money  had  and  received.  Per- 
mitting recovery  in  such  a  case  is  not  a  recognition  or  sanc- 
tion of  the  illegal  contract.  It  is  simply  a  recognition  by 
the  courts  of  the  party's  right  to  repudiate,  and  to  refrain 
from  further  recognition  of,  the  illegal  contract.  The  stake- 
holder in  such  a  case,  after  demand  made  upon  him  for  the 
money,  pays  the  money  to  the  other  party,  although  the 
winner  of  the  bet,  at  his  peril.  Hardy  v.  Hunt,  yo  Am.  Dec. 
(Cal.)  787;  Pabst  Brewing  Co,  v.  Liston,  83  N.  W.  Rep. 
(Minn.)  448;  McLenttanv.  Wluddon,4&  S.  E.  Rep.  (Ga.) 
201 ;  Stevens  v.  Sharp,  26  111.  404. 

It  is  a  well  established  rule  of  law  that  a  party  to  a  gam- 
ing contract  or  to  any  illegal  contract  cannot  recover  profits 
or  gains  made  in  the  carrying  out  of  such  illegal  contract  or 
recover  in  any  way  directly  upon  the  illegal  contract  against 
the  other  party,  whether  agent  or  not.  The  reason  for  the 
rule  is,  that  to  allow  such  a  recovery  the  court  would  be 
lending  its  aid  and  sanction  to  such  illegal  contract.  Where 
any  party  seeks  a  recovery  on  such  a  contract  by  suing  di- 
rectly thereon  or  brings  an  action  of  account  against  the 
other  party  to  the  illegal  contract  to  recover  for  his  money 
and  profits  embarked  and  gained  in  the  carrying  out  of  such 
illegal  contract,  courts  of  law  and  equity  will  refuse  to  aid 
either  party  in  such  recovery  because  they  are  both  equally 
culpable,  and  the  courts  will  leave  them  where  it  finds  them 
without  giving  aid  to  either  party.  In  such  cases  the  par- 
ties rely  on  the  illegal  contract  for  recovery,  and  in  such 
cases,  only,  are  they  said  to  be  in  pari  delicto.    The  cases  of 
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Bishop  V.  American  Preservers'  Co.  157  III  284,  and  Shaff- 
ner  v.  Pinchback,  133  id.  410,  relied  on  by  defendant  in  er- 
ror, belong  to  that  class. 

The  Appellate  Court  erred  in  holding  that  the  plaintiffs 
in  error  are  prohibited  by  law  from  having  the  aid  of  the 
courts  to  restore  to  them  their  money  in  this  case.  They 
proved  their  title  to  the  money  without  relying  on  the  illegal 
contract  in  question, — t,  e.,  they  made  out  completely  under 
their  declaration,  without  even  a  reference  to  the  illegal  con- 
tract, their  prima  facie  case.  They  used  two  of  their  said 
employees  as  their  witnesses,  and  there  is  no  claim  to  the 
money  in  question  by  anyone  except  the  plaintiffs  in  error. 
It  was  the  defendant  in  error  himself  who  introduced  the 
proof  of  the  illegal  contract  and  relied  thereon  for  his  de- 
fense. He  cannot  be  permitted  to  rely  on  the  illegal  contract 
for  a  defense.    Clarke,  Harrison  &  Co.  v.  Brown,  supra. 

It  is  also  insisted  by  defendant  in  error  that  the  action 
in  assumpsit  for  money  had  and  received  is  in  its  nature  an 
equitable  action,  and  that  it  is  contrary  to  the  principles  of 
equity  to  permit  plaintiffs  in  error  to  recover  under  the  facts 
in  this  case.  It  is  true  that  such  action  is  equitable  in  its 
nature,  and  that  a  plaintiff  in  such  action  can  only  recover 
where  the  defendant  has  money  of  the  plaintiff  which  in 
equity  and  good  conscience  he  ought  not  to  withhold  from 
the  plaintiff.  The  facts  here  show  just  such  a  case.  In  de- 
termining the  equities  in  such  a  case  the  respective  rights  of 
the  parties  in  the  suit  to  the  money  are  only  to  be  consid- 
ered. If  the  money  is  found  to  belong  to  the  plaintiff  and 
the  defendant  shows  no  right  thereto  whatever,  courts  will 
not  go  back  to  inquire  by  what  unconscionable  or  illegal 
methods  the  plaintiff  obtained  it  or  to  what  illegal  purposes 
he  had  in  other  transactions  employed  the  use  of  it.  The 
subject  of  recovery  in  this  case, — money, — is  not  of  the  ob- 
noxious class  of  property  which  the  law  condemns  but  is  of 
the  harmless  and  moral  class  that  cannot  be  condemned  or 
destroyed  by  the  State  under  any  statute.    {Glennon  v.  BriU 
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ton,  155  111.  232.)  The  money  can  serve  the  State,  as  evi- 
dence or  otherwise,  in  no  suit  pending  or  contemplated,  as 
the  evidence  clearly  shows  that  there  is  no  further  suit  con- 
templated in  the  way  of  criminal  prosecutions  and  none 
pending  that  grew  out  of  the  transactions  at  said  gambling 
house.  Defendant  in  error  has  no  right  to  the  money  or 
to  the  possession  of  it,  and  does  not  claim  to  have,  in  his 
official  capacity  or  otherwise.  No  one  of  the  employees  of 
plaintiffs  in  error  from  whose  manual  possession  the  money 
was  taken  makes  any  claim  to  the  money  in  question.  De- 
fendant in  error  cannot  legally  make  it  for  them,  as  he  does 
not  represent  them  or  claim  to  represent  them.  When  the 
evidence  in  the  case  is  properly  limited  to  the  legitimate  is- 
sues, it  will  be  seen  that  the  proof  will  simply  show  that  the 
plaintiffs  in  error  have  proved  their  title  to  the  money  and 
that  defendant  in  error  has  proven  no  right  or  title  thereto 
and  does  not  even  claim  any  right  or  title  to  the  money. 
Under  such  a  showing,  how  can  it  be  said  that  the  legitimate 
evidence  shows  that  plaintiffs  in  error  are  not  equitably  en- 
titled to  receive  the  money  or  that  defendant  in  error  is  not 
in  equity  and  in  good  conscience  bound  to  return  the  same 
to  them?  When  the  evidence  in  the  case  is  properly  re- 
stricted plaintiffs  in  error  will  not  be  shown  to  claim  the 
money  or  the  right  to  recover  it  through  any  illegal  con- 
tract, as  no  evidence  thereof  in  such  case  will  appear  in  the 
record.  The  court,  therefore,  cannot  properly  be  said  to 
be  recognizing  or  sanctioning  any  illegal  contract  or  action 
by  permitting  a  recovery  by  plaintiffs  in  error.  No  court 
of  law  or  equity  has  ever  denied  a  recovery  to  a  party  simply 
because  he  has  been  a  violator  of  the  law,  if  he  can  show 
his  right  to  such  recovery  without  reference  to  any  illegal 
contract  and  without  causing  the  court  to  recognize  or  sanc- 
tion any  illegal  conduct  on  his  part.  There  is  absolutely  no 
reason,  therefore,  for  saying  that  an  action  in  assumpsit  for 
money  had  and  received  cannot  be  maintained  for  the  money 
in  question  by  plaintiffs  in  error.    The  action  was  in  every 
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way  appropriate.    Highway  Comrs,  v.  City  of  Bloomington, 
253  111.  164. 

For  the  reasons  aforesaid  the  judgment  of  the  Appellate 
Court  is  reversed  and  the  judgment  of  the  circuit  court  is 
affirmed.  Judgment  of  Appellate  Court  reversed. 

Judgment  of  circuit  court  affirmed. 


(No.  1 1 132. — Reversed  and  remanded.) 
The  PEOPI.E  ex  rcl.  J.  Hillis  Boos,  County  Collector,  Ap- 
pellee, vs.  The  St.  Louis,  Iron  Mountain  and  South- 
ern Raii^way  Company,  Appellant. 

Opinion  filed  April  ip,  ipi/. 

1.  Taxes — when  amended  record  of  meeting  of  county  board 
may  be  admitted  in  evidence  on  application  for  judgment.  Where 
the  record  of  the  September  meeting  of  the  board  of  supervisors 
has  been  amended  by  the  clerk  to  show  the  fact  that  the  board 
approved  of  the  tax  for  road  and  bridge  purposes  by  the  respective 
townships  and  the  amendment  has  been  approved  by  the  board,  the 
amended  record  may  be  introduced  in  evidence  at  the  hearing  on 
the  application  for  judgment  and  order  of  sale. 

2.  Same — a  judgment  against  railroad  company  fgr  delinquent 
taxes  should  describe  property  in  each  taxing  district.  A  judgment 
against  a  railroad  company  for  delinquent  taxes  should  be  against 
the  separate  portions  of  the  railroad  track  and  property  in  each 
taxing  district  for  whose  taxes  the  judgment  is  given,  and  should 
describe  the  property  with  such  particularity  that  it  can  be  found 
by  a  competent  surveyor,  so  that  the  judgment  will  show  what 
particular  tract  is  to  be  sold  for  the  delinquent  taxes  of  each  tax- 
ing district. 

3.  Practice — re-opening  of  case  for  further  evidence  rests  in 
discretion  of  court.  The  matter  of  the  order  of  proof  and  of  allow- 
ing a  case  to  be  opened  up  for  taking  further  evidence  rests  in  the 
sound  discretion  of  the  court  and  should  not  be  interfered  with  ex- 
cept for  clear  abuse,  and  greater  latitude  should  be  allowed  where 
the  cause  is  tried  before  the  court  without  a  jury  than  where  there 
is  a  jury  trial. 

Appeal  from  the  County  Court  of  Jackson  county;  the 
Hon.  W.  F.  Elus,  Judge,  presiding. 
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L.  O.  Whitnel,  and  Joe  Whitnkl,  (Edward  J. 
White,  of  counsel,)  for  appellant. 

WiLUAM  A.  Schwartz,  State's  Attorney,  (H.  A. 
Hays,  and  J.  S.  Kendai^l,  of  counsel,)  for  appellee. 

Mr.  Chiei^  Justice  Craig  delivered  the  opinion  of  the 
court : 

Appellee,  J.  Hillis  Boos,  county  treasurer  and  ex-officio 
county  collector  of  Jackson  county,  made  his  application  at 
the  June  term,  1916,  to  the  county  court  of  Jackson  county 
for  judgment  and  order  of  sale  of  the  property  of  appel- 
lant, the  St.  Louis,  Iron  Mountain  and  Southern  Railway 
Company,  for  delinquent  road  and  bridge  taxes  in  the  town- 
ships of  Degognia,  Kinkaid,  Fountain  Bluff,  Sand  Ridge, 
Grand  Tower,  Murphysboro,  Somerset  and  DeSoto,  in  that 
county.  The  total  amount  of  appellant's  tax  returned  de- 
linquent was  $3467.24.  Appellant  appeared  and  filed  ob- 
jections, among  others,  that  the  road  and  bridge  taxes  for 
these  townships  were  not  approved  by  the  county  board  at 
its  September  meeting.  At  the  hearing  all  objections  were 
overruled  and  judgment  and  order  of  sale  entered.  Appel- 
lant deposited  the  amount  of  the  tax  with  the  county  clerk 
and  prayed  and  perfected  its  appeal  to  this  court. 

The  grounds  urged  for  a  reversal  of  the  judgment  are, 
that  the  court  erred  in  overruling  the  appellant's  objections, 
in  admitting  incompetent  evidence  after  both  sides  had 
rested  and  the  cause  had  been  taken  under  advisement,  and 
that  the  judgment  entered  does  not  sufficiently  describe  the 
property  of  appellant  against  which  judgment  was  rendered. 

The  record  of  the  September  meeting  of  the  county 
board  as  originally  written  up  by  the  clerk  failed  to  show 
that  the  board  of  supervisors  in  any  way  approved  of  the 
tax  for  road  and  bridge  purposes  made  by  the  respective 
townships.  After  the  objections  were  filed  the  deputy 
county  clerk,  without  any  order  of  the  board  of  supervisors, 
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amended  his  record  so  as  to  show  a  motion  was  made  and 
carried  at  that  meeting  to  "accept  and  adopt  the  report  of 
the  committee  on  road  and  bridge  levies,  and  that  the  clerk 
be  authorized  to  extend  the  road  and  bridge  levy  in  the 
different  townships  for  the  1915  taxes"  in  accordance  with 
such  levies.  The  clerk  who  amended  the  record  was  the 
same  one  who  attended  and  acted  as  clerk  at  the  meeting 
of  the  county  board  at  the  time  such  proceeding  was  had. 
Thereafter,  at  the  June  meeting  of  the  county  board,  a  reso- 
lution was  duly  adopted  reciting  that  whereas  the  board 
at  its  regular  annual  September  meeting  approved  the  cer- 
tificates of  the  highway  commissioners  of  the  townships 
(naming  the  townships  in  question)  levying  a  road  and 
bridge  tax  for  the  year  19 15  and  ordered  the  clerk  to  ex- 
tend the  taxes  against  the  taxable  property  in  each  town- 
ship according  to  such  certificates,  and  that  the  county  clerk 
had  omitted  to  show  on  his  record  that  such  certificates  of 
levy  were  approved  but  had  subsequently  amended  his  rec- 
ord to  show  such  fact,  therefore  it  be  resolved  "that  said 
record  as  amended  be  and  the  same  is  hereby  approved  as 
the  accurate  record  of  the  proceedings  of  this  board  at  its 
September,  19 15,  meeting."  Appellant  objected  to  the  in- 
troduction of  the  evidence  and  insists  that  its  admission 
was  error. 

In  People  v.  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Co.  271  111.  195,  we  held  that  the  board  of  super- 
visors might,  by  resolution  adopted  at  its  June  meeting, 
amend  the  record  of  its  prior  September  meeting  to  show 
the  approval  of  the  certificate  of  levy  for  road  and  bridge 
purposes,  where  such  action  was,  in  fact,  taken  at  the  prior 
meeting  but  was  omitted  from  the  record  of  such  meeting 
as  written  up  by  the  clerk.  We  there  said,  on  page  300  of 
the  opinion :  "A  collective  body  having  a  clerk  employed 
or  a\ithorized  by  law  to  keep  its  records  has  control  of  them 
and  may  amend  them  at  any  time  according  to  the  fact, 
even  if  they  have  once  been  approved.     Such  a  body  may 
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direct  its  clerk  to  make  an  amendment,  and  when  so  acting 
under  its  direction  it  is  immaterial  whether  he  was  the  in- 
dividual filling  the  office  at  the  time  of  the  transaction  re- 
corded or  not.  The  right  to  make  such  an  amendment  does 
not  depend  upon  section  191  of  the  Revenue  act,  but  it  is 
common  to  legislative  bodies  and  collective  bodies  gener- 
ally." What  is  there  said  is  decisive  of  this  question.  It 
was  the  duty  of  the  clerk  to  keep  a  proper  record  of  the 
proceedings  of  the  meeting,  and  when  the  county  board  sub- 
sequently adopted  the  resolution  approving  of  the  amend- 
ment of  the  record  as  made  by  the  clerk  to  make  such  record 
speak  the  truth,  it  had  the  same  force  and  effect  as  if  the 
resolution  had  originally  been  adopted  by  the  county  board 
directing  the  making  of  such  amendment  and  the  record  had 
subsequently  been  amended  by  the  clerk  pursuant  to  such 
resolution.  For  this  reason  we  see  no  error  in  the  admis- 
sion of  such  record  in  evidence.  As  the  objections  of  ap- 
pellant were  based  upon  the  want  of  a  record  of  such  action 
taken  at  the  September  meeting  and  such  objections  were 
not  sustained  by  the  evidence  they  were  properly  overruled. 
It  is  further  insisted  that  the  court  erred  in  permitting 
the  case  to  be  opened  for  the  hearing  of  further  evidence 
after  both  parties  had  rested  and  the  cause  had  been  taken 
under  advisement  by  the  court  and  permitting  the  introduc- 
tion at  such  time  of  the  resolution  approving  the  amend- 
ing of  the  record,  for  the  reason  that  the  taking  of  evidence 
had  been  closed  before  the  meeting  of  the  county  board  at 
which  such  resolution  was  adopted.  It  must  be  remem- 
bered that  courts  are  instituted  for  the  administration  of 
justice,  and  that  the  matter  of  the  order  of  proof  and  al- 
lowing a  case  to  be  opened  up  for  taking  further  evidence 
rests  in  the  sound  judicial  discretion  of  the  court  and  should 
not  be  interfered  with  except  for  clear  abuse,  as  where  its 
effect  is  to  countenance  or  aid  trickery  or  unfairness  oil  the 
part  of  counsel  in  the  trial  of  a  case.  (Indiana,  Decatur 
and  Western  Raihvay  Co.  v.  Hendrian,  190  111.  501 ;  Her- 
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rick  V.  Chicago  and  Eastern  Illinois  Railroad  Co,  257  id. 
264.)  Where  the  cause  is  tried  before  the  court  without  a 
jury,  as  in  the  case  at  bar,  greater  liberty  should  be  allowed 
in  such  matter  and  such  leave  should  not  be  refused  except 
for  the  most  cogent  reasons.  (People  v.  IViemers,  225  111. 
17.)  The  proof  offered  in  this  instance  was  of  such  a  char- 
acter that  it  could  not  have  been  produced  at  an  earlier 
time,  and  under  the  circumstances  we  see  no  abuse  of  dis- 
cretion in  allowing  the  evidence  to  be  introduced  at  such 
subsequent  time. 

It  is  further  urged  that  the  judgment  is  fatally  defective 
in  that  it  does  not  sufficiently  describe  the  property  of  ap- 
pellant against  which  the  judgment  is  rendered.  The  judg- 
ment is  "against  the  main  line  of  the  St.  Louis,  Iron  Moun- 
tain and  Southern  Railway  Company  and  in  favor  of  the 
People  of  the  State  of  Illinois  for  the  road  and  bridge  tax 
for  the  following  townships,"  naming  each  township  and 
the  amount  of  taxes  for  which  judgment  is  rendered,  and 
"against  the  east  and  west  division  of  the  St.  Louis,  Iron 
Mountain  and  Southern  Railway  Company  and  in  favor  of 
the  People  of  the  State  of  Illinois  for  the  road  and  bridge 
tax  for  the  following  townships,"  naming  each  township 
and  the  amount  for  which  judgment  is  rendered,  but  the 
judgment  nowhere  describes  the  property  in  each  township 
against  which  judgment  is  rendered  but  is  against  all  of 
the  property  of  appellant  in  the  county.  This  was  error. 
The  judgment  should  have  described  the  property  of  ap- 
pellant in  each  taxing  district  against  which  judgment  was 
rendered,  with  such  particularity  that  the  same  could  be 
found  by  a  competent  surveyor.  (People  v.  Wabash  Rail- 
road Co.  267  111.  30.)  The  judgment  should  have  been 
against  the  separate  portions  of  the  railroad  track  and  prop- 
erty in  each  town,  road  or  school  district  or  other  taxing 
district  for  the  taxes  of  such  town  or  district,  so  that  the 
judgment  would  show  what  particular  tract  is  to  be  sold 
for  the  delinquent  taxes  of  each  township.    People  v.  Cleve- 
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land,  Cincinnati,  Chicago  and  St,  Louis  Railway  Co.  271 
111.  553;  People  V.  Toledo,  St,  Louis  and  Western  Railroad 
Co,  266  id.  112. 

For  the  reasons  given,  the  judgment  of  the  county  court 
must  be  reversed  and  the  cause  remanded  to  that  court, 
with  directions  to  enter  a  proper  judgment  for  each  tax 
against  the  property  of  appellant  within  the  respective  tax- 
mg  districts.  Reversed  and  remanded. 


(No.  1 1 200. — Reversed  and  remanded.) 
F.  Eva  Conklin,  Appellee,  vs,  George  R.  Newman  et  al. 

Appellants. 

Opinion  Hied  April  ip,  ipi/, 

1.  Trespass — action  of  trespass  should  not  be  submitted  to  jury 
on  theory  of  tenancy  in  common.  In  an  action  of  trespass  quare 
clausum  f regit  for  cutting  down  the  south  half  of  a  hedge  fence  be- 
tween two  forties,  the  plaintiff,  in  order  to  recover,  must  show  that 
such  half  was  appurtenant  to  the  forty  owned  by  her;  and  the 
court  should  not  submit  the  case  to  the  jury  upon  the  theory  of 
an  ownership  of  the  hedge  in  common,  as  one  cannot  be  guilty  of 
committing  a  trespass  upon  property  which  he  owns  in  common 
with  another. 

2.  Same — evidence  that  land  is  worth  more  because  of  the  tres- 
pass should  not  be  received.  In  an  action  of  trespass  quare  clausum 
f regit  for  the  destruction  of  a  hedge  fence  between  adjoining  pro- 
prietors, evidence  that  the  plaintiff's  land  is  worth  more  after  the 
trespass  than  it  was  before  is  not  admissible,  for  if  a  trespass  was 
committed  and  property  of  value  appropriated  the  plaintiff  is  en- 
titled to  recover,  without  regard  to  what  effect  the  trespass  had 
upon  the  property  as  a  whole. 

3.  Same — what  is  a  proper  element  of  damages  for  trespass  for 
cutting  down  a  hedge  fence.  Damage  to  a  corn  crop  from  cutting 
down  a  hedge  fence  because  the  plaintiff  was  thereby  prevented 
from  turning  hogs  loose  in  the  field  in  the  spring  to  destroy  the 
noxious  weeds  that  injured  the  corn  is  a  proper  element  to  be 
considered  in  estimating  damages  in  an  action  of  trespass  quare 
clausum  f regit  for  cutting  away  the  hedge. 

4.  Same — when  damages  for  cutting  dozvn  a  hedge  fence  should 
not  include  its  value  as  a  wind-break.    In  an  action  of  trespass 
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quare  clausum  fregit  for  cutting  down  a  hedge  fence,  damages  on 
account  of  its  value  as  a  wind-break  should  not  be  considered, 
where  it  does  not  appear  that  at  the  time  of  its  destruction  the 
hedge  fence  afforded  any  protection  as  a  wind-break  to  any  orchard 
or  buildings  on  the  plaintiff's  land  within  the  meaning  of  the  pro- 
viso to  section  3  of  the  Fences  act. 

5.  Same — owner  out  of  possession  can  recover  only  damages  to 
reversionary  interest.  In  an  action  by  the  owner  for  trespass  to 
land  in  possession  of  a  tenant  the  plaintiff  can  recover  only  for  the 
damage  to  the  reversionary  right  and  interest  and  is  not  entitled 
to  recover  for  damage  to  the  possessory  right  of  the  tenant. 

6.  Same — when  dower  right  of  widow  does  not  affect  plaintiff's 
right  to  damages  for  trespass  to  land.  Where  a  husband  conveys 
land  without  his  wife  joining  in  the  deed,  in  an  action  of  trespass 
quare  clausum  fregit  prosecuted  by  the  grantee  after  the  grantor's 
death  for  a  trespass  committed  during  his  lifetime,  the  plaintiff's 
right  of  recovery  and  the  measure  of  damages  are  not  affected  by 
the  widow's  dower  right,  as  she  had  no  reversionary  interest  in  the 
land  at  the  time  the  trespass  was  committed. 

7.  Fences — when  agreement  apportioning  fence  ceases  to  he  ef- 
fective. An  agreement  apportioning  a  hedge  fence  between  two 
tracts  of  land  owned  by  different  persons,  making  the  north  half 
of  the  fence  appurtenant  to  one  tract  and  the  south  half  to  the 
other,  ceases  to  be  effective  when  the  ownership  of  the  two  tracts 
vests  in  one  person. 

Appeai<  from  the  Circuit  Court  of  Pike  county;  the 
Hon.  Harry  Higbee,  Judge,  presiding. 

WiLUAMs  &  Williams,  and  William  &  Barry  Mum- 
ford,  for  appellants. 

L.  T.  Graham,  and  Anderson  &  Matthews,  for  ap- 
pellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellee,  F.  Eva  Conklin,  recovered  a  judgment  for 
$200  in  the  circuit  court  of  Pike  county  against  appellants, 
George  R.  Newman  and  Lee  Newman,  in  an  action  of  tres- 
pass qiiare  clausum  fregit.  Appellants  prosecuted  an  ap- 
peal from  that  judgment  to  the  Appellate  Court  for  the 
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Third  District,  but  the  Appellate  Court  transferred  the  ap- 
peal to  this  court. 

The  declaration  charged  that  the  appellants,  on  January 
15,  191 5,  with  force  and  arms  broke  and  entered  the  close 
of  the  plaintiflF,  to-wit,  the  southeast  quarter  of  the  north- 
east quarter  of  section  16,  township  4,  south,  range  3,  west, 
in  Pike  county,  Illinois,  and  cut  down  and  destroyed  500 
hedge  trees  and  a  certain  fence  belonging  to  appellee  situ- 
ated on  said  land.  Appellants  filed  a  plea  of  not  guilty,  a 
plea  of  license  from  Benjamin  Newman,  now  deceased,  who, 
the  plea  alleges,  was  then  the  owner  and  entitled  to  the  pos- 
session and  control  of  the  premises  described  in  the  dec- 
laration, and  a  plea  of  liberum  tenementum.  Issues  were 
joined  on  these  three  pleas  and  a  trial  was  had  before  a 
jury,  which  resulted  in  a  verdict  for  $200  in  favor  of  ap- 
pellee, upon  which  judgment  was  rendered. 

The  controversy  here  arises  over  the  act  of  appellants 
in  cutting  down  the  south  half  of  a  hedge  fence  which  for 
many  years  prior  to  February,  191 5,  stood  upon  the  line 
between  the  southeast  quarter  of  the  northeast  quarter  of 
said  section  16  (hereinafter  referred  to  as  the  east  forty) 
and  the  southwest  quarter  of  the  northeast  quarter  of  said 
section  16  (hereinafter  referred  to  as  the  west  forty).  On 
and  prior  to  February  13,  1866,  both  of  these  forty-acre 
tracts  belonged  to  a  man  named  Teadrow.  On  February 
13,  1866,  Teadrow  conveyed  the  west  forty  to  Benjamin 
Newman,  and  on  February  15,  1866,  conveyed  the  east 
forty  to  Oliver  P.  Rice.  Wlien  these  conveyances  were 
made  there  was  a  hedge  fence  on  the  north  half  of  the  line 
and  a  wooden  fence  on  the  south  half  of  the  line  between 
the  two  tracts.  In  1868  Benjamin  Newman,  the  owner  of 
the  west  forty,  removed  the  wooden  fence  and  set  out  a 
hedge  fence  on  the  south  half  of  the  line  between  the  two 
tracts.  Thereafter,  during  the  separate  ownership  of  the 
tracts,  Benjamin  Newman  trimmed  and  otherwise  cared  for 
the  hedge  fence  on  the  south  half  of  the  line  and  Rice 
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trimmed  and  looked  after  the  hedge  fence  on  the  north  half 
of  the  line.  In  December,  1888,  Rice  conveyed  the  south- 
east quarter  of  the  northeast  quarter  of  said  section  16  to 
Benjamin  Newman,  the  latter  thereby  becoming  the  owner 
of  both  tracts.  Thereafter,  during  the  ownership  of  both 
tracts  by  Benjamin  Newman,  he  required  the  tenants  of 
the  west  forty  to  take  care  of  the  south  half  and  the  ten- 
ants of  the  east  forty  to  take  care  of  the  north  half  of  the 
hedge  fence  on  the  line  between  the  two  tracts. 

On  June  22,  1904,  Benjamin  Newman  executed  and  de- 
livered to  his  daughter,  F.  Eva  Newman,  the  appellee,  who 
has  since  married  J.  O.  Conklin,  a  warranty  deed,  convey- 
ing to  her  two  hundred  acres  of  land,  including  the  south- 
east quarter  of  the  northeast  quarter  of  said  section  16,  re- 
ferred to  herein  as  the  east  forty,  but  not  including  the 
tract  referred  to  herein  as  the  west  forty.  This  deed  con- 
tained the  provision  that  "this  deed  is  not  to  take  effect 
until  after  the  death  of  the  grantor,  Benjamin  Newman." 
The  wife  of  Benjamin  Newman,  who  is  still  living,  did  not 
join  in  the  conveyance.  At  the  same  time  appellee  executed 
and  delivered  to  her  father  the  following  written  instru- 
ment signed  by  her :  "Whereas  Benjamin  Newman  has  this 
day  conveyed  to  me  certain  tracts  and  parcels  of  land  in 
Pike  county,  Illinois,  to  take  effect  after  his  death,  I  hereby 
agree  to  pay  the  taxes  on  said  land  in  lieu  of  all  rents  that 
I  would  otherwise  have  to  pay,  (this  does  not  affect  any 
rent  that  is  now  due,)  and  in  consideration  of  my  paying 
said  taxes  I  am  to  receive  all  the  rents,  profits,  etc.,  that 
may  accrue  on  said  land."  When  the  conveyance  was  made 
to  appellee  the  tract  in  controversy  known  as  the  east  forty 
was  in  the  possession  of  Joseph  Gifford  as  tenant  and  the 
west  forty  was  in  the  possession  of  John  B.  Newman,  a 
grandson  of  Benjamin  Newman,  as  tenant  of  Benjamin 
Newman.  The  testimony  offered  by  appellee  tends  to  prove 
that  when  her  father  delivered  the  deed  of  June  22,  1904, 
he  took  her  upon  the  east  forty  and  told  her  and  Gifford, 
278-  3 

Digitized  by  VjOOQIC 


84  CoNKLiN  V.  Newman.  [278  DL 

the  tenant,  that  he  was  placing  her  in  full  possession  of  the 
tract ;  that  she  was  to  receive  all  the  rents  and  profits  from 
the  land  and  was  to  keep  up  the  repairs  and  pay  the  taxes ; 
that  she  was  to  have  the  south  half  of  the  fence  on  the  line 
between  the  east  forty  and  the  west  forty  and  was  to  keep 
up  that  part  of  the  fence,  and  that  George  Newman,  his  son, 
to  whom  he  then  intended  to  deed  the  west  forty,  should 
keep  up  the  north  half  of  the  fence,  and  that  thereafter  ap- 
pellee and  her  tenants  kept  the  south  half  of  the  fence  in 
repair  while  the  tenants  in  possession  of  the  west  forty 
made  repairs  to  the  north  half  of  the  fence.  The  evidence 
offered  by  appellants,  on  the  other  hand,  tended  to  prove 
that  after  the  delivery  of  the  deed  and  delivery  of  posses- 
sion of  the  east  forty  to  appellee,  Benjamin  Newman  told 
his  tenants  of  the  west  forty,  and  as  late  as  September,  191 3, 
stated  to  appellants  and  others,  that  the  north  half  of  the 
fence  belonged  to  the  east  forty  and  the  south  half  to  the 
west  forty. 

On  September  19,  1910,  Benjamin  Newman  executed 
and  delivered  to  appellant  Lee  Newman,  a  son  of  appellant 
George  R.  Newman  and  a  grandson  of  Benjamin  Newman, 
a  lease  to  the  west  forty  from  March  i,  19 13,  to  the  first 
day  of  March  after  the  death  of  Benjamin  Newman,  in 
consideration  of  the  agreement  of  the  lessee  to  pay  the  taxes 
assessed  against  the  land  each  year.  At  the  same  time  he 
turned  over  and  delivered  to  Lee  Newman  a  warranty  deed 
dated  February  xi,  1908,  whereby  he  conveyed  to  his  son, 
George  R.  Newman,  the  tract  known  as  the  west  forty  for 
life  and  the  remainder  to  the  children  of  George  R.  New- 
man. This  deed  also  contained  the  provision  that  it  should 
not  take  effect  until  after  the  death  of  the  grantor.  It  was 
not  signed  by  the  grantor's  wife,  and  it  seems  to  have  re- 
mained in  the  possession  of  the  grantor  until  it  was  deliv- 
ered to  Lee  Newman,  who  in  1914  filed  it  for  record. 

During  the  month  of  January,  191 5,  a  controversy  arose 
between  appellee  and  appellants  regarding  the  ownership  of 
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the  hedge  fence,  each  party  claiming  the  south  half  of  the 
fence.  During  the  month  of  February,  191 5,  appellants, 
over  the  protest  of  appellee,  cut  down  the  south  half  of  the 
hedge  fence  on  the  line  between  the  east  forty  and  the  west 
forty  and  erected  a  wire  fence  in  the  place  thereof.  On 
March  14,  1915,  Benjamin  Newman  died  testate.  He  left 
a  widow  surviving  who  was  his  wife  at  the  time  the  deeds 
above  mentioned  were  executed  and  delivered,  and  the 
widow  renounced  the  provisions  made  by  the  will  for  her 
benefit.  Thereafter,  in  June,  191 5,  appellee  brought  this 
suit. 

Appellants  contend  that  under  the  undisputed  facts  in 
the  case  the  south  half  of  the  hedge  fence  between  the  two 
forties  was  appurtenant  to  the  west  forty,  and  that  the  trial 
court  erred  in  adopting  the  theory  of  an  ownership  in  com- 
mon by  the  adjoining  proprietors.  It  is  evident  from  this 
record  that  the  south  half  of  the  fence  was  not  appurtenant 
to  the  west  forty  at  the  time  of  its  destruction  by  appellants. 
It  is  undisputed  that  during  the  time  Benjamin  Newman 
owned  the  west  forty  and  Rice  owned  the  east  forty,  Ben- 
jamin Newman  owned  and  maintained  the  south  half  of 
this  fence  as  appurtenant  to  the  west  forty.  When  he  ac- 
quired title  also  to  the  east  forty,  and  thus  became  the 
owner  of  the  whole  eighty-acre  tract,  the  two  portions  of 
this  fence  ceased  to  be  appurtenant  to  any  particular  parts 
of  the  tract,  and  any  agreement  and  division  that  had  there- 
tofore been  made  while  the  ownership  of  the  two  forties 
was  in  different  persons  ceased  to  exist  or  to  be  effective. 
The  court,  however,  did  err  in  submitting  the  case  to  the 
jury  upon  the  theory  of  an  ownership  in  common  by  the 
adjoining  proprietors,  not  because  the  undisputed  facts  in 
the  case  show  that  the  south  half  of  the  hedge  fence  was 
appurtenant  to  the  west  forty,  but  because  appellee  was  not 
entitled  to  recover  damages  from  appellants  in  an  action 
of  trespass  quare  clausum  fregit  for  the  destruction  of  the 
hedge  fence  if  the  hedge  was  owned  in  common  by  appel- 
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lants  and  appellee.  It  is  elementary  that  one  tenant  in  com- 
mon cannot  be  guilty  of  committing  a  trespass  upon  prop- 
erty which  he  owns  in  common  with  another.  Appellee 
offered  evidence  tending  to  show  an  agreement  between  her 
and  her  father  by  which  the  south  half  of  the  division  fence 
was  set  off  to  her  as  the  owner  of  the  east  forty.  If  she 
established  such  agreement  to  the  satisfaction  of  the  jury 
she  was  entitled  to  recover,  (D'Arcy  v.  Miller,  86  111.  102; 
Hill  V.  To  hill,  225  id.  384;)  otherwise  she  ^as  not  enti- 
tled to  recover  in  this  suit. 

The  court  refused  to  admit  evidence  offered  by  appel- 
lants to  show  that  the  east  forty  was,  in  fact,  worth  more 
after  the  hedge  was  cut  than  it  was  before,  and  appellants 
complain  of  this  action  of  the  court.  The  evidence  was 
properly  refused.  Even  though  the  removal  of  the  hedge 
might  be  beneficial  to  appellee's  farm  as  a  whole,  still  the 
hedge  contained  material  of  value  which  was  appropriated 
by  appellants,  and  if  she  was  the  owner  of  the  south  half 
of  the  hedge  she  is  entitled  to  recover  for  it.  Appellee  has 
the  right  to  manage  her  own  farm  as  she  sees  fit,  and  appel- 
lants do  not  have  the  right  to  interfere  with  that  manage- 
ment and  dictate  what  will  or  will  not  be  beneficial  to  her 
land.  If  they  committed  a  trespass  and  appropriated  prop- 
erty of  value  she  is  entitled  to  recover  for  that  without  re- 
gard to  what  effect,  if  any,  the  result  of  the  trespass  has 
upon  her  farm  as  a  whole. 

Malcolm  Douglas  has  been  in  possession  of  appellee's 
land  as  tenant  under  a  written  lease  since  1912.  This  lease 
was  admitted  in  evidence.  By  its  terms  Douglas  pays  cash 
rent  for  the  pasture  land  and  grain  rent  for  such  land  as 
is  put  in  crops.  Appellee  was  permitted  to  prove  damages 
for  the  loss  of  the  use  of  her  lands  by  throwing  them  open 
and  for  the  loss  of  the  hedge  fence  as  a  wind-break.  At 
the  time  the  hedge  was  cut  and  the  land  left  open  or  fenced 
only  by  a  fence  consisting  of  three  barbed  wires,  the  lands 
of  appellee  east  of  this  fence,  with  the  exception  of  a  few 
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rods  on  the  north  end,  were  cultivated  and  planted  in  corn. 
The  testimony  on  behalf  of  appellee  tended  to  prove  that 
this  land  was  infested  with  morning-glories  and  wild  potato 
vines,  and  that  it  was  the  custom  of  the  tenant,  in  breaking 
it  up  in  the  spring,  to  plow  a  few  furrows  and  then  turn 
his  hogs  into  the  field  to  allow  them  to  eat  and  destroy  the 
roots  of  these  noxious  weeds ;  that  in  the  spring  following 
the  cutting  of  the  hedge  he  was  not  able  to  turn  his  hogs 
into  this  field  because  the  fence  had  been  taken  away  and 
the  three  wires  erected  in  its  stead  were  not  a  sufficient 
fence  to  confine  hogs;  and  that  the  damage  to  the  farm 
on  account  of  the  land  being  thus  thrown  open  was  $50, 
being  the  damage  to  the  corn  crqp  by  reason  of  the  failure 
to  destroy  these  vines.  This  was  a  proper  element  of  dam- 
age, as  appellee  received  a  portion  of  the  corn  for  her  rent. 
The  tenant  and  others  testified  that  the  farm  had  been 
damaged  $50  a  year  by  the  loss  of  the  hedge  fence  as  a 
wind-break.  This  was  not  a  proper  element  of  damage  to 
be  considered  by  the  jury.  Section  3  of  the  Fence  act,  after 
providing  that  each  of  the  adjoining  land  owners  shall  make 
and  maintain  a  just  proportion  of  the  division  fence,  and 
that  if  such  fence  be  a  hedge  fence  it  shall  be  cut  back  or 
trimmed  at  certain  intervals,  contains  the  following  proviso : 
"Provided,  that  the  provisions  of  this  section  shall  not  ap- 
ply to  any  hedge  fence  protecting  either  an  orchard  or  build- 
ings or  wind-break,  not  to  exceed  thirty  rods."  It  does  not 
appear  that  at  the  time  of  its  destruction  the  hedge  fence 
in  controversy  afforded  any  protection  as  a  wind-break  to 
any  orchard  or  buildings  on  appellee's  land.  It  was  there- 
fore not  within  the  proviso  contained  in  said  section  3,  and 
no  damages  should  have  been  allowed  on  account  of  its  loss 
as  a  wind-break.  (Hill  v.  Tohill,  supra,)  Moreover,  the 
tenant  had  been  in  possession  from  the  time  the  fence  was 
removed  until  suit  was  brought,  and  if  appellee  had  the 
right  to  maintain  this  hedge  as  a  wind-break,  as  she  claims, 
the  loss  during  that  period  was  that  of  the  tenant  and  not 
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of  appellee.  Appellee  had  the  right  to  recover  only  for  the 
damage  to  her  reversionary  right  and  interest,  and  she  was 
not  entitled  to  recover  for  any  damage  done  to  the  posses- 
sory right  of  her  tenant. 

The  court  instructed  the  jury  that  in  order  to  constitute 
peaceable  possession  it  was  not  necessary  for  appellee  to 
be  personally  farming  her  land,  but  possession  of  her  ten- 
ant under  a  written  lease  was  her  possession  in  the  mean- 
ing of  the  law.  This  instruction  was  erroneous  and  preju- 
dicial in  view  of  the  testimony  admitted  as  to  the  damage 
caused  by  loss  of  the  alleged  wind-break.  It  was  not  war- 
ranted by  section  36  of  the  Practice  act,  as  appellee  con- 
tends. By  that  section  of  the  statute  it  is  made  lawful  for 
any  owner  of  real  estate,  though  not  in  possession,  where 
the  same  is  in  possession  of  some  person  claiming  under 
him  as  tenant  or  otherwise,  to  bring  an  action  for  any  in- 
jury to  his  rights  in  such  land  as  owner.  This  section  per- 
mits the  owmer  out  of  possession  to  bring  an  action  for 
only  such  damages  as  affect  the  right  of  the  owner,  and  the 
section  further  provides  that  nothing  therein  shall  deprive 
the  person  in  possession  of  any  right  of  action  he  may  have 
for  injury  to  his  possession. 

It  is  finally  contended  that  the  court  should  have  in- 
structed the  jury,  as  requested  by  the  appellants,  that  they 
should  not  award  the  plaintiff  any  damages  for  any  injury 
to  the  dower  right  of  the  widow  of  Benjamin  Newman  or 
to  the  land  subject  to  such  dower.  At  the  time  of  the  al- 
leged trespass  Benjamin  Newman  was  still  living  and  his 
widow  then  had  no  reversionary  interest  in  the  east  forty. 
The  subsequent  death  of  Benjamin  Newman  before  suit 
brought  did  not  give  her  any  right  of  action  for  the  alleged 
trespass,  nor  did  it  limit  or  restrict  appellee's  right  of  re- 
covery or  affect  the  measure  of  damages. 

For  the  errors  indicated  the  judgment  is  reversed  and 
the  cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 
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(No.  1 1 187. — Decree  affirmed.) 
John  S.  Rylands,  Appellant,  vs.  Wallace  G.  Clark  et  al. 

Appellees. 

Opinion  filed  April  ip,  ipi/. 

1.  Sanltary  districts — amended  section  1/  of  the  act  erecting 
Sanitary  District  of  Chicago  is  not  invalid  as  a  local  or  special  law. 
The  act  of  June  25,  1915,  (Laws  of  1915,  p.  392,)  amending  sec- 
tion 17  of  the  act  creating  the  Sanitary  District  of  Chicago  and 
providing  that  the  district  shall  build  bridges  where  certain  streets 
are  intersected  by  the  construction  of  its  drainage  canal,  which 
bridges,  if  wholly  within  the  limits  of  any  municipality,  shall  be 
the  property  of  such  municipality,  is  not  in  violation  of  section  22 
of  article  4  of  the  constitution  either  as  granting  special  privileges 
and  immunities  or  as  being  within  the  inhibition  of  such  section 
against  the  passage  of  local  laws  relating  to  roads  or  streets. 

2.  Same — amendment  of  section  17  of  act  creating  the  Sanitary 
District  of  Chicago  does  not  depriz^e  tax-payers  of  property  ivith- 
out  due  process  of  law.  The  amendment,  in  1915,  of  section  17  of 
the  act  creating  the  Sanitary  District  of  Chicago,  providing  that 
the  district  shall  construct  bridges  over  certain  streets  newly  ex- 
tended across  its  drainage  canal,  does  not  deprive  either  the  dis- 
trict, or  the  tax-payers  residing  therein,  of  property  without  due 
process  of  law  but  merely  apportions  the  cost  of  a  public  improve- 
ment between  the  two  municipalities.  (Lussem  v.  Sanitary  Dis- 
trict, 192  111.  404,  followed.) 

3.  Municipal  corporations — property  of  municipal  corpora- 
tion may  be  controlled  by  the  legislature.  Municipal  corporations 
are  purely  creatures  of  the  legislative  will  and  are  subject  to  its 
control,  and  may  be  created  or  annulled  at  the  pleasure  of  the  body 
creating  them  and  their  property  turned  over  to  some  other  munici- 
pal corporation  and  th6ir  powers  and  duties  conferred  upon  such 
other  body. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

Oscar  H.  Olsen,  for  appellant. 

Edmund  D.  Adcock,  (James  M.  Slattery,  of  coun- 
sel,) for  appellees. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

Appellant,  John  S.  Rylands,  filed  his  bill  in  chancery  in 
the  circuit  court  of  Cook  county  in  behalf  of  himself  and 
all  other  tax-payers  similarly  situated,  against  appellees,  the 
board  of  trustees  of  the  Sanitary  District  of  Chicago,  to 
enjoin  said  trustees  from  expending  the  funds  of  the  dis- 
trict in  the  erection  of  three  bridges  across  the  main  chan- 
nel of  the  sanitary  district  under  the  authority' granted  such 
trustees  by  the  act  of  June  25,  1915,  amending  section  17 
of  the  act  of  May  29,  1889,  by  which  the  sanitary  district 
was  created.  The  bill  charges  that  appellant  is  a  resident 
and  tax-payer  of  the  town  of  Cicero  and  a  resident  in  the 
territorial  and  taxing  limits  of  the  sanitary  district  outside 
the  territorial  and  taxing  limits  of  the  city  of  Chicago; 
that  the  trustees  of  the  sanitary  district  have  passed  an 
order  to  prepare  plans  and  specifications  and  advertise  for 
bids  for  the  bridges  provided  for  in  the  act  above  referred 
to,  viz.,  one  on  the  line  of  Crawford  avenue,  (sometimes 
called  Fortieth  avenue,)  in  the  city  of  Chicago,  one  on  the 
line  of  Cicero  avenue,  (sometimes  called  Forty-eighth  ave- 
nue,) which  lies  partly  within  the  city  of  Chicago  and  partly 
in  the  township  of  Stickney,  and  one  on  the  line  of  Harlem 
avenue,  (sometimes  called  Seventy-second  avenue;)  that 
they  intend  to  construct  such  bridges  at  a  cost  of  approxi- 
mately $800,000  from  the  corporate  funds  of  the  district, 
and  to  dedicate  to  the  city  of  Chicago  the  land  necessary 
to  be  used  for  approaches,  roadways  and  sidewalks  in  con- 
nection with  that  part  of  the  bridges  within  its  corporate 
limits  as  authorized  by  said  act,  and  alleges  that  said  act 
is  unconstitutional  and  void.  Appellees  answered,  admit- 
ting that  plans  and  specifications  for  such  bridges  had  been 
prepared ;  that  they  intended  to  construct  said  bridges  and 
that  advertisements  for  bids  for  doing  the  work  had  been 
made  and  that  they  intended  to  expend  the  corporate  funds 
of  the  district  for  such  purposes ;   that  they  were  about  to, 
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and  intended  to,  appropriate  and  dedicate  to  the  respective 
municipalities  referred  to  in  the  bill  of  complaint  the  land 
alleged  without  requiring  any  compensation  to  be  paid 
therefor,  as  provided  in  the  act  of  June  25,  19 15,  but  de- 
nied that  said  act  was  unconstitutional.  A  replication  was 
filed  to  the  answer,  and  the  cause  was  heard  on  the  bill, 
answer,  replication  and  a  stipulation  of  facts  with  refer- 
ence to  existing  bridges  in  the  district  and  the  physical  con- 
dition of  the  lands  in  the  vicinity  where  it  was  proposed  the 
new  bridges  should  be  constructed.  The  trial  court  held 
the  act  valid  and  entered  a  decree  dismissing  the  bill  for 
want  of  equity.    This  appeal  followed. 

The  only  question  involved  is  the  constitutionality  of 
the  act  of  June  25,  19 15,  amending  section  17  of  the  act 
as  originally  passed.  As  originally  adopted,  section  17  of 
the  act  (Hurd's  Stat.  1913,  p.  363,)  provided  that  when  it 
should  be  necessary  to  enter  upon  any  public  property  or 
property  held  in  trust  for  public  use  in  making  any  im- 
provement which  the  district  was  authorized  to  make,  the 
district  should  have  the  power  to  do  so  and  acquire  the 
necessary  right  of  way  over  such  property,  provided  the 
public  use  should  not  be  unnecessarily  interrupted  or  inter- 
fered with  and  the  property  be  restored  to  its  former  use- 
fulness as  soon  as  practicable.  By  the  amendment  adopted 
June  25,  191 5,  and  in  force  July  i  of  that  year,  the  trus- 
tees of  the  district  were  further  authorized  to  build  suitable 
bridges,  with  approaches,  roadways  and  sidewalks  for  pub- 
lic travel,  across  the  main  drainage  channel  on  the  line  of 
Crawford  avenue,  (sometimes  called  Fortieth  avenue,)  in 
the  city  of  Chicago,  on  the  line  of  Cicero  avenue,  (some- 
times called  Forty-eighth  avenue,)  which  lies  partly  in  the 
city  of  Chicago  and  partly  in  the  township  of  Stickney,  and 
on  the  line  of  Harlem  avenue,  (sometimes  called  Seventy- 
second  avenue,)  all  in  the  county  of  Cook,  such  bridges, 
with  the  approaches,  roadways  and  sidewalks,  to  be  main- 
tained in  good  order  for  public  travel  by  such  district  at 
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the  corporate  expense.  The  act  further  provided  that  no 
compensation  should  be  required  for  its  lands .  necessarily 
taken  to  form  part  of  the  street  or  highway  to  afford  access 
to  any  such  bridge  or  bridges,  and  that  if  any  such  bridges, 
with  the  approaches,  roadways  and  sidewalks,  should  lie 
wholly  within  the  territorial  limits  of  any  municipality,  the 
same  should  be  turned  over  to  its  corporate  authorities  free 
of  cost  and  become  its  property  and  be  maintained  in  good 
order  for  public  travel  by  such  municipality.  (Laws  of 
1915,?.  392.) 

The  objections  urged  to  the  law  are,  that  it  is  a  local 
or  special  law  within  the  purview  of  section  22  of  article  4 
of  the  constitution,  prohibiting  the  granting  to  any  corpo- 
ration, association  or  individual  any  special  or  exclusive 
privilege,  immunity  or  franchise,  and  also  prohibiting  the 
laying  out,  opening,  altering  and  working  or  vacating  any 
road,  town  plat,  street,  alley  or  public  grounds  by  local  or 
special  law ;  also  that  it  violates  section  i  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States  and 
section  2  of  article  2  of  the  constitution  of  this  State,  in 
that  it  deprives  both  appellant  and  the  sanitary  district  of 
their  property  without  due  process  of  law. 

In  Lussem  v.  Samtary  District,  192  111.  404,  we  held 
that  under  the  provisions  of  section  17  of  the  original  act 
the  sanitary  district  had  the  authority  to  issue  bonds  to 
raise  funds  for  the  purpose  of  replacing  bridges  which  were 
rendered  unfit  for  public  use  by  reason  of  the  widening  of 
the  Chicago  river  in  the  construction  of  the  main  channel, 
and  that  there  was  nothing  inequitable  or  unjust  in  thus 
requiring  the  district  to  replace  such  bridges  so  rendered 
worthless  by  new  ones.  When  new  bridges  were  thus  con- 
structed and  the  public  property  restored  to  its  condition 
of  former  usefulness,  the  new  bridges,  although  constructed 
by  the  sanitary  district,  nevertheless  became  the  property 
of  the  municipality  whose  bridges  were  destroyed  in  the 
course  of  the  construction  of  such  improvement.    The  val- 
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idity  of  these  provisions  of  the  act  is  not  questioned,  their 
justice  and. equity  being  seemingly  admitted.  We  think  the 
same  may  be  said  of  the  present  act.  When  a  new  bridge 
is  constructed  under  its  provisions  the  same  consequence 
follows  as  when  an  old  bridge  was  replaced  by  a  new  one 
under  the  former  act,  and  the  same  reason  for  sustaining 
its  validity  is  present  in  each  case.  In  each  instance  it  is 
the  construction  of  the  drainage  canal  that  creates  the  ne- 
cessity for  the  new  bridges :  in  the  one  case  to  replace  the 
old  ones  destroyed,  and  in  the  other  to  connect  those  por- 
tions of  the  streets  intersected  by  the  canal  where  no  bridge 
was  required  before.  But  for  the  organization  of  the  sani- 
tary district  and  the  construction  of  the  main  channel  there 
would  have  been  no  bridges  to  replace  over  water-courses 
used  by  the  channel  and  no  new  ones  to  construct  in  case 
public  exigencies  required  the  laying  out  or  opening  of  new 
roads  or  streets  across  such  channel.  By  its  construction 
the  necessity  for  new  bridges  at  these  points  is  created,  and 
it  is  but  just  and  equitable  that  the  sanitary  district  should 
bear  the  just  portion  of  the  additional  burdens  placed  upon 
the  other  municipalities  at  its  instance  and  by  its  creation. 
In  any  event,  the  legislature  would  have  the  undoubted 
right  to  provide  by  law  that  this  should  be  done.  The  pres- 
ent act  attempts  to  do  no  more  than  this  and  to  make  a 
just  and  equitable  distribution  of  such  burdens  between  the 
sanitary  district  and  the  municipalities  otherwise  charged 
with  the  cost  of  opening  the  roads  and  streets  in  question 
and  building  necessary  bridges.  It  in  no  sense  confers  any 
special  privilege,  immunity  or  franchise  upon  either  munici- 
pality, but,  on  the  contrary,  in  effect  imposes  a  burden  upon 
both,  and  therefore  cannot  be  said  to  violate  the  provisions 
of  the  constitution  referred  to.  We  do  not  think  the  first 
objection  is  well  taken. 

As  to  the  contention  that  it  is  a  local  act,  providing  for 
the  opening,  widening  or  vacating  of  a  public  street,  town 
plat,  etc.,  the  act  does  not  in  any  manner  provide  for  the 
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opening,  widening  or  vacating  of  any  street  or  for  the  va- 
cating of  any  public  property.  On  the  contrary,  it  merely 
provides  for  the  restoring  of  the  portions  of  the  proposed 
streets  which  are  occupied  by  its  main  channel  to  the  pub- 
lic use  and  for  the  bearing  of  the  burden  of  connecting  the 
portions  of  such  streets  as  are  intersected  by  such  channel. 
It  therefore  cannot  be  said  to  be  obnoxious  to  the  provision 
of  the  constitution  above  referred  to.  While  the  law  is 
local  and  special  in  that  it  provides  for  the  construction  of 
bridges  at  certain  places  designated  therein,  it  is  not  ren- 
dered invalid  for  that  reason,  alone.  We  have  frequently 
held  that  drainage  districts  and  sanitary  districts  are  not 
within  the  inhibition  of  the  section  of  the  constitution  re- 
ferred to.  Ozvncrs  of  Lands  v.  People,  113  111.  296;  Wil- 
son V.  Board  of  Trustees ,  133  id.  443;  People  v.  Bozvinany 
2^y  id.  276 ;  Herschbach  v.  Kaskaskia  Island  Sanitary  Dis- 
trict, 265  id.  388. 

It  is  next  insisted  that  appellant  and  the  sanitary  district 
are  deprived  of  property  without  due  process  of  law.  This 
contention  is  based  upon  the  proposition  that  the  funds  of 
the  sanitary  district  which  are  raised  by  taxation  on  the 
taxable  property  of  the  district,  including  appellant's  prop- 
erty, will  be  taxed  to  raise  funds  for  the  construction  of 
such  bridges,  and  also  that  certain  of  its  property,  includ- 
ing the  necessary  approaches  to  the  bridges,  will  be  dedi- 
cated to  the  city  of  Chicago,  and  that  by  the  construction 
of  the  bridges  certain  valuable  dock  property  owned  by  the 
district  will  be  destroyed.  If  all  of  this  be  conceded,  it  is 
difficult  to  see  how  appellant  and  the  sanitary  district  will 
be  deprived  of  property  without  due  process  of  law.  Ap- 
pellant has  no  vested  rights  in  the  property  of  the  sanitary 
district  or  to  have  such  corporation  continue  in  existence. 
The  law  is  well  settled  that  municipal  corporations  are 
purely  creatures  of  the  legislative  will  and  subject  to  its 
control,  and  may  be  created  or  annulled  at  the  pleasure  of 
the  body  creating  them  and  their  property  turned  over  to 
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some  other  municipal  corporation  and  their  powers  and  du- 
ties conferred  upon  such  other  body.  By  section  22  of  the 
original  act  creating  the  sanitary  district  it  was  provided 
that  nothing  in  said  act  contained  should  be  so  construed 
as  to  prevent,  debar  or  deprive  the  State  of  Illinois  from  at 
any  time  in  the  future  altering,  amending  or  repealing  the 
act  or  imposing  any  conditions,  restrictions  or  requirements 
other,  different  or  additional  to  any  therein  contained. 
Taking  this  section  in  connection  with  section  17  as  it  was 
prior  to  the  amendment  in  question  and  construing  the  two 
sections  together  as  section  17  is  amended,  it  is  clear  that 
the  legislature,  by  the  amendment  in  question,  was  merely 
providing  for  bridges,  in  case  of  the  extension  of  necessary 
streets  and  roads  in  the  territory  traversed  by  the  channel 
of  the  sanitary  district,  where  none  existed  when  the  chan- 
nel was  constructed.  The  section  could  as  well  have  been 
originally  enacted  in  the  form  it  was  after  the  amendment, 
and  it  would  seem  that  if  the  legislature  could  lawfully 
provide  that  existing  bridges  destroyed  by  reason  of  the 
construction  of  the  channel  should  be  restored  at  the  ex- 
pense of  the  district,  as  we  held  it  could  in  Lusscm  v.  Sani- 
tary District,  supra,  it  could  also  provide,  as  it  has  by  the 
amendment  in  question,  that  the  district  should  pay  for  the 
bridges,  approaches,  etc.,  necessary  in  opening  new  roads 
or  streets.  It  is  not  a  case  of  depriving  an  owner  of  prop- 
erty without  due  process  of  law  but  of  justly  apportioning 
the  cost  of  a  public  improvement.  For  these  reasons,  as 
well  as  those  given  in  support  of  the  first  proposition,  we 
are  of  the  opinion  that  this  contention  of  appellant  is  not 
well  taken. 

Finding  no  reversible  error  in  the  decree  of  the  lower 
court  the  same  will  be  affirmed.  ^^^^^^  affirmed. 
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(No.  1 1 239. — Reversed  and  remanded.) 

Theresa  Di  Rosa,  Appellee,  vs.  Maria  Concetta  Di  Rosa 

Sammarco,  Appellant. 

Opinion  filed  April  ip,  ipi^r. 

1.  Deeds — there  must  be  a  substantial  failure  to  perform  agree- 
ment to  justify  setting  aside  a  deed  in  consideration  of  support. 
Where  an  agreement  to  support  the  grantor  is  the  consideration 
for  a  deed,  the  subsequent  conduct  of  the  grantee  may  warrant 
the  presumption  that  the  deed  was  secured  with  a  fraudulent  in- 
tent on  the  part  of  the  grantee  to  not  perform  the  conditions  of 
the  contract;  but  to  justify  setting  aside  the  agreement  for  such 
fraud  there  must  be  a  substantial  failure  or  refusal  to  perform 
the  agreement. 

2.  Same — when  decree  setting  aside  deed  should  be  vacated  to 
permit  grantee  to  make  her  defense.  A  decree  setting  aside  a  deed 
at  a  hearing  from  which  the  defendant  was  absent  without  negli- 
gence on  her  part  should  be  set  aside  and  the  defendant  be  permit- 
ted to  make  her  defense,  where  the  bill  does  not  aver  that  the 
defendant  had  failed  or  refused  to  keep  her  agreement  to  support 
the  grantor  but  only  that  she  had  persecuted  and  threatened  to 
eject  the  grantor  and  had  violated  her  alleged  agreement  to  remain 
single,  and  where  the  affidavits  of  the  defendant  in  support  of  the 
motion  to  vacate  present  a  good  defense  to  the  bill. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

G.  A.  BuRESH,  (Otto  Wadewitz,  of  counsel,)  for 
appellant. 

A.  G.  Dicus,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  November  22,  191 5,  the  appellee,  Theresa  Di  Rosa, 
filed  her  bill  of  complaint  in  the  circuit  court  of  Cook 
county  against  her  daughter,  the  appellant,  Maria  Concetta 
Di  Rosa  Sammarco,  alleging  that  on  July  26,  1907,  the  com- 
plainant purchased  with  her  own  money  a  lot  in  Chicago 
and  on  June  22,  191 1,  conveyed  the  same  to  the  defendant 
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by  a  warranty  deed  expressing  a  consideration  of  $2000, 
but  no  money  was  paid ;  that  at  the  same  time  the  defend- 
ant entered  into  a  written  agreement  with  the  complainant 
by  which  the  complainant  was  granted  a  life  estate  in  the 
premises  with  the  privilege  of  collecting  the  rents,  and  the 
defendant  agreed  to  remain  and  live  single  and  unmarried 
until  the  death  of  the  complainant,  and  to  live  with  and  take 
care  of  the  complainant  in  her  old  age  and  to  live  with  her 
in  the  same  flat  on  the  premises  during  her  life;  that  dur- 
ing the  month  of  August,  191 5,  the  written  agreement  was 
surreptitiously  taken  by  the  defendant,  who  refused  to  give 
it  back;  that  the  defendant,  in  April,  191 5,  was  married  to 
Peter  Sammarco,  after  which  she  undertook  a  system  of 
persecution  against  the  complainant  and  refused  to  let  her 
collect  rents  from  the  premises ;  that  the  defendant  and  her 
husband  lived  with  the  complainant  in  the  first  or  lower 
flat  of  the  premises  and  the  defendant  was  collecting  $14 
per  month  rent  for  the  upper  flat  and  giving  the  complain- 
ant $10  a  month,  which  was  not  enough  to  care  for  and 
support  her,  and  that  the  defendant  had  threatened  to  kick 
the  complainant  out  of  the  property  and  deprive  her  of  all 
income  and  benefit  from  the  same.  The  bill  prayed  for  a 
receiver  of  the  upper  flat  during  the  pendency  of  the  suit 
and  an  injunction  against  the  defendant  interfering  with 
the  complainant  in  the  sole  occupation  of  the  lower  flat, 
and  that  the  deed  should  be  set  aside. 

On  December  9,  191 5,  the  defendant  filed  her  answer, 
admitting  the  execution  of  the  warranty  deed  to  her  but 
denying  that  the  complainant  purchased  the  property  with 
her  own  money  and  alleging  that  it  was  purchased  with  the 
money  of  the  defendant ;  denying  that  any  written  or  other 
agreement  was  made,  as  alleged  in  the  bill,  by  which  the 
complainant  was  granted  a  life  estate  with  the  privilege  of 
collecting  the  rents,  or  that  she  made  any  agreement  to  live 
single  and  unmarried  during  the  life  of  the  complainant,  or 
to  live  with  her  or  take  care  of  her  or  live  in  the  same  flat 
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with  her  during  her  lifetime;  alleging  that  she  had  sup- 
ported and  maintained  and  taken  care  of  the  complainant 
and  other  members  of  the  family  for  sixteen  years  and  had 
given  to  the  complainant  during  that  time  from  $15  to  $20 
a  week,  and  that  the  deed  was  made  for  the  purpose  of  se- 
curing to  her  the  property  purchased  with  her  own  money ; 
admitting  that  she  had  married  Peter  Sammarco,  but  deny- 
ing that  she  undertook  a  system  of  persecution  against  the 
complainant  or  that  the  complainant  had  collected  the  rent 
or  was  entitled  to  do  so;  admitting  that  she  and  her  hus- 
band were  living  with  the  complainant  in  the  lower  flat  of 
the  building  and  that  she  was  giving  the  complainant  $10 
a  month,  but  alleging  that  she  was  also  providing  her  with 
board  and  clothing  and  all  the  necessaries  of  life,  as  she 
had  done  for  the  past  sixteen  years,  and  denying  that  she 
surreptitiously  took  any  agreement  and  refused  to  give  it 
back,  or  threatened  to  kick  the  complainant  out  of  the  prop- 
erty and  deprive  her  of  any  income  or  benefit  therefrom. 

A  receiver  was  appointed  as  prayed  for  in  the  bill,  and 
the  cause  was  heard  by  the  chancellor  on  February  26,  19 16, 
in  the  absence  of  the  defendant  and  her  solicitor.  A  de- 
cree was  entered  finding  seriatim  the  facts  alleged  in  the  bill 
substantially  in  the  language  of  the  bill  and  setting  aside 
the  deed  and  enjoining  the  defendant  from  interfering  with 
the  complainant  in  the  occupation  of  the  premises,  and  for 
costs.  A  motion  was  made  at  the  same  term  to  vacate  and 
set  aside  the  decree,  and  notice  of  the  motion  was  given. 
The  motion  was  heard  on  March  20,  19 16,  and  the  chan- 
cellor found  that  neither  the  defendant  nor  her  solicitor 
had  been  guilty  of  any  negligence  in  failing  to  be  present 
at  the  hearing  of  the  cause,  but  that  the  matters  and  things 
set  up  as  a  defense  to  the  bill  were  not  sufficient,  in  law,  to 
bar  the  relief  prayed  for,  and  the  motion  was  denied  and 
the  defendant  appealed. 

No  cross-errors  have  been  assigned  on  the  finding  of 
the  chancellor  that  neither  the  defendant  nor  her  solicitor 
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was  guilty  of  any  negligence  in  failing  to  make  the  defense 
set  up  in  the  answer,  and  the  affidavits  clearly  showed  that 
fact.  For  the  purposes  of  the  motion  the  affidavits  were 
to  be  taken  as  true,  but  it  was  the  opinion  of  the  chancel- 
lor that  they  did  not  show  a  meritorious  defense,  and  there- 
fore the  default  and  decree  ought  not  to  be  set  aside  and 
the  defendant  be  permitted  to  prove  the  facts  alleged,  and 
that  is  the  single  question  to  be  determined. 

The  affidavit  of  the  defendant  set  forth  that  she  was 
born  on  September  i,  1881,  and  lived  with  the  complainant 
until  after  the  filing  of  the  bill,  when  she  was  advised  to 
leave  the  home  in  order  to  avoid  any  friction  while  the  case 
was  pending;  that  when  a  girl  she  began  working  for  the 
National  Biscuit  Company  and  worked  there  for  about  a 
year  for  $6  a  week,  and  then  worked  for  the  McCormick 
Harvesting  Company,  where  she  was  paid  by  the  piece,  for 
about  ten  years  and  earned  from  $10  to  $18  per  week,  and 
afterward  worked  for  the  Western  Electric  Company  in 
the  same  manner  for  several  years,  earning  from  $10  to 
$15  a  week;  that  during  all  that  time  she  paid  to  the  com- 
plainant every  dollar  she  earned ;  that  her  father,  who  was 
a  section  laborer  earning  $1.50  a  day,  died  on  August  18, 
1898,  leaving  no  estate  whatever;  that  the  expenses  of  his 
last  illness  and  burial  in  a  lot  purchased  by  the  defendant 
were  paid  by  her;  that  $1000  was  received  from  the  rail- 
road company  for  which  he  worked,  which  was  paid  to  re- 
move an  incumbrance  on  premises  on  Leavitt  street,  which 
had  been  received  in  exchange  for  other  property ;  that  the 
Leavitt  street  property  was  sold  for  $2000,  which  was  given 
by  the  complainant  to  the  defendant  as  a  part  of  her  earn- 
ings which  she  had  given  to  the  complainant;  that  on  the 
purchase  of  the  property  now  in  question  the  $2000  was 
paid  by  the  defendant  with  an  additional  sum  of  $1300; 
that  the  complainant  was  incapable  of  performing  any  other 
than  household  work;  that  a  brother  who  was  a  member 
of  the  family  was  an  invalid,  and  defendant  was  the  only 

278-4 

Digitized  by  VjOOQIC 


50  DiRosA  V.  Sammarco.  [278  IlL 

wage  earner  who  contributed  to  the  support  of  the  family 
from  the  death  of  her  father  up  to  her  marriage ;  that  dur- 
ing the  last  years  of  his  life  her  invalid  brother  was  under 
the  constant  care  of  a  physician,  and  the  charges  of  the 
physician  and  the  expenses  of  the  burial  were  paid  by  her ; 
that  after  the  death  of  the  brother  the  family  consisted  of 
the  complainant  and  defendant;  that  the  complainant  re- 
peatedly urged  the  defendant  to  marry  because  she  was  get- 
ting along  in  years,  and  it  was  at  her  pressing  solicitation 
that  the  defendant  was  married ;  that  her  husband  took  up 
his  home  with  the  defendant  and  the  entire  household  ex- 
penses of  the  family  were  thereafter  borne  by  the  husband 
of  the  defendant,  and  that  out  of  the  rent  of  the  upper  flat 
defendant  paid  complainant  $io  a  month  for  her  personal 
use,  no  part  of  which  was  used  for  household  expenses. 

The  affidavit  of  the  conveyancer  who  prepared  the  deed 
and  took  the  acknowledgment  stated  that  the  complainant 
and  the  defendant  came  to  his  office  and  the  complainant 
informed  him  that  she  wished  to  have  him  prepare  a  deed 
conveying  the  premises  in  which  they  were  living  to  the  de- 
fendant and  gave  him  a  deed  for  the  purpose  of  obtaining 
a  description  of  the  property ;  that  the  complainant  gave  as 
a  reason  for  the  conveyance  that  the  defendant  was  the 
only  child  who  had  taken  care  of  her  and  paid  her  the 
wages  which  she  earned  and  which  paid,  in  part,  for  the 
premises,  and  she  did  not  wish  to  wait  until  her  death  to 
give  the  premises  to  the  defendant;  that  about  two  years 
before  that  time  he  had  prepared  the  last  will  and  testament 
of  the  complainant,  at  her  request,  in  his  office,  by  which 
the  premises  were  devised  to  the  defendant;  that  he  drew 
the  deed  as  requested  and  sent  for  a  witness  in  the  adjoin- 
ing office  to  witness  its  execution;  that  he  explained  in 
Italian  to  the  complainant  the  nature  of  the  deed,  and  she 
expressed  her  approval,  affixed  her  mark  thereto,  acknowl- 
edged the  deed  and  delivered  it  to  him  with  directions  to 
record  it,  which  he  did ;  that  he  heard  everything  that  was 
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said  between  the  parties,  and  that  no  other  paper  of  any 
kind  or  character  was  talked  of,  drawn  or  signed,  and  noth- 
ing was  said  by  either  of  the  parties  with  reference  to  the 
defendant  living  with  the  complainant. 

The  witness  who  was  called  in  was  engaged  in  the  real 
estate  business  and  owned  the  building  where  the  convey- 
ancer's office  was  situated,  and  he  made  an  affidavit  that  he 
was  present,  at  the  request  of  the  conveyancer,  to  witness 
the  signature  to  the  deed  and  remained  in  the  office  until 
the  complainant  had  gone;  that  the  contents  of  the  deed 
and  effect  thereof  were  explained  to  the  complainant  by  the 
conveyancer  in  Italian,  and  that  no  other  paper  of  any  kind 
or  character  was  drawn  or  discussed  by  the  parties  at  the 
time  or  signed  by  either  party,  and  nothing  was  said  by  the 
complainant  with  reference  to  the  defendant  living  and  re- 
maining single  and  unmarried  or  the  retention  of  a  life 
estate  in  the  premises  with  the  privilege  of  collecting  rents, 
nor  was  anything  said  with  reference  to  any  other  agree- 
ment whatever. 

The  facts  alleged  in  the  bill  as  grounds  for  setting  aside 
the  deed  were,  that  the  defendant  entered  into  a  written 
agreement  with  the  complainant  by  which  the  complainant 
was  granted  a  life  estate  in  the  premises  with  the  privilege 
of  collecting  the  rents,  and  the  defendant  agreed  to  remain 
single  and  unmarried  until  the  death  of  the  complainant  and 
to  live  with  and  take  care  of  her  in  the  same  flat  in  her 
old  age  and  be  a  companion  to  her  during  her  life;  that 
the  defendant  had  violated  the  agreement  to  remain  single, 
and  after  her  marriage  had  begun  a  system  of  persecution 
of  the  complainant  and  refused  to  let  her  collect  the  rents 
and  gave  her  only  $io  a  month  from  the  rent.  That  allega- 
tion of  the  bill  was  not  only  contradicted  by  the  affidavit 
of  the  defendant  but  also  by  the  conveyancer  who  drafted 
the  deed  and  the  witness  in  whose  presence  it  was  explained 
in  Italian  to  the  complainant  and  executed  by  her.  The 
complainant  had  executed  a  previous  will  by  which  the 
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property  was  devised  to  the  defendant,  and  the  reason  given 
by  the  complainant  for  the  deed  was  that  the  defendant 
was  the  only  child  v/ho  had  taken  care  of  her  and  paid  her 
the  wages  she  earned,  which  had  paid,  in  part,  for  the  prem- 
ises, and  the  complainant  did  not  wish  to  wait  until  her 
death  to  give  the  premises  to  the  defendant  but  wished  to 
do  so  then.  These  affidavits  showed  a  complete  and  meri- 
torious defense  to  the  bill  if  the  facts  alleged  in  the  bill  had 
been  otherwise  sufficient  to  require  the  relief  prayed  for. 

If  it  should  appear  on  the  hearing  that  there  was  an 
agreement  for  the  support  of  the  complainant  which  fur- 
nished the  consideration  for  the  deed,  although  it  was  not 
expressly  averred  in  the  bill  that  the  agreement  was  such 
consideration,  the  law  is  that  the  subsequent  conduct  of  a 
grantee  in  such  a  case  must  warrant  the  presumption  that 
the  deed  was  secured  with  a  fraudulent  intent  on  the  part 
of  the  grantee  of  not  performing  the  conditions  of  the  con- 
tract. There  must  be  a  substantial  failure  or  refusal  to 
perform  the  agreement  to  justify  setting  aside  a  convey- 
ance as  having  been  fraudulently  entered  into  in  the  first 
instance.  (Pittengcr  v.  Pittenger,  208  111.  582;  Meyer  v. 
Meyer,  247  id.  535;  Chamberlin  v.  Sanders,  268  id.  41.) 
According  to  the  bill  the  parties  were  living  together  in  the 
lower  flat  and  the  defendant  was  paying  the  complainant 
$10  a  month  out  of  the  $14  received  for  rent,  and  the  only 
allegation  was  that  it  was  a  meager  sum,  which,  under  the 
circumstances  of  the  parties,  would  not  justify  a  conclusion 
that  the  sum  was  insufficient  for  personal  expenses  of  the 
complainant  if  the  defendant  had  not  repudiated  the  con- 
tract and  was  furnishing  the  complainant  with  a  home  and 
providing  her  with  necessaries.  There  was  no  averment  of 
the  bill  that  the  defendant  had  ceased  to  support  the  com- 
plainant, and  if  at  some  uncertain  time  not  stated  in  the  bill 
there  had  been  a  threat  to  kick  the  complainant  out  of  the 
premises  it  had  not  been  executed.  The  averment  of  the 
bill  that  the  defendant  after  her  marriage,  about  four  years 
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after  the  deed  was  made,  had  undertaken  a  system  of  per- 
secution, and  the  like  finding  in  the  decree,  was  a  mere  con- 
clusion and  not  the  allegation  or  finding  of  any  fact. 

The  order  of  the  circuit  court  denying  the  motion  to 
set  aside  the  decree  is  reversed  and  the  cause  is  remanded, 
with  directions  to  set  aside  the  decree  and  permit  the  de- 
fendant to  make  her  defense  to  the  bill. 

Rez'crsed  and  remanded,  with  directions. 


(No.  1 1 164. — Reversed  and  remanded.) 
The  PEOPI.E  ex  rcl.  Henry  Stuckart,  County  Collector,  Ap- 
pellee, vs.  Paul  J.  Daemicke,  Appellant. 

Opinion  filed  April  ip,  1917. 

1.  Taxes — annual  appropriation  and  tax  levy  ordinances  are, 
ordinarily,  essential  to  validity  of  tax  for  necessary  municipal  ex- 
penses. The  passage  of  the  annual  appropriation  ordinance  within 
the  first  quarter  of  the  fiscal  year  and  the  passage  of  a  levy  ordi- 
nance after  the  going  into  effect  of  the  appropriation  ordinance,  as 
required  by  the  Cities  and  Villages  act,  are  ordinarily  essential  to 
the  validity  of  a  tax  for  the  payment  of  the  necessary  expenses 
and  liabilities  of  the  municipal  corporation. 

2.  Same — acts  of  1915,  revising  law  regarding  police  and  fire- 
men's pension  funds,  intended  to  be  effective  for  levy  and  collection 
of  taxes  in  that  year.  The  acts  of  191 5  revising  the  law  in  regard  to 
the  police  and  firemen's  pension  funds  were  intended  to  be  effective 
for  the  levy  and  collection  of  taxes  in  191 5,  and  their  effect  was  to 
authorize  such  levy  and  collection  without  regard  to  the  provisions 
of  the  Cities  and  Villages  act  as  to  the  time  of  the  passage  of  the 
annual  appropriation  and  levy  ordinances. 

3.  Other  questions  in  this  case  are  controlled  by  the  decisions 
in  People  v.  Day,  277  111.  543,  and  People  v.  Huey,  277  id.  561. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  John  H.  W^iujams,  Judge,  presiding. 

Wyman,  Kinne  &  Carpenter,  and  Howe,  Fordham 
&  Kreamer,  (Harry  C.  Kinne,  and  Awert  C.  Fordham, 
of  counsel,)  for  appellant. 
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Maclay  Hoynk,  State's  Attorney,  (Samuel  A.  Et- 
TKLSON,  Corporation  Counsel,  Charles  Center  Case,  Jr., 
Felsenthal  &  Wilson,  William  F.  Struckmann,  Ed- 
mund D.  Adcock,  Ross  C.  Hall,  Walter  E.  Beebe, 
Leon  Hornstein,  and  Joseph  F.  Grossman,  of  counsel,) 
for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Paul  J.  Daemicke  appealed  from  the  judgment  of  the 
county  court  of  Cook  county  against  his  property  for  taxes 
for  the  year  191 5. 

The  questions  raised  here  have  been  decided  in  the  cases 
of  People  V.  Day,  277  111.  543,  and  People  v.  Httey,  277 
id.  561,  except  one  objection  to  the  items  of  $200,000  lev- 
ied by  the  city  of  Chicago  for  the  firemen's  pension  fund 
and  $554,257  for  the  police  pension  fund.  The  objection 
was,  that  although  the  acts  creating  such  funds  required  the 
taxes  to  be  collected  under  them  to  be  levied  and  collected 
in  the  same  manner  as  taxes  for  other  general  city  pur- 
poses, yet  the  amounts  for  such  pension  funds  were  not  in- 
cluded in  the  annual  appropriation  ordinance,  and,  in  fact, 
no  appropriation  was  made  for  such  funds,  but  the  city 
council  on  November  i  and  December  10,  191 5,  attempted 
to  levy  a  tax  for  such  pension  funds  by  passing  levy  ordi- 
nances, upon  which  the  county  clerk  extended  the  taxes; 
that  the  city  was  required  to  make  its  tax  levy  before  the 
third  Tuesday  in  September,  and  the  levies  for  such  pen- 
sion funds  were  not  included  in  the  annual  tax  levy  ordi- 
nance, which  was  adopted  February  18,  191 5,  and  the  city 
was  therefore  without  authority  to  levy  the  tax  for  such 
funds  at  the  time  and  in  the  manner  in  which  it  attempted 
to  do  so. 

The  passage  of  the  annual  appropriation  ordinance 
within  the  first  quarter  of  the  fiscal  year  and  the  passage 
of  a  levy  ordinance  after  the  going  into  effect  of  the  appro- 
priation ordinance  are  by  the  Cities  and  Villages  act  made 

Digitized  by  VjOOQ IC 


April, '17.]  The  People  v.  Daemicke.  55 

essential  to  the  validity  of  a  tax  for  the  payment  of  the 
necessary  expenses  and  liabilities  of  the  corporation.  (Peo- 
ple V.  Clucago,  Burlington  and  Quincy  Railroad  Co.  266  111. 
150;  People  V.  Plorvilky  207  id.  79.)  The  acts  revising 
the  law  regarding  these  two  pension  funds,  respectively, 
were  passed  on  June  29,  191 5,  after  the  passage  of  the  an- 
nual appropriation  ordinance  and  the  levy  ordinance  by  the 
city  council  of  the  city  of  Chicago.  (Laws  of  1915,  pp. 
292,  304.)  Each  expressly  authorized  the  levy  of  a  tax  on 
all  the  taxable  property  of  the  city  for  three  years,  begin- 
ning with  the  year  191 5,  to  be  levied  and  collected  in  like 
manner  with  the  general  taxes  of  the  city.  The  time  hav- 
ing elapsed  within  which  appropriations  were  required  to  be 
made  by  the  general  act,  and  the  levy  having  been  already 
made  by  the  city  council,  these  provisions  of  the  acts  for 
the  levy  of  the  tax  in  the  year  191 5  were  nugatory  when 
adopted,  if  they  are  to  be  regarded  as  subject  to  the  require- 
ments of  the  general  act.  They  are  not  to  be  so  regarded. 
The  legislature  intended  to  authorize  the  city  council  to 
levy  and  collect  taxes  for  the  year  19 15  for  the  purposes 
of  these  acts.  Since  the  law  did  not  go  into  effect  until 
July  I,  191 5,  it  was  not  intended  that  the  taxes  expressly 
authorized  to  be  levied  for  that  year  should  be  levied  in  the 
first  quarter.  This  could  only  be  done  in  the  last  half  of 
the  year,  and  since  no  limit  was  put  upon  the  council  in 
this  respect  it  might  be  done  at.  any  time  in  that  last  half. 
The  city  council  was  required,  on  or  before  the  third  Tues- 
day in  September,  to  ascertain  the  total  amount  of  appro- 
priations for  all  corporate  purposes  legally  made  and  to  be 
collected  from  the  tax  levy  of  that  fiscal  year.  The  levy 
ordinance  was  based  upon  such  amount  but  could  not  in- 
clude appropriations  subsequently  legally  made.  These  stat- 
utes were  intended  to  be  effective  for  the  levy  and  collec- 
tion of  taxes  in  191 5,  and  their  effect  was  to  authorize  such 
levy  and  collection  without  regard  to  the  provisions  of  the 
Cities  and  Villages  act  as  to  the  time  of  the  passage  of  the 


Digitized  by 


Google 


56  The  People  v,  Campbell.  [278  III. 

appropriation  and  levy  ordinances.     This  objection  was 
properly  overruled. 

The  judgment  of  the  county  court  of  Cook  county  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


(No.  1 1 162. — Reversed  in  part  and  remanded.) 
The  People  ex  rei  Henry  Stuckart,  County  Collector,  Ap- 
pellee, vs.  Mrs.  J.  G.  Campbell,  Appellant. 

Opinion  filed  April  ip,  IQ17. 

1.  Taxes — right  to  Hie  further  objections  to  tax  levy  after  hear- 
ing is  begun  is  discretionary  with  the  court.  On  application  for 
judgment  and  order  of  sale  for  taxes  it  is  discretionary  with  the 
court  to  allow  or  deny  the  objector  leave  to  file  further  objections 
after  the  hearing  is  begun,  and  where  there  is  no  showing  of  any 
good  reason  for  not  filing  such  objections  earlier  it  is  not  error  to 
deny  leave  to  file  them. 

2.  Other  questions  in  this  case  are  controlled  by  the  decision  in 
People  v.  Day,  277  111.  543. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  John  H.  Williams,  Judge,  presiding. 

Lloyd  S.  Bailey,  Frederick  P.  Read,  and  Weldon 
Webster,  for  appellant. 

Maclay  Hoyne,  State's  Attorney,  (Samuel  A.  Et- 
TELSON,  Corporation  Counsel,  Charles  Center  Case,  Jr., 
Felsenthal  &  Wilson,  William  F.  Struckmann,  Ed- 
mund D.  Adcock,  Ross  C.  Hall,  Walter  E.  Beebe, 
Leon  Hornstein,  and  Joseph  F.  Grossman,  of  counsel,) 
for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  county  court  of  Cook  county,  at  its  August  term, 
1916,  rendered  judgment  and  order  of  sale  against  the 
property  of  appellant  for  delinquent  taxes  for  the  year 
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191 5  and  former  years.  The  objections  filed  by  appellant 
in  the  county  court  challenged  the  right  of  appellee  to  col- 
lect or  have  judgment  for  any  part  of  the  taxes  levied  by 
Cook  county,  the  Sanitary  District  of  Chicago  or  the  for- 
est preserve  district  and  for  certain  items  of  the  taxes  lev- 
ied by  the  city  of  Chicago.  The  court  overruled  all  ob- 
jections of  appellant  except  as  to  the  forest  preserve  district 
tax  and  the  part  of  the  county  tax  levied  for  parents'  pen- 
sion fund  and  denied  judgment  for  those  taxes. 

Substantially  the  same  questions  are  raised  on  this  rec- 
ord as  were  raised  in  the  case  of  People  v.  Day,  277  111.  543, 
and  the  decision  of  this  court  in  that  case  is  controlling  here. 

On  the  hearing,  and  just  before  appellant  closed  her 
evidence,  she  asked  leave  of  the  court  to  file  another  ob- 
jection to  all  of  the  taxes  levied  by  the  city  of  Chicago, 
which  was  denied.  The  substance  of  that  objection  is,  that 
the  city  tax  levy  is  void  because  the  annual  appropriation 
ordinance  upon  which  it  was  based  never  became  effective 
as  a  valid  appropriation  ordinance  before  the  city  passed 
the  tax  levy  ordinance  because  said  appropriation  ordinance 
had  not  been  published  ten  days  before  the  levy  ordinance 
was  passed.  It  was  entirely  discretionary  with  the  court 
to  allow  or  deny  appellant  the  right  to  file  further  objec- 
tions after  the  hearing  was  begun.  There  was  no  showing 
made  by  appellant  of  any  good  reason  or  excuse  for  not 
filing  the  objection  earlier.  The  court  committed  no  error 
in  that  ruling.  People  v.  Huey,  277  111.  561 ;  People  v. 
Adatns,  277  id.  575. 

For  the  reasons  set  forth  in  People  v.  Day,  supra,  the 
judgment  of  the  county  court  is  affirmed  in  part  and  re- 
versed in  part  and  the  cause  is  remanded. 

Reversed  in  part  and  remanded. 
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(No.  10973. — Reversed  and  remanded.) 
Th^  State  Public  Utilities  Commission  op  Illinois 
ex  rel.  The  Farmers'  Illinois  Grain  Dealers  Association 
et  al.  Appellee,  vs.  The  Atchison,  Topeka  and  Santa 
Fe  Railway  Company  et  al.  Appellants. 

Opinion  filed  April  ip,  ipiy, 

1.  PuBUC  UTIUTIES— Pttfr/fc  Utilities  Commission  cannot  sus- 
pend railroad  rates  Tvithout  a  hearing.  The  Railroad  and  Ware- 
house Commission  had  no  power  to  suspend  railroad  rates  which 
were  lower  than  the  maximum  fixed  by  said  commission  in  1906, 
and  its  successor,  the  Public  Utilities  Commission,  has  no  power  to 
suspend  rates  at  all  except  after  a  hearing  and  taking  evidence. 

2.  Same — when  burden  is  on  shippers  to  show  that  scheduled 
railroad  rates  are  unreasonable.  Where  the  scheduled  rates  filed  by 
railroad  companies  before  the  Public  Utilities  act  took  effect  are 
lower  than  the  maximum  rates  fixed  by  order  of  the  Railroad  and 
Warehouse  Commission  in  1906  they  must  be  regarded  as  prima 
facie  reasonable,  and  shippers  who  file  petitions  protesting  against 
the  rates  filed  have  the  burden  of  showing  that  they  are  unreason- 
able, even  though  they  are  higher  than  the  rates  charged  before 
the  schedule  was  filed;  and  the  fact  that  the  railroads  have  ac- 
quiesced in  a  void  order  of  the  Railroad  and  Warehouse  Commis- 
sion suspending  the  same  rates  does  not  change  the  situation  so  as 
to  make  the  proceeding  one  by  the  railroads  for  an  increase  in  rates. 

3.  Same — section  68  of  the  Public  Utilities  act  is  not  unconsti- 
tutional. The  provisions  of  section  68  of  the  Public  Utilities  act 
that  on  appeal  from  an  order  of  the  commission  the  findings  and 
conclusions  of  the  commission  on  questions  of  fact  shall  be  held 
prima  facie  true,  and  that  the  order  of  the  commission  shall  not  be 
set  aside  unless  the  finding  is  against  the  weight  of  the  evidence  or 
the  order  is  beyond  the  jurisdiction  of  the  commission,  are  not  un- 
constitutional. (State  Public  Utilities  Com.  v.  Chicago  and  West 
Towns  Railway  Co.  275  111.  555,  followed.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Norman  L.  Jones,  Judge,  presiding. 

A.  P.  Humburg,  John  G.  Drennan,  and  George  B. 
Gillespie,  (E.  S.  Ballard,  M.  L.  Bell,  O.  E.  Butter- 
i^iELD,  C.  B.  Cardy,  James  L.  Coleman,  Homer  W.  Da- 
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VIS,  Hugh  J.  Graham,  W.  S.  Horton,  K.  K.  Knapp, 
R.  B.  Scott,  P.  B.  Warren,  D.  P.  Williams,  Garrard  B. 
Winston,  R.  H.  Widdicombe,  C.  C.  Wright,  Chester  M. 
Dawes,  Homer  T.  Dick,  Edward  M.  Hyzer,  L.  J.  Lack- 
NEY,  Gardiner  Lathrop,  Robert  Dunlap,  Blewett  Lee, 
J.  L.  MiNNis,  S.  H.  Strawn,  Edward  Barton,  Clarence 
Brown,  N.  S.  Brown,  H.  W.  Bremner,  George  W.  Bur- 
ton, E.  A.  Smith,  and  William  W.  Colun,  Jr.,  of  coun- 
sel,) for  appellants. 

P.  J.  LucEY,  Attorney  General,  and  George  M.  Mor- 
gan, (A.  D.  Stevens,  and  William  Bach,  of  counsel,) 
for  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
of  Sangamon  county  entered  April  27,  19 16,  affirming  an 
order  made  by  the  State  Public  Utilities  Commission  on 
October  8,  19 14,  disapproving  a  proposed  increase  of  rates 
by  appellants  on  intra-State  shipments  of  grain  and  grain 
products  in  the  State  of  Illinois. 

Appellants  and  other  railroad  companies  filed  with  both 
the  Inter-State  Commerce  Commission  and  with  the  Rail- 
road and  Warehouse  Commission  of  Illinois,  on  different 
dates  during  February,  19 13,  and  prior  thereto,  and  prior 
to  thirty  days  before  March  15,  19 13,  numerous  schedules 
and  tariffs  of  grain  rates,  advancing  said  rates  over  those 
before  that  time  charged  from  one-half  cent  to  one  and  one- 
half  cents  per  one  hundred  pounds,  being  an  average,  ap- 
proximately, of  one  cent  per  one  hundred  pounds.  These 
rates  were,  first,  inter-State  from  stations  in  Illinois  and 
some  points  in  Indiana  near  the  Illinois-Indiana  State  line 
to  the  east  and  to  the  south,  namely  New  York  City,  Buf- 
falo, New  York,  Evansville,  Indiana,  Louisville,  Kentucky, 
Memphis,  Tennessee,  New  Orleans,  Louisiana,  and  other 
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markets  and  points;  second,  intcr-State  from  certain  pro- 
ducing points  in  Indiana  to  Chicago;  and  third,  intra-State 
from  producing  points  in  Illinois  to  the  four  primary 
markets,  Cairo,  East  St.  Louis,  Peoria  and  Chicago.  The 
said  rates,  both  inter-State  and  intra-State,  are  shown  in 
the  same  tariffs  and  schedules,  no  separate  tariffs  having 
been  made  and  published  for  inter-State  and  intra-State 
rates,  and  were  filed  with  the  Railroad  and  Warehouse 
Commission  more  than  ten  months  before  the  taking  effect 
on  January  i,  1914,  of  the  act  entitled  "An  act  to  pro- 
vide for  the  regulation  of  public  utilities,"  approved  June 
30,  19 1 3.  This  proceeding  was  commenced  by  petition  filed 
by  the  Farmers  Illinois  Grain  Dealers  Association,  the  Illi- 
nois State  Grange,  the  Peoria  Board  of  Trade,  the  Cairo 
Board  of  Trade,  the  Merchants  Exchange  of  St.  Louis  and 
the  Springfield  Chamber  of  Commerce  before  the  Railroad 
and  Warehouse  Commission,  objecting  to  and  protesting 
against  the  advance  made  by  the  various  tariffs  filed  by 
Illinois  carriers,  the  appellants  here,  with  the  Railroad  and 
Warehouse  Commission,  which  were  to  become  effective 
March  15,  191 3.  In  1906  the  Illinois  Railroad  and  Ware- 
house Commission,  after  an  exhaustive  examination  into 
the  subject  of  rates  and  tariflfs  and  many  hearings  of  the 
parties  interested,  had  fixed  maximum  *  rates  and  charges 
for  the  transportation  of  grain  within  the  State,  commonly 
known  as  the  Illinois  schedule  or  the  Illinois  distance  tar- 
iff. The  petitions  protesting  against  the  advance  in  rates 
filed  with  the  Railroad  and  Warehouse  Commission  came 
on  for  hearing  on  March  6,  1913,  at  which  date  the  Rail- 
road and  Warehouse  Commission  entered  an  order  suspend- 
ing the  proposed  tariffs  and  rates  and  postponing  their  ef- 
fective date  until  May  i,  1913,  or  until  the  further  order 
of  said  commission.  Further  orders  were  entered  by  the 
Railroad  and  Warehouse  Commission  from  time  to  time 
suspending  the  said  tariffs,  and  they  were  finally  suspended 
until  January  8,  1914.     On  January  i,  19 14,  the  statute 
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creating  the  State  Public  Utilities  Commission  went  into 
effect  according  to  section  86  of  the  act,  (Laws  of  191 3, 
p.  460,)  and  the  Public  Utilities  Commission  succeeded 
the  Railroad  and  Warehouse  Commission.  On  January  6, 
19 14,  the  Public  Utilities  Commission  entered  the  following 
order :  "The  tariffs  of  carriers  carrying  the  increased  rate 
complained  of  were  suspended  until  the  date  January  8, 
1914,  and  by  direction  of  the  State  Public  Utilities  Com- 
mission of  Illinois  the  secretary  was  directed  to  invite  all 
the  parties  interested  to  appear  before  them  on  the  date 
Thursday,  January  6,  1914,  at  their  offices  in  Springfield, 
and  all  the  parties  having  due  notice,  the  case  being  on  the 
docket  of  the  commission,  both  parties  to  the  matter  in  con- 
troversy being  present,  after  hearing  orally  the  statement 
of  both  sides,  it  is  hereby  ordered  that  said  suspension  or- 
der be  continued  in  effect  until  the  date  Monday,  February 
23,  1914,  and  that  the  hearing  on  the  merits  of  this  case 
be  set  for  the  date  of  Thursday,  February  3,  19 14,  at  the 
offices  of  the  commission  in  Springfield."  Thereafter  a 
hearing  was  had  before  the  commission  on  different  dates, 
at  which  numerous  witnesses  were  examined  and  exhibits 
offered  in  evidence.  The  final  order  and  decision  of  the 
fublic  Utilities  Commission  was  entered  October  8,  1914, 
and  it  was  ordered  that  the  proposed  increase  of  rates  on 
intra-State  shipments  of  grain  and  grain  products  in  the 
State  of  Illinois  be  disapproved.  Notices  of  appeal  of  the 
various  railroad  companies  interested  were  filed  and  the 
cause  was  appealed  to  the  circuit  court  of  Sangamon  county, 
where  it  was  argued  and  taken  under  advisement,  and  on 
April  27,  1916,  that  court  entered  its  order  affirming  the 
order  of  the  Public  Utilities  Commission.  The  railroad 
companies  prayed  and  were  allowed  an  appeal  to  this  court. 
As  before  stated,  at  the  time  the  proposed  tariffs  and 
schedules  of  rates  were  filed  with  the  Railroad  and  Ware- 
house Commission  of  Illinois  the  same  tariffs  were  filed 
with  the  Inter-State  Commerce  Commission  and  were  pro- 
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tested  by  the  same  protestants.  The  Inter-State  Commerce 
Commission  entered  a  temporary  suspension  order  and  set 
the  cause  for  hearing,  and  the  cause  was  heard  by  it  prior 
to  the  hearing  before  the  Public  Utilities  Commission.  The 
Inter-State  Commerce  Commission  by  its  report  and  order 
of  December  8,  19 13,  in  Grain  Rates  in  Central  Freight 
Association  Territory,  28  I.  C.  C.  549,  approved  certain 
advanced  inter-State  rates,  and  held  that  the  carriers'  pro- 
posed general  increase  in  grain  rates  from  Illinois  points 
to  markets  outside  the  State  were  justified,  and  the  ad- 
vanced inter-State  rates  have  since  January  8,  19 14,  been 
in  full  force  and  effect. 

It  is  claimed  on  behdlf  of  the  railroad  companies,  ap- 
pellants in  this  proceeding,  and  was  claimed  before  the  Rail- 
road and  Warehouse  Commission,  that  if  the  Inter-State 
Commerce  Commission  permitted  the  proposed  rates  to  be- 
come effective  such  action  should  have  a  material  bearing 
on  the  action  of  the  Railroad  and  Warehouse  Commission, 
which  was  superseded  by  the  Public  Utilities  Commission. 
It  was  also  contended  by  the  carriers  that  as  the  rates  car- 
ried by  the  tariffs  do  not  exceed  the  maximum  schedule 
of  rates  in  force  in  Illinois  as  provided  by  the  order  of  the 
Railroad  and  Warehouse  Commission  in  1906,  said  rates 
became  effective  when  made  and  filed  by  them  pursuant  to 
the  provisions  of  the  Railroad  and  Warehouse  act  then  in 
force,  and  that  said  rates  being  lower  than  said  maximum 
schedules  fixed  by  the  order  of  1906  of  the  Railroad  and 
Warehouse  Commission,  the  burden  of  showing  that  said 
proposed  rates  were  unreasonably  high  was  on  the  pro-, 
testants.  The  Illinois  maximum  schedule  of  rates  was  of- 
fered in  evidence  and  treated  by  the  commission  and  the 
parties  as  being  in  force  in  accordance  with  the  provisions 
of  the  Public  Utilities  act,  which  provides  in  section  82 : 
"All  findings,  orders,  decisions,  rules  and  regulations  issued 
or  promulgated  by  the  board  of  Railroad  and  Warehouse 
Commissioners  under  the  acts  established   or  conferring: 
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power  on  said  board,  shall  continue  in  force  and  have  the 
same  effect  as  though  this  act  had  not  been  passed;  and 
the  State  Public  Utilities  Commission  hereby  created  is  em- 
powered to  enforce  said  findings,  orders,  decisions,  rules 
and  regulations  in  the  same  manner  and  under  the  same 
conditions  as  though  said  findings,  orders,  decisions,  rules 
and  regulations  had  been  made,  issued  or  promulgated  by 
the  State  Public  Utilities  Commission."  (Laws  of  191 3, 
p.  502.) 

Evidence  was  offered  by  appellants  tending  to  show  that 
the  proposed  rates  and  tariffs  under  protest  were  reason- 
able. This  evidence  consisted  of  the  testimony  of  rate  and 
tariff  experts,  to  the  effect  that  the  rates  charged  by  the 
carriers  before  the  proposed  advance  were  too  low  and  that 
the  rates  proposed  were  reasonable.  In  their  testimony  they 
compared  the  grain  rates  in  Illinois  and  the  grain  rates  in 
similar  territory  in  other  States.  They  also  testified  to  the 
increased  cost  of  materials  entering  into  railroad  construc- 
tion and  operation;  the  increased  wages  paid  to  railroad 
employees;  the  increased  cost  of  operation;  the  general 
financial  situation  affecting  the  solvency  and  ability  of  the 
railroads  to  maintain  themselves  as  carriers  by  charging  the 
rates  then  in  force  on  grain  and  other  commodities;  the 
shortage  of  income  to  railroads  from  carrying  grain  and 
other  freight;  the  failure  of  carriers  to  realize  sufficient 
income  to  pay  operating  expenses  and  fixed  charges;  the 
necessity  for  a  general  increase  in  all  freight  rates  to  meet 
the  changed  economic  conditions  that  prevail,  and,  in  gen- 
eral, that  the  railroads  were  not  receiving  a  fair  rate  of 
return  from  intra-State  Illinois  business.  The  evidence  of 
the  protestants  tended  to  show  the  more  favorable  condi- 
tions under  which  Illinois  railroads  operated  as  compared 
with  railroads  in  other  States ;  the  relative  density  of  popu- 
lation ;  the  large  amount  of  grain  shipped  out  of  the  coun- 
ties where  raised  and  out  of  the  State ;  the  earnings  of  the 
railroads ;  and  also  tended  to  show  a  disparity  in  rates  be- 
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tween  certain  points  in  the  State  and  certain  of  the  termi- 
nal points  above  mentioned  as  compared  with  other  points ; 
in  short,  that  there  was  a  discrimination  in  rates  charged 
from  certain  stations  to  these  terminal  points  within  the 
State  for  the  same  length  of  haul. 

The  Public  Utilities  Commission  found,  among  other 
things,  that  the  affirmative  act  or  approval  by  said  commis- 
sion was  required  before  an  increase  of  rates  could  become 
effective  if  made  subsequent  to  January  i,  19 14,  and  treated 
the  proceeding  as  an  attempt  of  the  railroad  companies  to 
make  an  increase  in  rates  and  an  application  to  that  com- 
mission so  to  do,  and  held  against  the  contention  of  the  car- 
riers that  the  proposed  rates  having  been  actually  published 
and  put  into  effect  by  tliem  as  far  as  it  was  possible  to  do 
so,  and  that  such  rates,  being  less  than  the  maximum  rates 
established  by  the  order  of  the  Railroad  and  Warehouse 
Commission  in  1906,  must  be  considered  by  it  to  be  in 
force,  and  that  the  Railroad  and  Warehouse  Commission 
had  no  authority,  under  the  law,  to  suspend  such  rates. 
The  Public  Utilities  Commission  also  held  against  the  con- 
tention of  the  carriers  that  the  schedules  of  reasonable 
maximum  rates  prescribed  by  the  Railroad  and  Warehouse 
Commission  on  July  i,  1906,  must  be  regarded  as  Privta 
facie  reasonable,  and  that  as  the  rates  proposed  were  ma- 
terially lower  than  the  maximum  rates  prescribed  by  the 
Railroad  and  Warehouse  Commission,  the  burden  of  proof 
rested  upon  the  protestants  to  show  the  unreasonableness 
of  the  proposed  rates,  and  held  that  the  burden  of  proof 
was  on  the  carriers  proposing  an  increase  in  rates  under  the 
provisions  of  section  36  of  the  Public  Utilities  act,  which 
provides,  among  other  things,  that  "no  public  utility  shall 
increase  any  rate  or  other  charge,  or  so  alter  any  classifica- 
tion, contract,  practice,  rule  or  regulation  as  to  result  in 
any  increase  in  any  rate  or  other  charge,  under  any  circum- 
stances whatsoever,  except  upon  a  showing  before  the  com- 
mission and  a  finding  by  the  commission  that  such  increase 
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is  justified."  The  commission  further  Iield  that  under  sec- 
tion 82  of  the  act  creating  the  commission  it  had  power 
to  enter  upon  an  investigation  of  the  reasonableness  of 
rates  and  charges  of  common  carriers  for  the  transporta- 
tion of  grain,  and  may  determine  the  reasonableness  of  such 
rates  and  charges  and  make  such  orders  increasing  or  low- 
ering the  same  as  the  facts  in  the  case  may  justify,  and 
declined  to  follow  the  order  of  the  Inter-State  Commerce 
Commission  made  as  to  the  same  rates,  for  the  reason  that 
the  question  before  the  Inter-State  Commerce  Commission 
was  one  of  a  proper  division  of  rates  chargeable  to  Illinois 
shipments,  and  that  it  was  dealing  with  a  division  of  rates 
rather  than  the  reasonableness  of  such  rates,  and  that  the 
increase  allowed  by  the  Inter-State  Commerce  Commission 
was  based  on  evidence  that  shipments  from  Illinois  were 
not  paying  their  proportion  of  rates  which  were  presumed 
to  be  proper  ones  as  compared  with  shipments  from  Indiana 
and  Ohio.  The  commission  further  held  that  while  the 
evidence  introduced  by  the  carriers  showed  that  operating 
expenses  had  increased  from  1906  to  191 3  greater,  propor- 
tionally, than  the  operating  revenues,  and  that  the  net  cor- 
porate income  of  certain  of  the  roads  had  decreased  over 
fifty  per  cent,  and  that  large  sums  had  been  spent  for  ad- 
ditions and  betterments  which  had  been  derived  from  new 
capital,  and  there  had  been  a  decrease  of  several  million 
dollars  in  dividends  paid,  yet  the  evidence  was  insufficient 
to  justify  an  increase  in  rates,  principally  because  the  value 
of  the  railroad  properties  was  not  shown  so  that  it  could 
be  determined  whether  the  income  received  therefrom  under 
the  former  rates  was  a  reasonable  or  fair  return ;  also,  that 
it  was  not  shown  whether  the  loss  of  income  was  due  to 
inter-State  business  or  losses  on  other  portions  of  their  lines 
than  those  in  Illinois,  and  that  the  income  from  the  car- 
riage of  other  commodities  than  grain  was  not  shown. 

The  reasons  urged  by  the  assignments  of  error  for  re- 
versal of  the  judgment  of  the  circuit  court  affirming  the 
879-5 
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order  of  the  State  Public  Utilities  Commission  are:  (i) 
Tliat  tlie  Railroad  and  Warehouse  Commission  has  no 
power  to  suspend  the  tariflfs,  and  they  became  effective 
upon  being  filed  in  accordance  with  the  provisions  of  the 
law  then  in  force;  (2)  that  when  the  Public  Utilities  Com- 
mission was  created  the  tariffs  carrying  the  increased  rates 
and  the  Illinois  maximum  schedule  of  1906  were  both  in 
force,  and  the  rates  carried  by  the  tariffs,  being  less  than 
said  maximum  schedule,  were  prima  facie  reasonable,  and 
the  Public  Utilities  Commission  had  no  power  to  suspend 
such  rates  so  long  as  it  permitted  the  maximum  schedule 
to  remain  in  force;  (3)  that  the  judgment  of  the  circuit 
court  and  the  order  of  the  Public  Utilities  Commission  dis- 
criminate against  inter-State  commerce  and  operate  as  an 
unlawful  interference  with  and  a  regulation  of  inter-State 
commerce;  (4)  that  in  giving  arbitrary  force  to  the  finding 
of  the  Public  Utilities  Commission  the  circuit  court  denied 
the  appellants  due  process  of  law;  and  (5)  that  said  judg-^ 
ment  and  order  were  clearly  against  the  manifest  weight  of 
the  evidence,  aside  from  all  other  points  urged  against  said 
judgment  and  order. 

As  to  the  first  point,  as  to  whether  the  Railroad  and 
Warehouse  Commission  and  the  Public  Utilities  Commis- 
sion had  the  power  to  suspend  the  rates,  it  must  be  con-r 
ceded  that  the  Railroad  and  Warehouse  Commission  was 
purely  a  creature  of  the  statute  and  the  only  power  that  it 
possessed  was  what  the  statute  conferred.  By  section  32 
of  the  act  establishing  the  Railroad  and  Warehouse  Com- 
mission (Laws  of  1871-72,  p.  618,)  that  commission  was 
authorized  to  fix  reasonable  maximum  rates  and  charges 
for  the  transportation  of  persons  or  property  by  rail,  and 
by  the  act  passed  for  the  purpose  of  preventing  extor- 
tion and  unjust  discrimination  (Laws  of  1873,  p.  135,)  the 
commission  was  authorized  to  investigate  and  ascertain 
whether  the  provisions  of  the  act  were  violated  and  to 
cause  suits  to  be  commenced  and  prosecuted  against  any 
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railroad  corporations  which  might  violate  the  provisions 
of  the  act  if  within  its  judgment  the  facts  so  warranted. 
(Railroad  and  Warehouse  Com.  v.  Vandalia  Railroad  Co, 
258  111.  397 ;  People  v.  CIncago  and  Northwestern  Raihvay 
Co.  270  id.  232.)  The  Railroad  and  Warehouse  act  pro- 
vided that  every  railroad  company  or  other  common  car- 
rier shall  make  and  transmit  to  the  commission  a  full  and 
true  statement  under  oath  specifying  the  tariff  of  freights, 
show^ing  each  change  of  tariff  during  the  same  time,  copies 
of  such  tariffs  to  be  filed  with  the  commission,  with  date 
of  issue;  also  a  copy  of  each  published  rate  of  fare  for 
passengers  and  tariff  of  freights  in  force  or  issued  for  the 
government  of  its  agents  during  the  same  time,  copies  of 
such  tariffs  to  be  filed  with  the  commission  at  date  of  is- 
sue; also  whether  the  rates  of  fare  and  tariff  of  freights  in 
such  published  list  are  the  same  as  those  actually  received 
by  the  company  during  the  same  time,  and  if  not,  what 
rates  were  received.  Section  11  of  the  act  provided  that 
the  said  commission  shall  examine  whether  such  railroad 
companies  comply  with  the  laws  of  this  State  now  in  force 
or  which  shall  hereafter  be  in  force  concerning  them. 

The  Railroad  and  Warehouse  Commission,  as  has  been 
seen,  among  other  things  was  empowered  to  make  investi- 
gations and  order  suits  to  be  instituted  under  certain  circum- 
stances, and  could  establish  a  maximum  schedule  of  rates 
and  institute  suits  against  railroad  companies  for  extortion 
or  for  charging  more  than  a  reasonable  rate.  No  specific 
power  was  given  the  commission  by  the  statute  to  suspend 
rates.  When  it  had  established  maximum  rates  for  the 
transportation  of  freight  the  railroad  companies  could  file 
their  tariffs,  which  could  not  exceed  those  rates,  but,  of 
course,  they  could  charge  as  much  less  as  they  chose.  Sec- 
tion 32  of  the  Railroad  and  Warehouse  act,  as  amended  in 
191 1,  was,  in  part,  as  follows:  "The  Railroad  and  Ware- 
house Commissioners  are  hereby  directed  to  make  for  each 
of  the  common  carriers  doing  business  in  this  State,  as  soon 
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as  practicable,  upon  giving  due  notice  to  all  parties  inter- 
ested therein,  and  after  a  hearing  in  relation  thereto,  a 
schedule  of  reasonable  maximum  rates  or  charges,  classi- 
fication, rules  and  regulations,  for  the  transportation  of  per- 
sons or  property  on  or  by  each  of  said  common  carriers, 
between  points  wholly  within  this  State;  and  said  schedule 
shall  in  all  suits  brought  against  such  common  carriers, 
wherein  is  in  any  way  involved  the  charges  of  any  such 
common  carriers  for  the  transportation  of  any  person  or 
property,  or  unjust  discrijnination,  shall  be  deemed  and 
taken  in  all  courts  of  this  State  as  prima  facie  evidence 
that  the  rates  therein  affixed  are  reasonable  maximum  rates 
and  charges  for  the  transportation  of  persons  and  property 
upon  the  common  carriers  for  which  said  schedules  may 
have  been  respectively  prepared.  Said  commissioners  may, 
from  time  to  time,  as  often  as  circumstances  require,  change 
and  revise  said  schedules."  (Laws  of  191 1,  p.  480.)  It 
is  true  that  section  31  of  the  act,  added  by  amendment  in 
191 1,  empowered  and  authorized  the  commission  to  hear 
and  determine  all  questions  arising  under  the  act  upon  giv- 
ing due  notice  to  all  persons,  individuals  or  corporations  in- 
terested therein  and  to  enter  an  order  in  relation  thereto, 
but  we  do  not  think  that  this  section  can  be  construed,  in 
connection  with  the  entire  act,  as  putting  the  whole  matter 
of  the  regulation  of  railroads  into  the  hands  of  the  Rail- 
road and  Warehouse  Commission,  so  as  to  give  it  the 
power  to  suspend  rates  that  were  lower  than  the  maximum 
rates  it  had  once  fixed.  So  construed,  the  provision  would 
be  conflicting  with  the  section  giving  it  the  power  to  deter- 
mine and  fix  reasonable  maximum  rates  for  the  carriage  of 
freight  and  passengers.  In  People  v.  Chicago  and  North- 
western Railway  Co.  supra,  we  held  that  the  Public  Utili- 
ties Commission,  as  the  successor  of  the  Railroad  and  Ware- 
house Commission,  had  no  power  to  make  an  order  finding 
unjust  discrimination  and  ordering  a  railroad  company  to 
extend  its  zone  to  include  the  complainant's  plant,  but  its 
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only  power  was  to  bring  suit  against  the  railroad  company 
under  the  act  of  1873.  In  that  case  a  company  engaged 
in  shipping  sand  and  gravel  filed  its  complaint  with  the 
Railroad  and  Warehouse  Commission,  alleging  that  the 
Chicago  and  Northwestern  Railway  Company  unjustly  dis- 
criminated against  it  by  excluding  its  plant  from  a  sand 
and  gravel  zone  known  as  the  "Fox  River  District,"  in 
which  zone  or  district  certain  rates  were  charged  to  ship- 
pers, and  charged  the  complainant  higher  shipping  rates 
than  the  rates  charged  shippers  located  in  that  zone  or  dis- 
trict. The  question  for  decision  was  whether  the  Railroad 
and  Warehouse  Commission  had  jurisdiction  to  compel  the 
railroad  company  to  extend  the  Fox  river  zone  or  district 
from  its  limit  of  fifty-five  miles  from  Chicago  to  include 
the  plant  of  the  complaining  company,  which  was  situated 
ninety  miles  from  Chicago,  to  prevent  what  the  commission 
found  would  be  an  unjust  discrimination  against  the  com- 
plaining company  in  reaching  a  common  market  for  sand 
and  gravel.  It  was  held  that  the  commission  had  no  juris- 
diction to  make  such  an  order. 

One  of  the  principal  duties  of  the  Railroad  and  Ware- 
house Commission  was  to  fix  a  schedule  of  reasonable 
maximum  rates  and  to  change  the  same  from  time  to  time, 
as  might  be  necessary  under  changing  conditions  of  trans- 
portation. When  such  schedules  were  made  and  the  charges 
fixed  the  carriers  were  required  to  file  their  tariflfs,  not  ex- 
ceeding the  charges  so  fixed,  and  there  can  be  no  question 
but  that  it  was  the  right  of  the  carriers  to  fix  their  charges 
and  be  entitled  to  collect  for  freight  transported  accord- 
ingly. When  the  commission  had  done  this  its  power  was 
exhausted.  Of  course,  under  such  schedule  there  might  be 
some  individual  cases  of  discrimination  that  would  be  cause 
for  complaint  and-  investigation  by  the  commission,  but 
there  is  no  question  of  that  kind  in  this  case.  Accordingly 
we  think  that  the  Railroad  and  Warehouse  Commission  had 
no  authority  to  enter  the  order  it  did  suspending  the  rates 
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filed  with  the  commission  as  long  as  such  rates  were  lower 
than  the  maximum  reasonable  rates  already  fixed  by  the 
commission.  As  to  the  power  of  the  Public  Utilities  Com- 
mission to  suspend  such  rates,  in  the  recent  case  of  State 
Public  Utilities  Com.  v.  Chicago  and  West  Towns  Railway 
Co.  275  111.  555,  we  held  that  where  a  railway  company 
has  changed  its  passenger  rates  before  the  Public  Utilities 
act  took  effect,  the  Public  Utilities  Commission  has  no 
power,  upon  a  petition  by  the  patrons  of  the  railway  com- 
pany charging  that  the  new  rates  are  excessive,  to  order 
the  railway  company  to  return  to  the  old  rates  before  and 
pending  the  determination,  upon  sufficient  evidence  that  the 
new  rates  are  unreasonable.  We  further  held  in  that  case 
that  where  a  railway  company  has  increased  its  passenger 
rates  after  July  i,  1913,  but  before  the  Public  Utilities  act 
took  effect,  and  included  them  in  the  first  schedule  filed,  the 
reasonableness  of  such  rates  is  a  question  to  be  decided  by 
the  Public  Utilities  Commission  only  after  a  hearing  and 
upon  sufficient  evidence.  In  this  case,  while  the  Railroad 
and  Warehouse  Commission  had  no  power  to  arbitrarily 
suspend  the  rates  in  question  and  the  Public  Utilities  Com- 
mission had  no  power,  by  its  order  of  January  6,  19 14,  to 
suspend  such  rates,  or  to  suspend  them  at  all  except  after  a 
hearing  and  taking  evidence,  still  the  railroads  have  never, 
as  a  matter  of  fact,  put  these  rates  into  effect  or  actually 
made  their  charges  thereunder,  having  acquiesced  in  the 
different  orders  of  the  Railroad  and  Warehouse  Commis- 
sion and  the  order  of  the  Public  Utilities  Commission  and 
until  the  matter  was  finally  heard  and  determined  on  its 
merits  by  the  Public  Utilities  Commission.  From  the  view 
point  of  the  protestants  these  rates  have  never  actually  been 
in  force,  and  if  the  rates  in  question  had  actually  been  those 
charged  by  the  railroad  companies,  the  protestants  would 
have  had  the  right  to  bring  the  matter  before  the  Public 
Utilities  Commission,  as  they  did,  and  ask  that  body  to  in- 
vestigate and  determine  the  matter,  and  it  would  have  been 
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proper,  under  the  provisions  of  the  Public  Utilities  act,  and 
under  the  holding  in  State  Public  Utilities  Com,  v.  Chicago 
and  West  Towns  Railway  Co.  supra,  construing  portions 
of  the  act,  to  proceed  as  it  did. 

As  to  the  second  point,  the  maximum  schedule  of  rates 
fixed  by  order  of  the  Railroad  and  Warehouse  Commission 
in  1906  is  still  in  force  (PubHc  Utilities  act,  sec.  82,)  and 
has  never  been  changed.  The  proposed  rates  of  191 3  fixed 
by  appellants  were  lower  than  the  rates  fixed  by  said  sched- 
ule, and  this  being  true,  we  think  that  the  Public  Utilities 
Commission  adopted  the  wrong  rule  by  placing  the  burden 
of  proof  upon  appellants  to  establish  the  reasonableness  of 
such  rates.  If  this  were  a  proceeding  before  the  Public 
Utilities  Commission  to  change  and  raise  the  maximum 
rates  promulgated  by  order  of  the  Railroad  and  Warehouse 
Commission  in  1906  a  different  rule  would  obtain,  but  maxi- 
mum rates  having  been  fixed  and  the  order  fixing  such  rates 
being  still  in  force,  any  rates  fixed  by  the  railroads  lower 
than  the  rates  fixed  by  the  commission  would  be  lawful  and 
reasonable  charges,  and  the  burden  would  be  on  the  par- 
ties in  interest  protesting  against  such  rates  to  establish  the 
contrary.  In  other  words,  the  question  really  before  the 
Public  Utilities  Commission  was  not  a  question  of  raising 
rates  but  a  question  of  lowering  rates  which  the  railroads 
might  lawfully  establish.  The  fact  that  appellants  acqui- 
esced in  the  void  order  of  the  Railroad  and  Warehouse 
Commission  suspending  the  rates  does  not  change  the  posi- 
tion of  the  parties  so  that  the  appellants  can  be  said  in  the 
present  case  to  be  asking  for  an  increase  in  rates.  They  did 
all  that  they  could  when  they  filed  their  new  tariffs  with 
the  Railroad  and  Warehouse  Commission,  as  required  by 
law.  The  same  matter  was  pending  before  the  Inter-State 
Commerce  Commission,  and  undoubtedly  from  their  point 
of  view  it  was  necessary  that  the  question  of  these  rates 
should  be  decided  by  both  the  Inter-State  Commerce  Com- 
mission and  the  Railroad  and  Warehouse  Commission,  or 
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its  successor,  the  Public  Utilities  Commission.  Whatever 
order  was  entered  by  the  Railroad  and  Warehouse  Com- 
mission, or  by  its  successor,  the  Public  Utilities  Commis- 
sion, could  be  appealed  from,  as  has  been  done,  and  the 
rights  of  the  parties  must  be  determined  as  of  the  time 
when  such  order  was  made.  In  any  event,  the  appellants 
should  not  be  penalized  for  obeying  an  order  of  a  lawfully 
constituted  agency  of  the  government  and  in  pursuing  a 
lawful  method  to  seek  to  have  that  order  reversed  by 
proper  authority. 

As  to  the  third  point,  that  the  order  of  the  Public  Utili- 
ties Commission  operates  as  an  unlawful  interference  with 
inter-State  commerce,  the  questions  involved  are  altogether 
those  pertaining  to  intra-State  rates.  The  State  has  full 
power  to  regulate  railroad  rates  between  points  solely  with- 
in the  State.  {Simpson  v.  Shepherd,  230  U.  S.  352, — ^the 
Minnesota  rate  cases;  Missouri  Pacific  Railway  Co.  v. 
Larabee  Mills,  211  id.  612.)  In  Chicago,  Milwaukee  and 
St.  Paul  Railway  Co.  v.  State  Public  Utilities  Com.  268  111. 
49,  we  held  that  the  Public  Utilities  Commission  has  power, 
on  complaint  being  made,  to  fix  a  reasonable  rate  for  haul- 
ing coal  and  manure  in  car-load  lots  to  a  point  within  this 
State  from  the  junction  point  within  this  State  at  which 
such  cars  are  received  from  forwarding  carriers  even  though 
some  cars  may  come  from  points  outside  the  State,  where 
neither  the  complaint  nor  the  order  of  the  commission  pur- 
ports to  relate  to  inter-State  shipments  but  only  to  shipments 
originating  in  this  State ;  and  the  converse  of  the  proposi- 
tion would  be  true,  that  the  Public  Utilities  Commission 
could  regulate  the  rate  on  car-load  lots  from  points  within 
the  State  to  other  points  within  the  State  although  from 
such  latter  point  the  shipments  might  go  beyond  the  State. 

Appellants  cite  and  rely  upon  Houston  East  and  West 
Texas  Railway  Co.  v.  United  States,  234  U.  S.  342,  as 
authority.  The  effect  of  that  decision  is,  as  explained  in 
Chicago,  Milwaukee  and  St.  Paul  Railway  Co.  v.  State 
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Public  Utilities  Com.  supra,  that  Congress  has  the  power 
to  prevent  the  common  instrumentalities  of  inter-State  and 
intra-State  commercial  intercourse  from  being  used  in  such 
intra-State  operations  to  the  injury  of  inter-State  com- 
merce. That  case  arose  on  the  complaint  before  the  Inter- 
State  Commerce  Commission  of  shippers  of  Shreveport, 
Louisiana.  The  railroads  between  Shreveport  and  Texas 
points  were  charging  more  for  freight  shipments  from 
Shreveport  to  such  points  in  Texas  than  they  were  charg- 
ing between  the  same  points  to  other  places  in  Texas  of 
greater  distance,  and  the  Inter-State  Commerce  Commis* 
sion  found  the  inter-State  rates  to  be  unreasonable  and  dis- 
criminatory, and  ordered  the  railroads  to  desist  from  such 
discrimination  and  charge  the  same  rates  from  Shreveport 
to  different  points  in  Texas  as  between  Texas  points  of 
similar  distances,  or,  in  other  words,  to  make  the  same 
inter-State  rates  as  they  made  intra-State  rates.  As  fur- 
ther pointed  out  in  the  opinion  in  Chicago,  Mihvaukee  and 
St.  Paid  Railway  Co.  v.  State  Public  Utilities  Com.  supra, 
there  is  not  a  railroad  in  the  State  which  does  not  receive 
cars  from  outside  the  State  or  send  cars  outside  the  State, 
and  if  the  Public  Utilities  Commission  cannot  regulate 
charges  because  a  shipment  might  be  from  outside  the  State 
or  destined  to  go  outside  the  State,  then  it  would  be  wholly 
without  power  to  regulate  transportation  within  the  State 
boundaries. 

Since  this  case  was  submitted  the  decision  of  this  court 
in  Chicago,  Milwaukee  and  St.  Paul  Raihvay  Co.  v.  State 
Public  Utilities  Com.  supra,  has  been  affirmed  by  the  Su- 
preme Court  of  the  United  States,  (37  U.  S.  Sup.  Ct.  Rep. 
No.  6,  p.  173,)  and  it  is  clear  from  the  opinion  of  the 
court  in  that  case  and  in  other  cases  that  a  State  com- 
mission may  regulate  the  rates  of  carriers  within  the  State 
where  there  may  be  a  blending  of  inter-State  and  intra-State 
operations  of  inter-State  carriers  unless  Congress  has  exer- 
cised its  paramount  constitutional  power  to  limit  the  au- 
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thority  of  the  State.  There  is  no  reason  for  further  dis- 
cussion on  this  point  beyond  holding,  as  we  do,  that  the 
Public  Utilities  Commission  has  jurisdiction  of  the  subject 
of  rates  within  the  State  and  the  power  to  hear  and  deter- 
mine the  matters  in  controversy  in  this  case.  For  other 
reasons  stated  in  the  opinion  the  case  must  be  reversed,  and 
we  are  not  yet  at  the  point  where  it  is  shown  that  rates 
finally  determined  and  fixed,  after  a  full  hearing  by  the 
Public  Utilities  Commission,  are  in  conflict  with  any  act  of 
Congress  or  order  of  the  Inter-State  Commerce  Commis- 
sion. The  order  of  the  latter  body  relied  on  dealt  with  a 
proper  division  of  rates  on  Illinois  shipments  to  the  Atlan- 
tic seaboard  as  compared  with  rates  on  inter-State  shipments 
from  Indiana  and  Ohio. 

As  to  the  fourth  point,  it  is  insisted  that  the  provisions 
of  section  68  that  on  appeal  from  an  order  of  the  commis- 
sion "the  findings  and  conclusions  of  the  commission  on 
questions  of  fact  shall  be  held  prima  facie  to  be  true  and  as 
found  by  the  commission ;  and  a  rule,  regulation,  order  or 
decision  of  the  commission  shall  not  be  set  aside  unless 
it  clearly  appears  that  the  finding  of  the  commission  was 
against  the  manifest  weight  of  the  evidence  presented  to 
or  before  the  commission  for  and  against  such  rule,  regu- 
lation, order  or  decision,  or  that  the  same  was  without  the 
jurisdiction  of  the  commission,"  are  unconstitutional.  The 
same  point  was  raised  and  decided  adversely  to  the  conten- 
tion of  appellants  in  State  Public  Utilities  Com.  v.  Chicago 
and  West  Towns  Railway  Co.  supra,  and  on  page  571  of 
the  opinion  in  that  case  numerous  authorities  were  cited  in 
support  of  the  proposition  there  announced  and  which  need 
not  be  repeated  here. 

As  to  the  last  point  urged,  that  the  judgment  and  order 
are  clearly  against  the  manifest  weight  of  the  evidence,  as 
the  case  must  be  reversed  for  other  reasons  it  is  not  neces- 
sary to  discuss  that  point  at  this  time. 
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We  think  that  the  Public  Utilities  Commission  adopted 
the  wrong  rule  as  to  the  burden  of  proof,  and  that,  the 
appellants  having  filed  a  schedule  of  rates  which  was  lower 
than  the  maximum  rates  fixed  by  the  order  of  the  Rail- 
road and  Warehouse  Commission  in  1906,  such  schedule  of 
rates  filed  by  thp  appellants  must  be  considered  prima  facie 
reasonable  and  that  the  burden  of  proof  would  be  on  the 
contestants  to  show  that  such  rates  are  unreasonable,  and 
the  hearing  should  have  proceeded  on  such  theory,  and  when 
the  cause  is  remanded  it  will  be  the  duty  of  the  Public 
Utilities  Commission  to  consider  all  the  evidence  of  the  par- 
ties offered  on  that  subject.  There  can  be  no  question,  from 
the  evidence,  that  there  has  been  a  great  change  in  condi- 
tions and  a  great  increase  in  the  expenses  and  cost  of  oper- 
ation of  the  appellant  railroads  since  1906.  As  to  whether 
the  business  of  appellants  and  their  earnings  have  increased 
in  proportion  or  whether  conditions  are  such  in  this  State 
that  they  are  still  making  a  fair  return  on  the  investment 
is  not  so  clear.  The  railroads  are  entitled  to  fair  treatment 
and  to  charge  such  rates  as  will  enable  them  to  make  a 
fair  return  on  the  capital  invested  in  those  enterprises,  and 
the  shippers  and  patrons  of  the  railroads  are  entitled  to 
protection  from  extortionate  charges  and  to  have  their 
products  carried  at  reasonable  rates.  Primarily,  as  a  prac- 
tical matter  of  business,  the  farmers,  the  shippers  and  the 
business  interests  of  the  country  want  service.  They  want 
cars  for  their  products  and  merchandise,  and  want  the  rail- 
roads kept  in  such  a  condition  and  with  sufficient  equip- 
ment to  handle  the  business  of  the  country  under  conditions 
which,  as  shown  by  the  evidence  before  the  commission,  and 
which  we  know  as  a  matter  of  common  observation,  have 
changed  since  the  maximum  rates  were  fixed  by  the  Rail- 
road and  Warehouse  Commission  in  1906.  It  would  be  a 
short-sighted  policy  and  result  in  enormous  losses  to  the 
farmers  and  shippers  of  grain,  as  well  as  to  dealers  in  all 
other  commodities,  if  the  railroads  were  not  able,  on  account 
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of  inadequate  receipts,  to  provide  the  cars  and  other  better- 
ments necessary  to  take  care  of  the  business  offered  them. 
On  the  other  hand,  the  railroad  companies  will  simply  be 
standing  in  their  own  light  by  charging  rates  which  are  un- 
justifiable. The  country  depends  in  a  great  measure  upon 
the  railroads  and  the  railroads  depend  for  their  business  up- 
on the  country.  We  express  no  opinion  at  this  time  as  to 
whether  the  increase  in  rates  was  justifiable  or  not.  The 
Public  Utilities  Commission  held  that  the  burden  of  proof 
was  on  the  carriers  to  show  that  such  rates  were  reasonable, 
and  but  for  that  holding  the  matter  would  have  been  more 
fully  gone  into.  The  different  conflicting  interests  repre- 
sented in  this  suit,  and  the  Public  Utilities  Commission, 
have  devoted  a  great  deal  of  time  and  labor  that  will  go  far 
towards  a  proper  adjustment  of  the  matters  in  controversy. 
We  think  the  proper  practice  in  the  present  proceeding 
would  be  to  treat  the  petition  filed  by  the  protestants  as  a 
protest  against  the  rates  filed  by  appellants, — for  this,  in 
effect,  is  what  it  really  is, — ^and  for  the  Public  Utilities  Com- 
mission to  hear  further  evidence,  in  which  the  physical  valu- 
ation of  the  properties  of  appellants  can  be  shown  and  any 
further  matters  desired  by  both  parties  bearing  on  the  ques- 
tion, and  by  so  doing  the  matter  can  be  more  promptly  and 
effectually  settled  to  the  satisfaction  of  all  concerned.  The 
proposed  rates  are  not  to  go  into  effect  or  any  change  made 
in  the  rates  now  actually  being  charged  until  the  final  order 
of  the  commission  is  made. 

The  judgment  of  the  circuit  court  of  Sangamon  county 
will  be  reversed  and  the  cause  will  be  remanded  to  that 
court,  with  directions  to  set  aside  the  order  of  the  commis- 
sion and  direct  the  commission  to  further  proceed  with  this 
case  in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 
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(No.  1 1 277. — Reversed  and  remanded.) 

The  Casparis  Stone  Company,  Plaintiff  in  Error,  vs. 

The  Industriai,  Board  of  Illinois  et  al.  Defendants 

in  Error. 

Opinion  filed  April  ip,  ipiy, 

1.  Constitutional  law — what  is  a  legitimate  classification  for 
the  purposes  of  legislation.  In  the  exercise  of  its  power  to  make 
classifications  for  the  purpose  of  enacting  laws  over  matters  within 
its  jurisdiction  the  legislature  is  permitted  a  wide  range  of  discre- 
tion, and  if  the  classification  is  not  wholly  unreasonable  and  arbi- 
trary and  the  statute  is  uniform  in  its  operation  on  all  the  members 
of  the  class  to  which  it  is  made  applicable  there  is  no  violation  of 
the  constitutional  guaranty  of  equal  protection  of  law. 

2.  Workmen's  compensation — Workmen's  Compensation  act 
is  not  based  on  an  unreasonable  classification.  The  classification 
provided  for  in  the  Workmen's  Compensation  act  bears  a  reason- 
able relation  to  the  objects  sought  to  be  accomplished  and  is  uni- 
form as  to  all  members  of  the  class  to  which  it  is  made  applicable, 
and  the  law  is  not  unconstitutional  because  of  such  classification. 

3.  Same — what  is  not  proof  that  written  claim  for  compensation 
was  made  zvithin  six  months  after  payments  have  ceased.  A  date 
written  on  the  blank  statement  of  claim  supplied  by  the  Industrial 
Board,  in  answer  to  the  question  when  notice  of  the  accident  was 
served  on  the  employer,  is  no  proof  that  a  written  claim  for  com- 
pensation was  made  within  six  months  after  payments  ceased,  as 
required  by  section  24  of  the  Workmen's  Compensation  act. 

4.  Same — when  provision  for  a  written  claim  for  compensation 
does  not  apply.  The  provision  of  section  24  of  the  Workmen's 
Compensation  act  requiring  a  written  claim  for  compensation  to 
be  made  within  six  months  after  payments  have  ceased,  applies 
only  where  there  is  a  continuance  of  the  disability  beyond  the 
time  for  which  compensation  was  awarded,  and  does  not  apply  to 
paragraph  (h)  of  section  19,  concerning  the  recurrence,  increase 
or  decrease  of  the  disability. 

5.  Same — fact  as  to  recurrence  of  disability  is  only  additional 
testimony  admissible  on  review  under  paragraph  (h)  of  section  ip 
of  Workmen's  Compensation  act.  On  the  hearing  on  the  petition 
for  review  under  paragraph  (A)  of  section  19  of  the  Workmen's 
Compensation  act  an  agreed  statement  of  facts  or  authenticated 
report  of  the  evidence  on  the  original  hearing  must  be  introduced, 
and  the  only  additional  evidence  which  may  be  offered  is  upon  the 
question  whether  the  disability  has  recurred,  increased,  diminished 
or  ended  since  the  time  of  the  making  of  the  award. 


Digitized  by 


Google 


78        Casparis  Stone  Co.  v.  Indus.  Board.        [278  DL 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion 
county;  the  Hon.  John  H.  Marshauu,  Judge,  presiding. 

H.  M.  Steely,  H.  M.  Steely,  Jr.,  and  R.  J.  Lavery, 
for  plaintiff  in  error. 

A.  B.  Dennis,  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  Casparis  Stone  Company  owns  and  operates  a  lime- 
stone quarry  about  two  miles  south  of  Fairmount,  in  Ver- 
milion county.  In  June,  1914,  Ira  Goodwin  was  employed 
in  said  quarry,  and  it  is  alleged  that  on  June  30  he  was  in- 
jured in  the  course  of  such  employment.  After  the  injury 
he  was  taken  to  his  home  and  placed  in  the  care  of  his  fam- 
ily physician,  Dr.  W.  H.  Goodwin,  not  a  relative.  The  Cas- 
paris Stone  Company  paid  Goodwin  $5.45,  or  one-half 
his  usual  weekly  wages,  from  June  30,  1914,  to  March  8, 
191 5,  when  it  refused  to  make  any  more  payments.  On 
October  13,  191 5,  Goodwin  filed  with  the  State  Industrial 
Board  an  application  for  adjustment  of  his  claim.  A  hear- 
ing was  had  on  this  application  November  4,  191 5,  both 
parties  being  represented,  before  J.  E.  Tanner,  as  arbitrator, 
and  his  award  was  filed  with  the  Industrial  Board  on  No- 
vember 9  and  notice  thereof  mailed  on  November  10,  191 5, 
awarding  said  Goodwin  two  dollars  per  week  for  thirty-two 
weeks  from  March  5,  191 5.  Goodwin  thereafter,  on  No- 
vember 27,  1915,  filed  with  the  Industrial  Board  a  petition 
for  review,  but,  apparently  because  this  petition  was  filed 
more  than  fifteen  days  after  the  decision  of  the  arbitrator, 
it  was  considered  too  late  and  nothing  further  was  ever 
done  under  said  petition.  On  January  19,  191 6,  Goodwin, 
through  his  attorney,  filed  with  the  Industrial  Board  a  pe- 
tition for  review  on  the  ground  that  his  injuries  had  in- 
creased, and  asked  that  a  hearing  be  had  and  his  payments 
increased.  Under  this  petition  the  Industrial  Board  set  the 
petition  for  hearing  on  July  7,  19 16,  and  on  August  31  fol- 
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lowing,  the  board  found  that  there  was  a  recurrence  of 
the  injury  and  increase  of  disability,  and  entered  a  decision 
ordering  that  the  Casparis  Stone  Company  pay  to  Good- 
win $5.45  per  week  for  thirty-five  weeks  from  October  15, 
1915,  and  thereafter  a  pension  during  life,  in  instalFments 
of  $15.11  per  month.  Thereafter  a  certified  copy  of  the 
proceedings  of  the  Industrial  Board  was  filed  in  the  circuit 
court  of  Vermilion  county  and  a  writ  of  error  sued  out  to 
review  the  proceedings  of  said  board.  On  October  27  judg- 
ment was  entered  in  the  circuit  court  affirming  the  award 
of  the  Industrial  Board.  Thereafter  the  circuit  court  duly 
certified,  under  the  statute,  that  this  was  a  case  proper  to 
.  be  reviewed  by  the  Supreme  Court,  and  the  case  has  been 
brought  here  by  writ  of  error. 

The  evidence  shows  that  the  Casparis  Stone  Company, 
in  operating  said  quarry,  removed  the  earth  covering  the 
stone  by  steam  shovels.  A  track  was  then  laid  on  the  ledge 
of  stone  uncovered,  and  on  this  track  small  locomotives  and 
cars  were  run  and  gasoline-operated  drilling  machines  on 
trucks  were  hauled.  Holes  were  drilled  into  the  stone  and 
filled  with  explosives.  The  blasts  loosened  and  broke  up 
the  stone,  which  was  afterward  loaded  and  hauled  out.  On 
June  30,  1914,  Ira  Goodwin  was  operating  one  of  these 
drills.  When  it  became  necessary  to  move  it  along  to  drill 
other  holes,  boards  were  laid  for  the  truck  on  which  the  drill 
was  mounted,  to  run  upon.  The  drill-truck  was  hitched  to 
one  of  the  engines  by  a  tow-line,  and  Goodwin,  who  was 
in  charge  of  the  drill,  got  on  one  side  of  the  tongue  of  the 
truck  and  another  employee  on  the  other  side,  to  guide  it. 
When  the  engine  was  started  a  wheel  of  the  drill-truck 
dropped  off  the  end  of  the  ties,  the  tongue  of  the  truck 
swung  around  and  Goodwin  was  thrown  backward,  his  back 
striking  the  rail  or  tie  and  his  head  and  neck  going  over  it. 
Dr.  Goodwin,  who  was  called  to  examine  the  injured  man 
after  he  was  taken  home,  testified  that  he  could  not  find  any 
abrasions,  bruises,  contusions  or  the  slightest  sign  of  an  in- 


Digitized  by 


Google 


80        Casparis  Stone  Co.  v.  Indus.  Board.        [278  IIL 

jury  anywhere;  that  he  examined  him  afterward  and  never 
found  any.  The  injured  man  claimed  at  that  time  that  he 
had  a  tender  place  about  the  fourth  or  fifth  lumbar  ver- 
tebra. Some  of  the  physicians,  in  making  certain  tests  to 
discover  such  injury,  could  not  find  that  he  had  been  in- 
jured. He  was  in  bed  part  of  the  time  for  three  or  four 
days,  and  thereafter  was  around  on  the  streets  of  the  town 
and  visited  the  doctor's  office.  The  doctor  decided  August 
30  that  he  was  able  to  take  up  some  light  work. 

Counsel  for  plaintiff  in  error  argue  numerous  points  as 
to  whether  the  judgment  of  the  circuit  court  should  be  re- 
versed. They  insist  that  the  law  is  unconstitutional.  The 
act,  generally,  has  been  held  constitutional  by  this  court  in 
several  cases.  (Deibeikis  v.  Link-Belt  Co.  261  111.  454; 
Crooks  V.  Tazewell  Coal  Co.  263  id.  343 ;  Victor  Chemical 
Works  V.  Industrial  Board,  274  id.  11;  Dietz  v.  Big  Muddy 
Coal  Co.  263  id.  480;  Chicago  Railways  Co.  v.  Industrial 
Board,  276  id.  112.)  We  see  no  reason  to  change  the  con- 
clusion reached  in  those  cases  that  the  law  is  constitutional. 

The  right  of  the  legislature,  under  this  act,  to  require 
an  employer  guilty  of  no  negligence  to  pay  an  injured  em- 
ployee compensation  is  insisted  to  be  unconstitutional.  That 
question  was  fully  discussed  in  the  decisions  already  cited, 
and  we  see  no  reason  to  re-state  our  views  on  this  question 
as  there  decided. 

Counsel  further  argue  that  the  law  is  unconstitutional 
because  it  discriminates  between  persons  conducting  the 
same  kind  of  business  or  doing  the  same  kind  of  work  in 
different  places;  that  the  basis  of  the  classification  under 
the  law  is  unreasonable ;  that  the  employers  and  their  em- 
ployees are  placed  in  a  different  classification  from  other 
classes  of  employees  and  workmen  without  any  justifica- 
tion; that  this  is  a  denial  of  the  equal  protection  of  the 
law  as  required  by  the  Federal  and  State  constitutions.  Un- 
der the  doctrine  of  equal  protection  of  the  laws  class  legis- 
lation is  prohibited  by  the  Federal  constitution,  but  there  is 
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no  prohibition  against  a  reasonable  classification  of  persons 
and  things  for  the  purpose  of  legislation.  (Gulf,  Colorado 
and  Santa  Fe  Railway  Co.  v.  Bllis,  165  U.  S.  150.)  Such 
classification,  however,  must  not  be  capricious  or  arbitrary 
but  must  be  reasonable  and  natural  and  based  upon  some 
principle  of  public  policy;  but  if  the  classification  is  not 
wholly  unreasonable  and  arbitrary  and  the  statute  is  uni- 
form in  its  operation  on  all  the  members  of  the  class  to 
which  it  is  made  applicable,  no  one  is  denied  the  equal  pro- 
tection of  the  laws  guaranteed  by  the  Federal  constitution. 
{American  Sugar  Refinery  Co.  v.  Louisiana,  179  U.  S.  89; 
6  R.  C.  L.  374,  378,  379.)  In  the  exercise  of  its  power  to 
make  classifications  for  the  purpose  of  enacting  laws  over 
matters  within  its  jurisdiction  the  State  is  permitted  a  wide 
range  of  discretion.  The  question  of  classification  is  pri- 
marily for  the  State  legislature  and  only  becomes  a  judicial 
question  when  the  legislative  action  is  clearly  unreasonable. 
{Magoun  v.  Illinois  Trust  and  Savings  Bank,  170  U.  S. 
283.)  The  provisions  of  the  constitution  with  reference  to 
due  process  of  law  and  equal  protection  of  the  law  merely 
require  that  all  persons  subjected  to  such  legislation  shall  be 
treated  alike  under  like  circumstances  and  conditions.  {Cen- 
tral Lumber  Co.  v.  South  Dakota,  226  U.  S.  157.)  The 
reasoning  of  these  decisions  as  to  classifications  under  the 
various  State  laws  has  been  repeatedly  approved  by  this 
court.  {City  of  Chicago  v.  Schmidinger,  243  111.  167 ;  City 
of  Chicago  v.  Bowman  Dairy  Co.  234  id.  294;  Ritchie  & 
Co.  V.  Wayman,  244  id.  509 ;  People  v.  Henning  Co.  260 
id.  554.)  We  think  the  classifipation  provided  for  in  this 
law  bears  a  reasonable  relation  to  the  objects  sought  to  be 
accomplished  and  is  uniform  as  to  all  members  of  the  class 
to  which  it  is  made  applicable,  and  that  the  law  is  not  un- 
constitutional because  of  such  classification. 

Counsel  for  plaintiff  in  error  further  urgently  insist  that 

the  Industrial  Board  was  without  jurisdiction  to  hear  the 

petition  for  review  as  no  written  claim  for  compensation  was 
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served  upon  said  company  within  six  months  after  March 
8,  191 5,  when  said  company  refused  to  make  further  weekly 
payments.  Section  24  of  the  Workmen's  Compensation  act 
is  the  one  dealing  with  notice,  and  the  entire  section  must  be 
read  in  connection  with  other  provisions  of  the  statute  in 
order  to  reach  a  fair  conclusion  on  the  question  here  in- 
volved. That  section  reads :  "No  proceedings  for  compen- 
sation under  this  act  shall  be  maintained  unless  notice  of  the 
accident  has  been  given  the  employer  as  soon  as  practicable, 
but  not  later  than  thirty  days  after  the  accident.  In  cases 
of  mental  incapacity  of  the  employee,  notice  must  be  given 
within  six  months  after  such  accident.  No  defect  or  inac- 
curacy of  such  notice  shall  be  a  bar  to  the  maintenance  of 
proceedings  by  arbitration  or  otherwise  by  the  employee,  un- 
less the  employer  proves  that  he  is  unduly  prejudiced  in  such 
proceedings  by  such  defect  or  inaccuracy.  Notice  of  the 
accident  shall  in  substance  apprise  the  employer  of  the  claim 
of  compensation  made  and  shall  state  the  name  and  address 
of  the  employee  injured,  the  approximate  date  and  place  of 
the  accident,  if  known,  and  in  simple  language  the  cause 
thereof ;  which  notice  may  be  served  personally  or  by  reg- 
istered mail,  addressed  to  the  employer  at  his  last  known 
residence  or  place  of  business :  Provided,  that  the  failure  on 
the  part  of  any  person  entitled  to  such  compensation  to  give 
such  notice  shall  not  relieve  the  employer  from  his  liability 
for  such  compensation,  when  the  facts  and  circumstances 
of  such  accident  are  known  to  such  employer,  his  agent  or 
vice-principal  in  the  enterprise.  No  proceedings  for  com- 
pensation under  this  act  shall  be  maintained  unless  claim  for 
compensation  has  been  made  within  six  months  after  the  ac-: 
cident,  or  in  the  event  that  payments  have  been  made  under 
the  provisions  of  this  act,  unless  written  claim  for  compen- 
sation has  been  made,  within  six  months  after  such  pay- 
ments have  ceased."     (Kurd's  Stat.  1916,  p.  1286.) 

Counsel  for  defendants  in  error  insists  that  a  written 
claim  was  made  June  25,  191 5,  basing  this  upon  the  state- 
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ment  of  claim  filed  by  Goodwin  before  the  Industrial  Board 
on  October  13,  191 5.  This  petition  was  on  a  blank  form 
furnished  by  the  board,  giving  certain  printed  questions  to 
be  answered  by  the  applicant.  Question  16  on  said  blank 
reads,  "Date  of  service  on  the  employer  of  notice  of  acci- 
dent," and  the  answer  was  filled  in  by  the  applicant,  "June 
25,  191 5."  Printed  question  17  reads,  "If  notice  was  not 
served  within  thirty  days,  reason  for  omission  to  serve 
same."  The  answer  to  this  as  filled  in  reads,  "Because  com- 
pensation was  paid  to  March  8,  191 5,  and  it  was  supposed 
no  notice  was  needed."  We  do  not  think  that  this  could 
be  held  to  be  proof  that  written  claim,  under  the  statute, 
was  served  on  the  employer  within  six  months  after  the 
payments  to  said  employee  ceased.  "It  is  important  that 
there  should  be  a  reasonable  enforcement  of  the  provisions 
for  notice,  because  laxity  in  this  respect  opens  the  door  to 
fraudulent  claims."  ( i  Bradbury's  Workmen's  Compensa- 
tion, 766.)  It  is  clear  from  reading  the  entire  section  24 
that  the  legislature  was  trying  to  provide  such  notice  as  to 
prevent  employers  being  held  liable  for  fraudulent  claims 
without  opportunity  of  investigating  them  before  such  a 
lapse  of  time  that  the  fraud  could  not  be  discovered  but  that 
any  inaccuracy  or  technical  defect  in  the  form  of  the  notice 
would  not  be  a  bar;  that  thei  failure  on  the  part  of  any 
person  entitled  to  such  compensation  to  give  notice  would 
not  relieve  the  employer  of  his  liability  when  the  facts  and 
circumstances  of  the  accident  are  known  to  him  or  his  vice- 
principal  or  any  agent  in  charge  of  and  acting  for  him  in 
the  enterprise.  This  proceeding  plainly  comes  under  para- 
graph (h)  of  section  19  instead  of  under  said  section  24. 
Of  course,  these  sections  must  be  construed  together,  but 
this  court  has  already  held  that  paragraph  (A)  of  section  19 
and  section  24  apply  to  different  classes  of  cases;  that 
section  24  of  the  Workmen's  Compensation  act,  requiring 
a  written  claim  for  compensation  to  be  made  within  six 
months  after  payments  have  ceased,  applies  only  where  there 
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is  a  continuance  of  the  disability  beyond  the  time  for  which 
compensation  has  been  agreed  upon  or  awarded,  and  that 
paragraph  (A)  applies  where  the  disability  has  recurred  or 
increased  within  eighteen  months  from  the  time  of  the 
agreement  or  award  or  where  the  disability  has  ceased  with- 
in such  period.  (Arnold  &  Murdoch  Co.  v.  Industrial 
Board,  277  111.  295.)  Under  the  reasoning  in  that  opinion 
the  contention  of  plaintiff  in  error  because  of  the  failure 
to  give  the  notice  insisted  upon  is  without  merit. 

Counsel  for  plaintiff  in  error  further  insist  that  on  the 
application  for  a  review  a  new  cause  of  action  was  stated ; 
that  the  ground  of  recovery  was  not  the  same  as  that  upon 
which  the  original  award  was  made  by  the  Industrial  Board ; 
that  the  original  award  shows  that  recovery  was  had  be- 
cause of  an  injury  to  the  spine  by  a  strain  or  bruise  caused 
by  his  falling  upon  the  rail,  and  the  only  claim  he  made 
during  that  time  for  compensation  was  because  of  this  dis- 
ability, while  the  proof  offered  on  review  showed  that  on 
November  21,  19 15,  Goodwin  had  a  stroke  which  partially 
paralyzed  one  side ;  that  the  weight  of  the  testimony  shows 
that  this  paralysis  was  not  caused  by  the  injury  but  by  a 
chronic  venereal  trouble, — syphilis, — ^and  up  to  the  time  of 
the  petition  for  review  there  had  never  been  the  slightest  in- 
timation that  there  was  any  injury  to  the  head  caused  by 
this  accident ;  that  of  six  doctors  who  testified  on  the  hear- 
ing five  testified  positively  that  the  cerebral  hemorrhage  and 
the  partial  paralysis  were  caused  by  the  hardening  of  the 
arteries,  which  condition  of  the  arteries  was  doubtless  due 
to  the  chronic  venereal  disease.  One  doctor  testified  that 
the  partial  paralysis  might  have  come  from  the  injury.  On 
the  hearing  on  the  petition  for  review  counsel  for  plain- 
tiff in  error  objected  to  taking  testimony  as  if  the  matter 
were  one  of  original  hearing.  This  objection  was  overruled. 
This  was  error.  This  court  held  in  Bloomington,  Decatur 
and  Champaign  Railroad  Co.  v.  Industrial  Board,  276  111. 
120,  that  a  review  of  the  award  of  the  committee  of  ar- 
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bitration,  based  on  the  ground  that  disability  has  recurred 
or  increased,  cannot  properly  be  had  unless  the  Industrial 
Board  has  before  it  an  agreed  statement  of  the  facts  proved 
on  the  original  hearing  or  an  authenticated  report  of  the 
evidence,  and  that  it  devolves  upon  the  petitioner  to  intro- 
duce such  statement  or  report  in  evidence,  saying  (p.  123)  : 
"We  are  of  the  opinion,  however,  that  it  was  necessary  to 
a  review  of  the  previous  award  for  the  Industrial  Board  to 
have  before  it  an  agreed  statement  of  the  facts  proven  or  an 
authenticated  report  of  the  testimony  taken  at  the  hearing 
before  the  committee  of  arbitration.  Said  paragraph  (/>) 
of  section  19  provides  that  this  award  may  be  reviewed  by 
the  Industrial  Board  under  the  circumstances  therein  speci- 
fied. Upon  such  review  the  only  additional  evidence  which 
may  be  offered  is  upon  the  question  whether  the  disability 
has  recurred,  increased,  diminished  or  ended  since  the  time 
of  the  making  of  the  award.  The  award  constitutes  a  final 
adjudication  upon  all  matters  in  dispute  up  to  the  time  of 
the  hearing  at  which  the  award  is  made.  Upon  a  review 
under  said  paragraph  (h)  the  parties  are  bound  by  the  proof 
made  as  to  the  injuries  received  and  the  disability  which 
ensued  on  the  hearing  which  resulted  in  making  the  award. 
It  would  not  be  proper  upon  such  review  to  again  go  into 
the  facts  as  to  the  injury  and  the  disability  which  ensued, 
as  those  matters  have  been  finally  adjudicated."  Under  the 
reasoning  of  that  opinion  and  the  facts  there  before  the 
court  that  decision  is  especially  applicable  to  the  facts  on 
this  hearing.  There  can  be  no  question  that  the  Industrial 
Board  erred  in  permitting  evidence  to  be  introduced  as  if 
this  were  an  original  hearing,  and  not  simply  evidence  to 
show  whether  or  not  the  disability  had  recurred  or  in- 
creased, as  was  claimed  by  the  petitioner.  On  the  hearing 
in  this  case,  as  in  the  case  just  referred  to,  the  employee 
was  permitted  to  prove  his  condition  from  the  time  of  the 
injury  until  the  hearing.    He  should  only  have  been  permit- 
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ted  to  show  the  changes  in  his  condition  since  the  former 
hearing,  on  which  was  based  the  award  of  the  arbitrators. 

As  the  judgment  of  the  circuit  court  must  be  reversed 
for  the  above  error  it  is  unnecessary  to  consider  the  other 
reasons  urged  by  plaintiff  in  error  for  a  reversal  of  the 
judgment,  to  the  effect  that  the  injury  did  not  arise  out  of 
and  in  the  course  of  the  employment,  or  that  the  cause  of 
the  injury  was  the  disease  and  not  the  accident,  or  that  a 
valid  release  had  been  given  by  Goodwin. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  remanded,  with  directions  to  that  court  to  set 
aside  the  award  of  the  Industrial  Board. 

Reversed  and  remanded,  zvith  directions. 


(No.  11236. — Reversed  and  remanded.) 
The  City  of  Chicago,  Appellee,  vs.  The  Chicago  and 
Northwestern  Railway  Company,  Appellant. 

Opinion  Hied  April  ip,  1^17. 

1.  Special  assessments — as  a  general  rule  paving  of  a  street 
is  of  no  benefit  to  a  railroad  right  of  way.  While  there  may  be 
conditions  under  which  a  railroad  right  of  way  is  benefited  and  can 
be  assessed  for  a  local  improvement,  as  a  general  rule  such  a  local 
improvement  as  the  paving  of  a  street  is  of  no  benefit  to  it. 

2.  Same — benefits  to  railroad  right  of  way  are  restricted  to  the 
special  use  to  which  the  property  is  put.  Where  land  is  restricted 
to  a  special  use,  such  as  a  railroad  right  of  way,  the  measure  of 
benefits  which  it  may  receive  from  a  local  improvement  is  the  in- 
creased value  of  the  property  for  such  special  use,  and  the  test  is 
whether  the  right  of  way  will  be  benefited  in  its  market  value  for 
the  use  to  which  it  is  being  put  and  not  for  its  probable  future  use. 

3.  Same — increased  profits  because  of  accessibility  to  a  station 
cannot  be  considered  in  assessing  benefits  to  the  right  of  way.  In- 
creased profits  or  revenue  of  the  railroad  company  on  account  of 
the  accessibility  to  its  station  cannot  be  considered  in  assessing 
benefits  to  the  right  of  way  from  the  paving  of  a  street,  nor  Js  it 
proper  to  consider  benefits  received  by  the  public  at  large. 
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Appeal  from  the  County  Court  of  Cook  county;  tlie 
Hon.  John  H.  Wiluams,  Judge,  presiding. 

Charles  A.  Vilas,  and  Irving  Herriott,  (Edward 
M.  Smart,  of  counsel,)  for  appellant. 

Harry  F.  Atwood,  Otto  W.  Ulrich,  and  Albert  L. 
Green,  (Samuel  A.  Ettelson,  Corporation  Counsel,  of 
counsel,)  for  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  overruling  the  legal  objections  of  appel- 
lant and  objections  to  benefits,  and  confirming  an  assess- 
ment, with  certain  modifications,  against  its  right  of  way 
and  adjacent  property  for  a  local  improvement,  being  the 
paving  of  Ravenswood  avenue,  in  the  city  of  Chicago,  with 
a  vitrified  brick  pavement  extending  from  Balmoral  ave- 
nue on  the  south  to  the  entrance  to  Rosehill  cemetery  on 
the  north. 

Appellant's  right  of  way  adjoins  and  is  parallel  to  Ra- 
venswood avenue  on  the  west  side  thereof  for  the  whole 
distance  of  the  proposed  improvement,  being  about  2500 
lineal  feet  of  pavement,  and  is  the  main  line  of  the  Chicago 
and  Milwaukee  division.  The  railroad  tracks  are  elevated 
and  the  base  of  the  embankment  on  which  the  tracks  are 
laid  occupies  13^^  feet  of  the  westerly  side  of  Ravenswood 
avenue.  The  amount  assessed  against  the  company's  prop- 
erty was  twenty-five  per  cent  of  the  estimated  total  cost  of 
the  improvement  and  was  in  a  lump  sum  of  $5250.  At  the 
south  terminus  of  the  proposed  improvement  Ravenswood 
avenue  is  intersected  by  Balmoral  avenue,  a  paved  street, 
which  passes  under  the  tracks  of  appellant  by  a  subway. 
North  of  Balmoral  avenue  about  1250  feet  is  Bryn  Mawr 
avenue,  also  paved,  which  also  passes  under  the  tracks  of  ap- 
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pellant  from  east  to  west  by  a  subway.  Between  Balmoral 
and  Bryn  Mawr  avenues  the  property  of  appellant  is  218 
feet  wide,  the  east  68  feet  being  its  main  line  right  of  way 
and  the  west  150  feet  being  used  for  a  teaming  yard  and 
for  unloading  freight  shipped  in  car-load  lots,  but  there  is 
no  access  to  the  teaming  yard  from  Ravenswood  avenue 
except  by  Balmoral  and  Bryn  Mawr  avenues.  The  right 
of  way  from  Balmoral  avenue  to  a  point  3000  feet  north 
thereof  and  the  ground  occupied  by  the  team  yard  above 
described  is  the  property  assessed  in  this  proceeding.  West 
of  this  teaming  yard  are  a  number  of  private  industries 
connected  •  with  the  main  line  of  the  railroad  by  switch 
tracks.  North  of  Bryn  Mawr  avenue  is  Rosehill  ceme- 
tery, lying  immediately  west  of  the  right  of  way  of  appel- 
lant, which  right  of  way  from  Bryn  Mawr  avenue  north 
is  70  feet  wide.  About  1250  feet  north  of  Bryn  Mawr 
avenue  is  the  cemetery  entrance,  reached  by  passing  under 
the  tracks  of  appellant.  The  right  of  way  is  separated  from 
Ravenswood  avenue  by  a  fence,  with  no  gates  or  breaks 
in  it  except  at  the  intersections  of  the  Balmoral  and  Bryn 
Mawr  avenue  subways.  Immediately  north  of  the  ceme- 
tery entrance  is  the  Rosehill  station  of  the  railway  company, 
which  occupies  a  portion  of  Ravenswood  avenue  under  a 
track  elevation  ordinance  but  does  not  abut  upon  the  im- 
provement, which  only  extends  to  the  south  line  of  the 
cemetery  entrance.  On  the  east  side  of  Ravenswood  ave- 
nue are  residences,  apartments,  greenhouses  and  business 
properties,  and  a  large  number  of  the  lots  are  vacant. 
Street  railway  tracks  occupy  the  westerly  portion  of  the 
avenue.  The  elevated  portion  of  the  right  of  way,  which 
immediately  adjoins  Ravenswood  avenue  on  the  west,  as 
stated,  is  from  15  to  18  feet  above  the  grade  of  Ravens- 
wood avenue  and  is  occupied  by  three  main  line  tracks.  In 
the  neighborhood  of  one  hundred  trains  pass  over  these 
tracks  daily  between  Chicago  and  Milwaukee,  including  the 
trains  used  in  suburban  service.    The  only  freight  service 
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at  the  station  is  the  local  freight  taking  care  of  the  busi- 
ness south  of  Evanston.  About  twenty-five  commuters  take 
the  suburban  trains  of  appellant  at  the  depot  in  the  morn- 
ing and  return  at  night.  Very  little  baggage  or  express  is 
received  at  the  station  or  sent  therefrom  and  there  is  very 
little  hauling  to  the  station.  The  principal  business  street 
through  this  section  of  the  city  is  North  Clark  street,  which 
runs  north  and  south  nearly  parallel  to  Ravenswood  avenue 
and  three  blocks,  or  about  a  quarter  of  a  mile,  east  thereof. 

The  legal  objections  are  to  the  effect  that  the  railroad 
property,  both  the  team  yard  property  and  the  elevated 
right  of  way,  would  not  be  benefited  at  all  by  the  pro- 
posed improvement.  The  court  overruled  the  legal  objec- 
tions and  heard  the  evidence  of  the  respective  parties  on 
objections  to  benefits  without  a  jury,  and  at  the  conclusion 
of  the  hearing  reduced  the  assessment  against  the  appellant 
from  $5250  to  $3750,  and  with  that  reduction  confirmed 
the  assessment  roll.  By  the  assignments  of  error  it  is  now 
claimed  that  the  court  should  have  sustained  the  legal  ob- 
jections and  reduced  the  railroad  company's  assessment  to 
zero;  also  that  th^  court  erred  in  admitting  certain  testi- 
mony on  behalf  of  appellee  and  in  refusing  to  hold  cer- 
tain propositions  of  law  and  make  certain  findings  of  facts 
offered. 

Several  witnesses  testified  on  behalf  of  appellant  that 
the  property  of  appellant  which  was  assessed  for  this  im- 
provement would  not  be  benefited  at  all  for  railroad  pur- 
poses, that  the  value  of  the  property  assessed  would  not  be 
enhanced  thereby,  and  that  the  right  of  way  was  not  in  need 
of  drainage.  Several  witnesses  testified  on  behalf  of  ap- 
pellee that  in  their  opinion  the  property  of  appellant  would 
be  benefited  and  enhanced  in  value,  but  it  is  apparent  from 
their  evidence  that  they  based  their  opinions  upon  elements 
whach  it  was  improper  to  take  into  consideration.  It  seems 
clear  that  the  portion  of  appellant's  property,  being  its  ele- 
vated right  of  way  and  particularly  that  portion  from  Bryn 
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Mawr  avenue  north,  will  receive  no  benefit  whatever  and 
will  not  be  more  valuable  for  railroad  purposes  by  reason 
of  this  improvement.  The  tracks  are  from  15  to  i8  feet 
above  the  level  of  the  street  and  the  embankment  is  fenced 
off  from  the  street  by  a  wire  fence,  and  there  is  no  access 
from  the  right  of  way  to  the  street  at  any  point.  The  situ- 
ation is  somewhat  similar  to  that  in  City  of  Kankakee  v. 
Illinois  Central  Railroad  Co.  263  111.  589,  the  difference 
being,  in  that  case  the  railroad  where  the  right  of  way  was 
assessed  ran  through  a  cut  and  in  the  case  at  bar  the  track 
is  elevated.  In  that  case  we  held  that  the  portion  of  a  rail- 
road right  of  way  in  a  deep  cut  and  occupied  only  by  rail- 
road tracks  cannot  be  benefited  by  the  paving  of  a  street 
paralleling  the  right  of  way. 

While  there  may  be  conditions  under  which  a  railroad 
right  of  way  is  benefited  and  can  be  assessed  for  a  local 
improvement,  as  a  general  rule  such  a  local  improvement  as 
a  pavement  is  of  no  benefit  to  a  right  of  way.  (Village 
of  River  Forest  v.  CfUcago  and  Northzvestern  Raiht*ay  Co. 
197  111.  344;  City  of  Highwood  v.  Chicago  and  Northwest- 
ern Raihvay  Co.  276  id.  98.)  If  benefited  at  all,  the  evi- 
dence must  show,  that  it  is  benefited  for  the  special  use  to 
which  the  property  is  devoted.  Where  land  is  restricted  to 
a  special  use,  such  as  railroad  right  of  way,  the  measure 
of  benefits  which  it  may  receive  from  a  local  improvement 
is  the  increased  value  of  the  property  for  such  special  use. 
(  Village  of  River  Forest  v.  Chicago  and  Northwestern  Rail- 
way  Co.  supra;  City  of  Kankakee  v.  Illinois  Central  Rail- 
road Co.  257  111.  298 ;  City  of  Lincoln  v.  Clticago  and  Alton 
Railroad  Co.  262  id.  11.)  The  test  is  whether  the  right  of 
way  of  the  railroad  property  will  be  benefited  in  its  market 
value  for  the  use  to  which  it  is  being  put  and  not  its  prob- 
able future  use.  It  cannot  be  taxed  upon  the  benefits  thus 
received.  (City  of  Kankakee  v.  Illinois  Central  Railroad 
Co.  263  111.  589 ;  Illinois  Central  Railroad  Co.  v.  City  of 
ClUcago,  169  id.  329;  City  of  Lincoln  v.  Chicago  and  AU 
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ton  Railroad  Co.  supra.)  Increased  profits  or  increase  of 
revenue  of  the  railroad  company  on  account  of  the  acces- 
sibility to  its  station  cannot  be  taken  into  consideration  in 
assessing  benefits  to  its  right  of  way  property.  The  bene- 
fits from  such  a  cause  are  based  upon  mere  conjecture,  and 
such  an  element  cannot  be  considered  in  estimating  bene- 
fits for  a  local  improvement.  (Cache  Rwer  Drainage  Dis- 
trict V.  C/ucago  and  Eastern  Illinois  Railroad  Co.  255  111. 
398;  Rich  V.  City  of  Chicago,  152  id.  18;  City  of  High- 
wood  V.  Chicago  and  Nortltwcstem  Railway  Co.  supra.) 
In  City  of  Kankakee  v.  Illinois  Central  Railroad  Co.  263 
111.  589,  it  was  held  that  there  could  be  no  benefit  to  a  strip 
of  right  of  way  on  the  side  of  a  cut  opposite  from  the 
paved  street,  where  no  access  can  be  had  from  such  strip  to 
the  paved  street  except  by  going  around  by  way  of  other 
streets.  In  Village  of  Oak  Park  v.  Swigart,  262  111.  614, 
it  was  held  that  where  a  team-track  of  a  railway  company 
adjoins  a  paved  street  which  connects  with  cross-streets  also 
paved,  the  fact  that  there  are  several  vacant  lots  on  other 
streets,  and  that  it  will  facilitate  the  delivery  of  building 
material  unloaded  on  the  team-track  for  use  in  building 
houses  on  such  lots  if  the  streets  on  which  they  are  located 
are  paved,  does  not  constitute  a  special  benefit  to  the  com- 
pany but  is  one  that  will  be  enjoyed  by  the  public  at  large. 
The  only  possible  benefit  to  appellant  of  which  the  witnesses 
for  appellee  testified,  by  reason  of  the  proposed  improve- 
ment, was  that  teamsters  taking  material  from  the  teaming 
yards  of  appellant,  situated  between  Balmoral  avenue  on 
the  south  and  Bryn  Mawr  avenue  on  the  north,  could  use 
Ravenswood  avenue  in  making  deliveries  along  that  street, 
or  possibly  use  it  to  some  extent  in  going  on  other  streets ; 
but,  as  has  been  pointed  out,  the  only  means  of  access  to 
these  yards  is  from  Balmoral  and  Bryn  Mawr  avenues, 
which  are  paved  streets,  and  any  possible  benefit  that  appel- 
lant might  receive  would  only  be  such  as  is  received  by  the 
public  at  large  by  reason  of  a  paved  street  in  that  vicinity. 
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It  is  not  necessary  to  consider  the  other  errors  assigned. 
Under  the  previous  holdings  of  this  court  construing  the 
statute  under  which  the  assessment  was  made,  the  property 
of  appellant  which  has  been  assessed  in  this  proceeding  has 
not  been  benefited  in  the  use  to  which  it  is  put. 

The  judgment  of  the  county  court  of  Cook  county  will 
be  reversed  and  the  cause  remanded  to  that  court,  with  di- 
rections to  sustain  the  objection  that  said  property  is  not 
benefited  by  said  proposed  improvement. 

Reversed  and  remanded,  ivith  directions. 


(No.  1 1 259. — Reversed  and  remanded.) 

George  B.  Heartt  et  al  Appellants,  vs.  The  Vii^lage  of 

Downers  Grove,  Appellee. 

Opinion  Hied  April  ip,  jpiy. 

1.  Constitutional  law — amended  section  12  of  Motor  Vehicle 
act  is  not  unconstitutional.  Section  12  of  the  Motor  Vehicle  act, 
as  amended  in  191 5,  (Laws  of  191 5,  p.  592,)  providing  that  no 
municipality  shall  require  non-resident  owners  of  motor  vehicles  to 
pay  a  license  fee  for  the  use  thereof  and  limiting  the  fees  to  be 
exacted  from  resident  owners,  is  based  on  a  reasonable  and  valid 
classification  and  is  not  unconstitutional. 

2.  Same — courts  will  not  pass  upon  wisdom  of  an  act  concern- 
ing the  exercise  of  police  power.  The  police  power  is  far-reaching, 
and  the  courts  will  not  pass  upon  the  wisdom  of  an  act  passed  in 
the  exercise  of  that  power  but  they  will  pass  upon  the  question 
whether  such  act  has  a  substantial  relation  to  the  police  power. 

3.  Same — reasonable  classification  based  on  residence  in  munici- 
pality is  not  invalid.  Ordinances  and  statutes  making  different  pro- 
visions for  people  residing  in  municipalities  than  for  those  residing 
outside  are  valid  if  the  classification  is  based  upon  a  reasonable 
distinction,  and  they  will  not  be  held  unconstitutional  because  they 
result  in  some  practical  inequalities. 

4.  Motor  vehicles — an  ordinance  requiring  license  fee  of  non- 
resident owners  of  motor  vehicles  is  invalid.  The  Motor  Vehicle 
act  was  intended  to  bring  the  whole  subject  of  regulating  the  use 
of  motor  vehicles  under  the  control  of  the  State,  and  a  village  or- 
dinance imposing  a  license  fee  on  motor  vehicles  not  used  for  the 
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pleasure  of  the  owner  thereof  is  void  as  to  non-resident  owners  of 
such  vehicles,  as  amended  section  12  of  the  Motor  Vehicle  act  for- 
bids the  imposing  of  municipal  licehse  fees  on  motor  vehicles  of 
non-resident  owners,  whether  the  vehicles  are  used  for  commercial 
purposes  or  otherwise. 

AppEai*  from  the  Circuit  Court  of  DuPage  county ;  the 
Hon.  Mazzini  Slusser,  Judge,  presiding. 

BuNGE  &  Harbour,  for  appellants. 

Aubrey  B.  Snow,  and  William  Karr  Steei^E,  (Leon 
HoRNSTEiN,  of  counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  in  the  circuit  court  of  DuPage 
county  seeking  to  enjoin  the  village  of  Downers  Grove,  in 
said  county,  from  enforcing  a  certain  ordinance  passed  by 
said  village  August  14,  1916,  regulating  the  use  of  wagons, 
motor  vehicles,  motor  bicycles  and  other  vehicles  in  said  vil- 
lage and  requiring  the  payment  of  a  license  fee  therefor. 
The  complainants  were  eleven  residents  and  tax-payers  of 
said  village  and  a  physician  who  resided  just  outside  of  the 
village  limits,  and  the  bill  states  that  forty-two  other  per- 
sons similarly  situated  join  therein  for  the  purpose  of  shar- 
ing the  costs  of  litigation.  The  village  demurred  to  the 
bill,  and  on  a  hearing  the  court  sustained  the  demurrer  and 
dismissed  the  bill  for  want  of  equity.  The  trial  court  there- 
upon granted  a  certificate  under  the  provisions  of  the  stat- 
ute, stating  that  the  questions  involved  were  of  such  impor- 
tance that  the  case  should  be  brought  directly  to  this  court. 

Counsel  for  appellants  earnestly  argue  that  section  12  of 
the  Motor  Vehicle  act,  as  amended  June  28,  191 5,  and  upon 
which  the  ordinance  in  question  was  based,  is  unconstitu- 
tional in  not  being  uniform  as  to  the  classes  upon  which 
it  operates.  Said  section  reads,  in  part,  as  follows :  "No 
owner  of  a  motor  vehicle  or  motor  bicycle  who  shall  have 
obtained  a  certificate  from  the  Secretary  of  State  and  paid 
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the  registration  fee  as  hereinbefore  provided,  shall  be  re- 
quired by  any  city,  village,  town  or  other  municipal  corpo- 
ration within  the  State  other  than  that  within  which  said 
owner  resides  to  pay  any  tax  or  license  fee  for  the  use  of 
such  motor  vehicle  or  motor  bicycle;  and  no  owner  of  a 
motor  vehicle,  except  motor  trucks  and  motor-driven  com- 
mercial vehicles  and  motor  vehicles  which  are  used  for  pub- 
lic hire,  or  motor  bicycles,  who  shall  have  obtained  such 
certificate  and  paid  said  fee  shall  be  required  by  the  city, 
village  or  town  within  which  he  resides  (if  he  resides  within 
a  city,  village  or  town)  to  pay  a  tax  or  license  fee  for  the 
use  of  such  motor  vehicle  or  motor  bicycle  in  excess  of  the 
sum  of  $io  per  annum  for  motor  vehicles  or  motor  bicycles 
of  thirty-five  horse  power  or  less,"  etc.  (Laws  of  191 5, 
p.  592. )  The  section  further  provides  for  the  classification 
as  to  fees  that  may  be  charged  by  said  cities,  villages  and 
towns  for  motor  bicycles  or  motor  vehicles  other  than  motor 
trucks,  motor-driven  commercial  vehicles  and  those  used  for 
public  hire,  the  fee  differing  according  to  the  size  of  the 
municipality  and  horse-power  of  the  motor. 

Many  of  the  questions  raised  in  appellants*  brief  as  to 
the  authority  of  municipalities  to  enact  wheel-tax  ordinances 
and  to  impose  and  collect  license  fees  under  clause  96  of 
section  i  of  article  5  of  the  Cities  and  Villages  act  (Kurd's 
Stat.  19 1 6,  p.  309,)  have  been  passed  on  adversely  to  ap- 
pellants' contentions  by  this  court  in  Harder' s  Storage  Co.  v. 
City  of  Chicago,  235  111.  58,  and  Harder  v.  City  of  Chicago, 
235  id.  294,  and  need  not  be  further  commented  on  here. 

The  arguments  urged  against  the  constitutionality  of 
amended  section  12,  as  enacted  in  191 5,  have  been  directly 
or  indirectly  passed  upon  by  this  court  in  Ayres  v.  City  of 
Chicago,  239  111.  237,  People  v.  Sargent,  254  id.  514,  City 
of  Chicago  v.  Shaw  Livery  Co.  258  id.  409,  City  of  Chi- 
cago V.  Francis,  262  id.  331,  and  City  of  Lincoln  v.  Deh- 
ner,  268  id.  175,  in  discussing  somewhat  similar  provisions 
in  section  12  as  it  was  originally  enacted.     (Laws  of  191 1, 
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p.  493.)  It  was  stated  in  the  opinion  in  more  than  one  of 
these  cases  that  it  was  the  manifest  purpose  of  the  legisla- 
ture, in  enacting  the  law  of  191 1  with  reference  to  motor 
vehicles,  to  bring  the  whole  subject  of  regulating  the  use  of 
motor  vehicles  under  the  control  of  the  State ;  that  automo- 
biles were  extensively  used  in  making  tours  of  considerable 
distance;  in  which  many  cities,  villages  and  towns  would  be 
visited ;  that  the  legislature  did  not  intend  that  the  owner  of 
an  automobile  should  be  held  up  and  made  to  pay  a  license 
fee  or  tax  by  the  authorities  of  every  city,  town  or  village 
which  the  owner  visited  or  passed  through.  The  reading  of 
amended  section  12  of  the  Motor  Vehicle  law  shows  plainly 
that  the  legislature  enacted  this  amended  section  for  the  ex- 
press purpose  of  complying  with  the  rules  laid  down  in  the 
decisions  just  referred  to  and  with  the  intention  of  mak- 
ing clear  just  when  the  local  municipalities  could  require  a 
license  fee  or  tax  from  motor  vehicles.  The  classification 
provided  by  said  section  12  beside  that  of  the  residence  of 
the  owner  is  ( i )  motor  trucks,  motor-driven  commercial 
vehicles  and  motor  vehicles  used  for  public  hire;  and  (2) 
motor  vehicles  not  belonging  to  the  first  mentioned  class  and 
motor  bicycles.  The  latter  portion  of  this  section  has  ref- 
erence to  the  amount  of  the  tax  or  license  fee  which  may  be 
required  from  residents  of  the  municipality  imposing  such 
tax  or  fee.  It  limits  the  amount  which  may  be  levied  on 
residents  for  the  class  of  vehicles  designated  above  as  class  2 
and  does  not  prescribe  the  maximum  amount  for  class  i. 
There  is  no  power  given  by  this  section  to  municipalities  to 
impose  a  tax  or  license  fee  on  non-residents  of  such  munici- 
pality. On  the  contrary,  the  section  states  that  no  such  tax 
or  fee  shall  be  required  of  non-residents.  It  seems  clear 
from  reading  the  opinions  in  the  five  cases  last  cited  that 
this  court  considered  such  classification  by  the  statute  valid. 
To  hold  the  classification  above  set  forth  in  said  amended 
section  12  unreasonable,  and  the  statute  therefore  void, 
would,  in  effect,  overrule  the  conclusions  reached  in  the 
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cases  just  referred  to.  We  have  given  the  arguments  urged 
by  counsel  for  appellants  due  consideration  and  re-affirm  the 
conclusions  reached  in  former  decisions  on  this  subject. 

This  statute,  if  valid,  musi  be  based  on  the  police  power 
of  the  State.  The  test  of  reasonableness  required  in  a  stat- 
ute based  on  such  power  as  to  whether  it  is  in  violation  of 
the  constitution  is  whether  in  its  attempted  regulation  it 
makes  efficient  constitutional  guaranties  and  conserves  rights 
or  is  destructive  of  inherent  rights.  (Mehtos  v.  Milwaukee, 
37  Ann.  Cas.  1102.)  The  police  pQwer  is  very  broad  and 
far-reaching.  While  the  courts  will  not  pass  upon  the  wis- 
dom of  an  act  concerning  the  exercise  of  the  police  power, 
they  will  pass  upon  the  question  whether  such  act  has  a  sub- 
stantial relation  to  the  police  power.  Mugler  v.  Kansas,  123 
U.  S.  623;  People  V.  Weiner,  271  111.  74. 

The  chief  argument  by  counsel  for  appellants  to  show 
the  invalidity  of  this  provision  of  the  statute  is  that  it 
treats  those  who  reside  within  the  city,  village  or  municipal- 
ity differently  from  those  who  reside  outside.  Ordinances 
and  statutes  that  provide  different  provisions  for  people  re- 
siding in  municipalities  from  those  residing  outside  are  al- 
most universally  held  valid  if  the  classification  is  based  upon 
a  reasonable  distinction.  Such  a  law  is  not  unconstitutional 
because  it  results  in  some  practical  inequalities.  The  ques- 
tion of  classification  is  primarily  for  the  State  legislature 
and  only  becomes  a  judicial  question  when  the  legislative 
action  is  clearly  unreasonable.  All  so-called  local  option 
legislation  is  based  upon  this  principle.  The  decisions  are 
numerous  upholding  such  legislation  and  other  legislation 
of  a  somewhat  similar  character.  {Adams  v.  Beloit,  47 
L.  R.  A.  [Wis.]  441.)  Of  like  nature  are  laws  providing 
different  rates  of  assessment  for  local  improvements  and 
laws  providing  penalties  for  the  violation  of  an  act  other 
than  and  different  from  those  provided  for  the  same  or  simi- 
lar acts  in  other  parts  of  the  State.  (People  v.  Gordon,  274 
111.  462,  and  cases  there  cited.)    The  residents  of  a  city  or 
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village,  as  a  class,  use  the  streets  more,  and  are  therefore 
more  benefited  by  having  them  kept  in  good  repair,  than 
those  who  do  not  live  in  such  city  or  village.  True,  those 
living  outside  of  the  municipality  also  use  the  streets  with 
their  automobiles,  wagons  and  other  vehicles,  and  some  non- 
residents may  use  the  streets  just  as  much  as  certain  resi- 
dents of  the  city,  but  as  a  class  they  do  not  do  so,  and  this 
necessarily  furnishes  a  reasonable  basis  for  the  distinction 
made  in  this  act  between  the  two  classes.  (Fort  Smith 
V.  Scruggs,  70  Ark.  549.)  An  examination  of  the  cases 
cited  in  notes  to  Mark  v.  District  of  Columbia,  37  L.  R.  A. 
(N.  S.)  440,  Dalton  v.  Brown  &  Co.  42  id.  506,  and  Haiv- 
thorn  V.  Natural  Carbonic  Gas  Co,  23  id.  436,  will  show 
that  by  the  weight  of  authority  said  amended  section  12  of 
the  Motor  Vehicle  act  must  be  held  constitutional. 

Counsel  for  appellants  further  insist  that  if  this  amenda- 
tory act  of  191 5  be  held  constitutional  this  ordinance  must 
be  held  invalid  as  being  contrary  to  the  provisions  of  said 
statute.  The  ordinance  in  question  provides  in  section  i  as 
follows :  "It  shall  be  unlawful  for  any  person,  firm  or  cor- 
poration residing  within  the  village  of  Downers  Grove  to 
use,  or  cause  or  permit  any  of  his  or  its  agents  or  employees 
to  use,  any  motor  vehicle  for  pleasure  upon  the  streets,  ave- 
nues or  alleys  of  the  village  unless  such  vehicle  be  licensed 
as  hereinafter  provided.  It  shall  also  be  unlawful  for  any 
person,  firm  or  corporation  to  use,  or  cause  or  permit  any 
of  his  or  its  employees  to  use,  any  wagon  or  other  vehicle, 
other  than  a  motor  vehicle  used  for  the  pleasure  of  the 
owner  thereof,  upon  the  streets,  avenues  and  alleys  of  the 
village  unless  such  wagon  or  other  vehicle  be  licensed  as 
hereinafter  provided."  Section  2  provides  for  the  method 
of  obtaining  a  license  by  the  applicant  from  the  village  au- 
thorities. Section  3  prescribes  the  amount  of  the  license  fee 
to  be  paid.  Section  4  provides  for  a  license  tag.  Section  5 
imposes  a  penalty  for  violation  of  the  ordinance.  The  other 
sections  of  the  ordinance  have  reference  to  the  construction, 
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repeal  of  former  ordinances  and  the  time  of  taking  effect 
of  this  ordinance. 

As  stated  before,  the  legislature  clearly  intended  to  bring 
the  whole  subject  of  regulating  the  use  of  motor  vehicles 
under  the  control  of  the  State.  The  reasons  for  this  have 
been  stated  at -length  in  the  decisions  of  this  court  hereto- 
fore cited.  Municipal  corporations  are  limited  to  powers 
granted  in  express  words  or  those  necessarily  implied  or  in- 
cident to  the  powers  expressly  granted.  (City  of  Spring- 
field  V.  Postal  Telegraph  Co,  253  111.  346;  City  of  Chicago 
V.  Ross,  257  id.  76.)  Said  amended  section  12  provides,  in 
express  terms,  that  no  municipality  shall  require  a  tax  or 
license  fee  from  any  person  residing  outside  of  said  munici- 
pality. The  first  section  of  this  ordinance  provides  other- 
wise. It  authorizes  the  said  village  to  impose  a  license  fee 
on  motor  vehicles  not  used  for  the  pleasure  of  the  owner 
thereof  and  owned  by  a  person  not  residing  in  said  village. 
A  vehicle  of  one  of  the  appellants,  Dr.  Bebb,  apparently 
comes  within  this  classification,  being  used  by  him  in  making 
his  professional  visits.  Doubtless,  from  the  allegations  of 
the  bill,  other  owners  or  persons  not  residing  in  the  village 
are  using  motor  vehicles  in  a  similar  manner  as  the  doctor. 
Said  amendatory  act  of  191 5  does  not  permit  the  impos- 
ing of  license  fees  on  motor  vehicles  of  non-resident  own- 
ers, whether  used  for  commercial  purposes  or  otherwise.  In 
order  to  be  valid,  ordinances  of  municipalities  with  refer- 
ence to  licensing  motor  vehicles  must  follow  the  classifica- 
tion expressly  provided  in  said  section  12.  This  ordinance 
does  not  do  so  and  therefore  must  be  held  invalid. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the 
views  herein  expressed.  Reversed  and  remanded. 
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(No.  1 1 133. — Reversed  and  remanded.) 
T.  J.  FoRSCHN^R  &  Co.  Plaintiff  in  Error,  vs.  The  Indus- 
trial Board  of  Illinois  et  al.  Defendants  in  Error. 

Opinion  filed  April  ip,  ipiy, 

1.  Workmen's  compensation — review  of  decision  of  Industrial 
Board  by  certiorari  is  on  questions  of  law,  only.  The  office  of  the 
writ  of  certiorari  in  a  workmen's  compensation  case  is  to  bring 
before  the  circuit  court  for  review  the  decision  of  the  Industrial 
Board  upon  questions  of  law,  only,  and  the  return  to  the  writ  must 
show  that  board  had  jurisdiction  to  make  the  decision  and  that  in 
doing  so  it  acted  legally. 

2.  Same — when  the  petitioner  need  not  show  that  an  award  in  a 
lump  sum  is  for  best  interests  of  both  parties.  Where  an  injured 
employee  petitions  the  Industrial  Board,  under  section  19  of  the 
Workmen's  Compensation  act,  to  order  the  award  paid  in  a  lump 
sum  and  the  employer  does  not  appear  at  the  hearing  on  such  peti- 
tion, the  petitioner  is  not  required  to  prove  that  it  is  for  the  best 
interests  of  both  parties  to  have  the  award  so  paid,  but  if  he  makes 
a  prima  facie  case  the  board  will  be  authorized  to  make  such  order. 

3.  Same — return  of  writ  of  certiorari  should  contain  testimony 
and  not  merely  a  statement  of  counsel.  The  return  of  the  writ  of 
certiorari  to  review  the  decision  of  the  Industrial  Board  ordering 
the  award  paid  in  a  lump  sum  should  show  that  the  board  acted 
upon  evidence  and  should  contain  the  testimony  upon  which  the 
decision  was  based,  and  not  merely  a  statement  of  counsel  of  the 
substance  of  what  he  claims  was  testified  to  upon  the  hearing  of 
the  petition. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Zimmerman  &  Garrett,  for  plaintiff  in  error. 

Alden,  Latham  &  Young,  (T.  A.  Sheehan,  of  coun- 
sel,) for  defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Defendant  in  error  Peter  Manojovich,  while  an  em- 
ployee in  the  service  of  T.  J.  Forschner  &  Co.,  plaintiff  in 
error,  received  an  injury  resulting  in  the  loss  of  both  his 
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legs  below  the  knees.  He  made  claim  for  compensation  un- 
der the  Workmen's  Compensation  act,  and  on  December  13, 
191 5,  was  awarded  by  a  committee  of  arbitration  $2000, 
less  $54  already  paid,  said  award  to  be  paid  in  monthly 
installments  of  $26  each,  and  after  the  payment  of  said 
amount  a  pension  during  life  of  $13.33]!^  per  month.  No 
proceeding  was  had  to  review  the  award  of  the  committee 
of  arbitration.  On  May  5,  19 16,  Manojovich  filed  with  the 
Industrial  Board  a  petition  for  a  lump-sum  settlement  of 
the  award.  The  petition  recited  the  time  and  nature  of  the 
injury,  the  award  made  by  the  committee  of  arbitration, 
and  set  out  reasons  why  the  petitioner  considered  it  for  the 
best  interests  of  the  parties  that  the  award  be  commuted  to 
a  lump  sum.  The  Industrial  Board  notified  plaintiff  in  er- 
ror by  a  notice  dated  May  12,  19 16,  of  the  filing  of  the 
petition,  that  a  hearing  under  it  would  be  had  May  18,  and 
plaintiff  in  error  was  given  until  that  date  to  answer  the 
petition.  There  is  no  record  of  any  hearing  on  May  18. 
The  Industrial  Board,  by  a  notice  dated  May  19,  191 6, 
notified  plaintiff  in  error  of  the  filing  of  the  petition  and 
that  it  would  be  heard  May  25.  On  July  13,  1916,  the 
Industrial  Board  filed  its  order  commuting  the  compensa- 
tion awarded  to  a  lump  sum  of  $3657.44.  Thereafter  plain- 
tiff in  error  sued  out  a  writ  of  certiorari  from  the  circuit 
court  of  Cook  county  to  review  the  action  of  the  Indus- 
trial Board.  The  circuit  court  confirmed  the  action  of  said 
board  and  made  a  certificate  that  the  case  was  one  proper 
to  be  reviewed  by  the  Supreme  Court,  and  this  writ  of  er- 
ror was  sued  out  to  review  the  judgment  and  decision  of 
the  circuit  court. 

The  return  to  the  writ  of  certiorari  shows  that  on  May 
25  Peter  Manojovich  appeared  before  the  board  by  counsel, 
but  it  is  not  shown  plaintiff  in  error  appeared.  Counsel  for 
Manojovich  stated  to  the  Industrial  Board  on  said  May  25, 
as  shown  by  the  return  of  said  board  to  the  writ  of  cer- 
tiorari, that  he  would  like  to  have  the  record  show  that 
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Manojovich  appeared  before  the  board  May  i8  and  being 
duly  sworn  testified  that  he  was  the  petitioner,  that  he  had 
a  wife  but  no  children,  that  he  was  forty-nine  years  old, 
that  he  lost  both  legs  as  the  result  of  an  injury  sustained 
while  working  for  plaintiff  in  error,  and  that  he  was  totally ' 
incapacitated.  Counsel  further  stated  what  purported  to  be 
the  substance  of  the  testimony  of  Manojovich  before  the 
board  on  said  May  i8  in  support  of  the  allegation  of  the 
petition  that  it  was  for  the  best  interests  of  the  parties  that 
the  compensation  awarded  be  commuted  and  paid  in  a  lump 
sum.  On  July  13,  1916,  the  Industrial  Board  filed  its  or- 
der reciting  the  filing  of  the  petition  by  Manojovich  on  May 
5,  1916;  that  the  parties  were  given  proper  notice  of  the 
filing  of  said  petition;  that  the  matter  coming  on  to  be 
heard  before  the  board,  upon  proper  showing  of  the  parties 
and  after  inquiry  and  investigation  into  the  matter,  and  be- 
ing fully  advised  in  the  premises,  it  finds  it  is  for  the  best 
interests  of  the  parties  that  compensation  be  paid  in  a  lump 
sum,  and  it  was  accordingly  ordered  that  said  compensation 
be  commuted  to  a  lump  sum  of  $3657.44. 

A  great  many  errors  are  assigned  why  the  judgment 
should  be  reversed,  but  the  principal  question  raised  by  the 
brief  and  argument  of  plaintiff  in  error  is  whether  the  rec- 
ord of  the  proceedings  before  the  Industrial  Board  on  the 
petition  of  Manojovich  was  sufficient  to  authorize  said  board 
to  commute  the  award  to  a  lump  sum  as  being  for  the  best 
interests  of  the  parties. 

Section  9  of  the  Workmen's  Compensation  act  author- 
izes any  employer  or  employee  who  shall  desire  to  have  the 
compensation,  or  any  unpaid  part  of  it,  paid  in  a  lump  sum, 
to  petition  the  Industrial  Board  asking  that  such  compensa- 
tion be  so  paid,  "and  if  upon  proper  notice  to  the  interested 
parties  and  a  proper  showing  made  before  such  board,  it 
appears  to  the  best  interest  of  the  parties  that  such  com- 
pensation be  so  paid,  the  board  shall  order  the  commuta- 
tion of  the  compensation  to  an  equivalent  lump  sum,  which 
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commutation  shall  be  an  amount  which  will  equal  the  total 
sum  of  the  probable  future  payments  capitalized  at  their 
present  value  upon  the  basis  of  interest  calculated  at  three 
percentum  per  annum  with  annual  rests." 

The  office  of  the  writ  of  certiorari  is  to  bring  before 
the  circuit  court  for  review  the  decision  of  the  Industrial 
Board  upon  questions  of  law,  only.  (Laws  of  191 5,  sec. 
19,  par.  (/),  p.  349;  Courier  v.  Simpson  Construction  Co. 
264  111.  488.)  The  return  to  the  writ  must  show  that  the 
Industrial  Board  had  jurisdiction  to  make  the  order  and 
that  in  doing  so  it  acted  legally.  Copies  of  the  notices  to 
the  parties  of  the  filing  of  the  petition  for  commuting  the 
award  to  a  lump  sum  are  included  in  the  return  to  the 
writ,  but  when  they  were  served,  how  they  were  served  or 
whether  served  at  all  is  not  shown,  except  by  the  recital  in 
the  order  of  the  Industrial  Board  commuting  the  award  to 
a  lump  sum  that  said  board  had  "given  proper  notice  to  the 
parties  hereto."  We  do  not  decide  whether  this  would  con- 
stitute an  insuperable  defect,  but,  whether  it  would  or  not, 
it  would  at  least  be  much  better  practice  for  the  return  to 
show  service  of  the  notice  otherwise  than  by  a  recital  in 
the  order  of  the  board  that  proper  notice  had  been  given. 

Upon  the  hearing  of  the  petition  the  question  to  be  de- 
termined by  the  board  was  whether  it  appeared  to  be  for 
the  best  interests  of  the  parties  that  the  award  should  be 
commuted  to  a  lump-sum  payment.  This  could  only  be 
made  to  appear  by  some  showing,  in  a  competent  and  legal 
manner,  of  reasons  why  the  prayer  of  the  petition  should 
be  granted.  Both  parties  have  a  right  to  be  heard  upon 
this  question,  but  we  do  not  think,  ai  argued  by  counsel  for 
plaintiff  in  error,  that  if  the  employer  fails  or  refuses  to 
appear  after  notice  of  the  hearing,  it  devolves  upon  the  pe- 
titioner to  prove  that  it  is  for  the  best  interests  of  both  the 
parties  that  the  award  should  be  paid  in  a  lump  sum.  If 
the  petitioner  makes  a  prima  facie  case  and  the  employer 
does  not  appear  to  answer  or  make  any  showing,  the  board 
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would  be  authorized  to  order  the  award  made  in  a  lump 
sum.  It  was  not  intended  that  the  employer  could  defeat 
the  statute  by  not  appearing  at  the  hearing  or  cast  the  bur- 
den on  the  petitioner  to  make  the  showing  for  both  parties. 
To  authorize  the  board  to  grant  the  prayer  of  the  petition 
the  petitioner  is  required  to  support  his  application  to  have 
the  award  commuted  to  a  lump  sum  by  competent  and  legal 
evidence  that  it  is  for  the  best  interests  of  the  parties  that 
the  award  be  paid  in  a  lump  sum.  The  return  made  by 
the  Industrial  Board  to  the  writ  of  certiorari  issued  by  the 
circuit  court  does  not  show  that  any  evidence  was  heard  by 
the  board,  unless  the  statement  of  counsel  above  referred 
to  be  accepted  as  showing  that  evidence  was  heard.  The 
return  contains  no  record  of  any  proceeding  whatever  on 
May  1 8,  the  date  first  set  for  the  hearing  on  the  petition. 
On  May  25,  the  second  date  fixed  for  the  hearing,  counsel 
for  Manojovich  stated  he  would  like  to  have  the  record 
show  that  on  May  18  Manojovich  appeared  before  the  board 
and  being  duly  sworn  testified  to  certain  things  recited  by 
counsel.  This  was  taken  down  by  a  stenographer  and  is 
embraced  in  the  return.  In  our  opinion  the  return  should 
contain  the  testimony  of  Manojovich  and  not  merely  a  state- 
ment by  his  counsel  of  the  substance  of  what  he  testified  to 
on  a  former  date.  The  return  should  show  that  the  board 
acted  upon  evidence  in  commuting  the  award  to  a  lump 
sum,  and  not  merely  the  statement  of  counsel  that  it  acted 
upon  evidence,  and  what  the  evidence  was.  The  return  to 
the  writ  of  certiorari  does  not  show  that  the  Industrial 
Board  acted  within  its  powers  and  proceeded  legally  in  com- 
muting the  award  to  a  lump  sum,  and  the  judgment  of  the 
circuit  court  confirming  it  was  erroneous. 

The  judgment  is  reversed  and  the  cause  remanded  for 
such  orders  and  proceedings  as  may  be  justified  by  law. 

Reversed  and  remanded. 
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(No.  10899. — Judgment  affirmed.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Harry  Osborne,  Plaintiff  in  Error. 

Opinion  filed  April  ip,  1917. 

1.  Criminal  law — ivhen  averment  in  indictment  is  descriptive 
merely  of  the  effect  of  the  assault  and  may  be  treated  as  surplusage. 
Under  the  rule  that  an  averment  in  an  indictment  may  be  treated 
as  surplusage  and  be  rejected  where  it  can  be  stricken  out  without 
vitiating  the  indictment,  an  averment  in  an  indictment  for  assault 
with  intent  to  kill  that  the  defendant  shot  "into  and  upon  the  cloth- 
ing" of  the  party  assaulted  is  descriptive  merely  of  the  effect  of 
the  assault  and  may  be  treated  as  surplusage. 

2.  Same — when  testimony  of  police  officers  as  to  nature  of  com- 
plaint as  stated  in  orders  given  them  is  not  prejudicial.  The  testi- 
mony of  police  officers,  who,  upon  complaint  made,  were  ordered  to 
arrest  the  accused,  as  to  the  nature  of  the  complaint  stated  in  the 
orders  given  them,  is  not  admissible,  but  the  error  in  admitting 
such  testimony  is  not  prejudicial,  where  there  is  abundant  uncon- 
tradicted proof  in  the  record  establishing  the  facts  upon  which  the 
complaint  was  based. 

3.  Same — extent  to  which  a  man  tnay  defend  his  habitation.  A 
man  in  his  own  habitation  may  resist  with  force  an  unlawful,  vio- 
lent entry  by  one  whose  purpose  is  to  assault  or  offer  violence  to 
him,  even  to  the  extent  of  taking  the  aggressor's  life,  but  he  is  not 
warranted  in  taking  the  life  of  anyone  who  may  approach  his  dwell- 
ing or  trespass  upon  his  premises  without  any  offer  of  violence. 

4.  Same — extent  to  which  a  prosecuting  attorney,  in  his  argu- 
ment, may  read  statements  of  facts  from  reported  cases.  A  prose- 
cuting attorney,  in  his  argument,  may  read  enough  of  the  ultimate 
facts  of  the  reported  cases  he  discusses  to  enable  the  jury  to  un- 
derstand how  the  law  is  to  be  applied  to  facts  of  the  case  on  triaL 

5.  Same — what  is  not  a  reference  to  the  fact  that  accused  did 
not  testify.  Where  the  prosecuting  attorney,  in  his  opening  argu- 
ment, after  stating  and  illustrating  the  circumstances  testified  to, 
remarks,  "And  there  has  been  no  evidence  offered  by  the  defend- 
ant— "  whereupon,  being  interrupted  by  an  objection,  which  was 
sustained,  he  withdrew  the  remark,  it  cannot  be  said  that  his  re- 
mark was  a  reference  to  the  fact  that  the  accused  did  not  testify 
in  his  own  behalf. 

6.  Same — zvhat  is  necessary  to  sustain  a  charge  of  assault  with 
deadly  zvcapon  with  intent  to  kill.  To  sustain  the  charge  of  an  as- 
sault with  a  deadly  weapon  with  intent  to  commit  murder,  the  proof 
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must  show  that  the  assault  was  made  under  such  circumstances 
that  had  the  attempt  been  successful  the  killing  would  have  been 
murder,  as  a  man  may  intentionally  use  a  deadly  weapon  in  self- 
defense  without  the  implication  of  malice,  and  he  may  use  such 
weapon  in  a  sudden  heat  of  passion  under  circumstances  that  if 
killing  resulted  it  would  be  manslaughter. 

7.  Same — when  a  judgment  of  conviction  will  not  be  reversed. 
In  the  absence  of  prejudicial  errors  of  law  a  judgment  of  convic- 
tion which  is  warranted  by  the  evidence  will  not  be  reversed. 

8.  Same — when  it  is  not  error  to  give  an  instruction  omitting 
the  words  ''beyond  a  reasonable  doubt."  It  is  not  error  to  give  an 
instruction  for  the  People  directing  a  verdict  if  certain  facts  are 
found  to  be  proved  but  omitting  the  words  "beyond  a  reasonable 
doubt,"  where  the  words  omitted  were  used,  where  necessary,  in 
each  of  the  other  instructions  given  for  the  People,  and  where  a 
general  instruction  was  given  on  behalf  of  the  accused  correctly  de- 
fining the  degree  of  proof  required  before  he  could  be  found  guilty. 

CooKE,  J.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ; 
the  Hon.  Clydk  E.  Stone,  Judge,  presiding. 

SucHER  &  Moore,  and  Scholes  &  Pratt,  for  plaintiff 
in  error. 

P.  J.  LucEY,  Attorney  General,  and  C.  E.  McNemar, 
State's  Attorney,  (George  A.  Shurtleff,  and  Clarence 
D.  Murphy,  of  counsel,)  for  the  People. 

Mr.  Justice  Parmer  delivered  the  opinion  of  the  court  : 

Plaintiff  in  error,  Harry  Osborne,  was  convicted  in  the 
circuit  court  of  Peoria  county  of  an  assault  with  a  deadly 
weapon  with  intent  to  kill.  The  indictment  consists  of  two 
counts.  The  first  count  charges  that  plaintiff  in  error  "with 
force  and  arms  in  and  upon  one  Daniel  Smith,  in  the  peace 
of  the  people  then  and  there  being,  with  a  certain  danger- 
ous weapon,  to-wit,  with  a  gun,  with  which  the  said  Harry 
Osborne  was  then  and  there  armed,  feloniously,  willfully 
and  of  his  malice  aforethought  did  make  an  assault,  and  the 
said  Harry  Osborne  in  and  upon  clothing,  to-wit,  coat,  of 
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him,  the  said  Daniel  Smith,  then  and  there  feloniously  and 
unlawfully  did  shoot,  with  intent  the  said  Daniel  Smith  then 
and  there,  with  the  gun  aforesaid,  feloniously,  willfully  and 
of  his  malice  aforethought  to  kill  and  murder."  The  sec- 
ond count  charges  that  the  plaintiff  in  error  "with  force 
and  arms  in  and  upon  one  Daniel  Smith,  in  the  peace  of 
the  people  then  and  there  being,  with  a  certain  dangerous 
weapon,  to-wit,  with  a  rifle,  with  which  the  said  Harry  Os- 
borne was  then  and  there  armed,  feloniously,  willfully  and 
of  his  malice  aforethought  did  make  an  assault,  and  the 
said  Harry  Osborne  at,  against,  into  and  upon  the  clothing 
of  him,  the  said  Daniel  Smith,  then  and  there  feloniously 
and  unlawfully  did  shoot,  with  intent  the  said  Daniel  Smith 
then  and  there,  with  the  gun  aforesaid,  feloniously,  will- 
fully and  of  his  malice  aforethought  to  kill  and  murder." 
Motions  to  quash  the  indictment  and  in  arrest  of  judg- 
ment were  overruled,  and  these  rulings  of  the  court,  among 
others,  are  assigned  as  error. 

While  this  indictment  could  not  be  used  as  a  model  for 
faultless  pleading,  its  defects  are  not  such  as  to  destroy  the 
sufficiency  of  the  charge  against  plaintiff  in  error.  It  is 
contended  by  plaintiff  in  error  that  the  language  in  the  first 
count,  "and  the  said  Harry  Osborne  in  and  upon  clothing, 
to-wit,  coat,  of  him,  the  said  Daniel  Smith,  then  and  there 
feloniously  and  uAlawfuUy  did  shoot,"  and  in  the  second 
count,  "and  the  said  Harry  Osborne  at,  against,  into  and 
upon  the  clothing  of  him,  the  said  Daniel  Smith,  then  and 
there  feloniously  and  unlawfully  did  shoot,"  is  descriptive 
of  the  particular  manner  in  which  the  offense  charged  was 
committed,  and  while  it  might  have  been  omitted  from  the 
indictment,  having  been  thus  alleged  it  becomes  an  essential 
ingredient  of  the  charge  made.  From  this  premise  it  is  then 
argued  that  the  indictment  does  not  charge  the  commission 
of  any  offense  against  plaintiff  in  error  because  it  does  not 
state  where  the  clothing  was,  and  that  if  it  was  not  on  or 
about  Smith's  person  no  assault  could  have  been  committed 
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upon  Smith  by  shooting  the  clothing.  It  is  also  argued  that 
even  if  plaintiff  in  error  deliberately  shot  into  the  clothing 
while  it  was  on  Smith's  person  and  that  was  all  he  was  in- 
tending to  do,  that  act  of  itself  negatives  any  intention  of 
assaulting  Smith.  On  the  other  hand,  the  People  contend 
that  the  language  last  above  quoted  is  mere  surplusage  and 
should  be  rejected. 

The  indictment  will  not  bear  the  construction  sought  to 
be  placed  upon  it  by  plaintiff  in  error.  It  is  quite  clear  that 
the  language  pointed  out  was  not  meant  to  be  descriptive 
of  the  assault  made  but  was  simply  intended  to  describe 
the  effect  of  the  assault.  The  only  reasonable  construction 
which  the  language  used  in  the  two  counts  of  this  indict- 
ment will  bear  is  that  plaintiff  in  error  made  a  felonious  as- 
sault upon  Smith  with  a  gun  or  rifle  with  intent  to  kill  him, 
and  that  in  making  such  assault  he  fired  a  shot  which  struck 
Smith's  clothing.  The  statement  in  regard  to  the  effect  of 
the  assault  was  unnecessary  and  under  the  authorities  may 
be  treated  as  surplusage.  An  averment  in  an  indictment 
may  be  treated,  on  the  trial,  as  surplusage  and  be  rejected 
where  it  can  be  stricken  out  without  vitiating  the  indictment. 
(Durham  v.  People,  4  Scam.  172;  People  v.  Boer,  262  111. 
152.)  The  language  pointed  out  in  the  two  counts  being 
merely  a  statement  of  the  effect  of  the  assault  was  not  nec- 
essary, did  not  become  a  material  averment  when  made  and 
should  be  rejected  as  surplusage.  The  court  did  not  err  in 
overruling  the  motions  to  quash  and  in  arrest  of  judgment. 

Plaintiff  in  error  did  riot  testify  on  the  trial.  The  tes- 
timony of  the  People  tended  to  prove  that  the  assault  oc- 
curred at  the  home  of  the  plaintiff  in  error,  in  the  city  of 
Peoria,  between  midnight  and  two  o'clock  in  the  morning 
of  June  24,  19 1 4.  Between  twelve  and  one  o'clock  that 
morning  Mrs.  Morrissey,  who  lived  next  door  to  plaintiff 
in  error,  was  awakened  by  two  gunshots.  She  went  to  the 
door  and  saw  plaintiff  in  error  sitting  in  a  chair  on  his  own 
porch  with  a  gua  in  his  hands.    She  asked  him  if  he  would 
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please  put  up  the  gun ;  that  her  family  all  worked  hard  and 
had  to  get  up  early  in  the  morning.  He  said  he  would  not 
have  anybody  tell  him  what  to  do  and  told  her  how  little 
he  thought  of  her  and  her  family.  She  then  said  to  him, 
"Maybe  you  would  like  to  go  to  the  police  station,"  to  which 
he  responded,  "Old  Mrs.  Morrissey  is  going  to  have  me 
pinched;  have  me  pinched  and  I  will  shoot  every  damned 
policeman  as  fast  as  they  come  down ;  every  policeman  in 
Peoria  is  afraid  of  me."  He  then  arose  and  said,  "Old 
Mrs.  Morrissey  don't  like  it ;  well,  we  will  just  give  her  a 
little  more."  Mrs.  Morrissey  did  not  make  any  complaint 
or  send  any  message  to  the  police,  but  at  about  this  time 
information  was  sent  by  someone  to  police  headquarters  of 
the  disturbance  plaintiff  in  error  was  making.  The  two 
policemen  on  this  beat,  Smith  and  Lebin,  were  flashed  a  sig- 
nal and  were  given  this  information  by  telephone.  After 
receiving  their  orders  from  headquarters  they  proceeded  in 
the  direction  of  plaintiff  in  error's  home,  when  they  heard 
two  shots  fired.  When  in  the  vicinity  of  his  house  they 
heard  another  shot  fired  from  a  point  directly  across  the 
street  from  the  residence.  They  searched  the  barns  and 
sheds  from  which  apparently  the  shot  came,  and  also  plain- 
tiff in  error's  yard  and  premises  outside  the  dwelling,  but 
saw  no  one.  The  plaintiff  in  error's  wife  then  came  up  the 
street,  and  at  her  request  the  two  officers  went  into  the  house 
and  helped  her  take  her  children  from  the  premises.  Just 
as  Mrs.  Osborne  was  leaving  the  premises  the  patrol  wagon 
came  down  the  street  with  other  officers  and  stopped  in 
front  of  the  house.  The  wagon  and  these  officers  had  been 
sent  from  headquarters  as  a  result  of  telephone  complaints 
having  been  made  as  to  the  conduct  of  plaintiff  in  error. 
Immediately  after  these  officers  alighted  from  the  wagon 
they  heard  a  noise  in  the  house  similar  to  the  clicking  of 
a  gun  which  was  being  cocked  or  the  clicking  of  a  door- 
latch.  Officers  Smith  and  Lebin,  together  with  officers  Roth 
and  Waldron,  who  had  come  in  the  patrol  wagon,  started 
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toward  the  house,  with  officer  Smith  leading.  Just  as  Smith 
was  going  up  the  steps  he  saw  the  barrel  of  a  rifle  sticking 
out  through  the  door,  which  was  partially  open,  and  a  voice 
inside  said,  "God  damn  you,  I  will  kill  you."  As  Smith 
stepped  up  on  the  porch  the  barrel  of  the  gun  was  raised. 
He  took  one  step  on  the  porch,  reached  up  and  took  hold 
of  the  rifle  barrel  and  pushed  it  to  one  side.  All  the  wit- 
nesses testify  that  the  gun  was  fired  either  an  instant  be- 
fore or  an  instant  after  Smith  seized  the  barrel.  The  bullet 
passed  through  Smith's  coat.  After  the  shot  was  fired  the 
officers  rushed  into  the  house,  where  a  scuffle  with  plain- 
tiff in  error  ensued.  He  broke  away  from  the  officers  and 
rushed  out  to  the  street.  As  he  was  running  to  the  street 
one  of  the  officers  shot  at  him.  When  he  got  to  the  mid- 
dle of  the  street  he  stopped,  stating  that  he  was  through; 
that  he  had  shot  at  one  of  the  officers,  one  of  them  had 
shot  at  him,  and  they  were  square.  He  was  then  put  in  the 
patrol  wagon  and  taken  to  the  station.  After  he  was  placed 
in  the  wagon  he  stated,  in  the  presence  of  the  officer  in 
charge  and  the  driver,  that  his  intention  was  "to  kill  the 
first  son-of-a-bitch  of  a  policeman  that  came  on  his  porch." 
These  are  the  material  facts  as  shown  by  the  testimony  of 
the  People.  The  only  proof  offered  on  behalf  of  plaintiff 
in  error  was  the  testimony  of  three  witnesses,  to  the  effect 
that  plaintiff  in  error  was  drunk  on  the  night  in  question. 
It  was  not  improper  to  admit  the  testimony  of  Mrs. 
Morrissey  relative  to  the  statement  of  plaintiff  in  error  as 
to  what  he  would  do  if  an  attempt  were  made  to  arrest  him. 
This  statement  was  competent  and  tended  to  show  the  in- 
tent with  which  the  shot  was  fired.  We  do  not  believe  that 
this  language  is  susceptible  of  the  construction  placed  upon 
it  by  counsel  for  plaintiff  in  error.  It  was  clearly  a  threat  to 
shoot  any  policeman  who  might  attempt  to  arrest  him,  and 
not  a  threat  that  he  would  shoot  every  policeman  after  he 
had  been  "pinched"  or  placed  under  arrest. 
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Two  of  the  police  officers  were  permitted  to  testify,  over 
the  objection  of  plaintiff  in  error,  that  they  were  acting  un- 
der orders  from  their  superior  officers  when  they  proceeded 
to  plaintiff  in  error's  home.  They  stated  what  information 
they  had  received  from  their  superiors  and  what  the  orders 
were.  One  of  the  officers  testified  that  they  were  told  that 
Harry  Osborne  was  "raising  hell  and  shooting  at  the  cor- 
ner of  Ann  and  Blaine  streets."  The  other  officer  testified : 
"I  received  orders  that  Osborne  was  having  trouble  with 
his  wife, — that  he  was  shooting  up  the  neighborhood  and  to 
go  down  there  and  bring  him  in;  after  I  got  there  I  saw 
Smith  and  Lebin;  they  already  had  the  order."  It  was 
proper  to  show  by  the  police  officers  that  a  complaint  had 
been  made  and  they  had  been  ordered  by  their  superior  offi- 
cers to  go  to  Osborne's  home,  but  it  was  not  proper  to 
permit  them  to  testify,  as  they  did,  to  the  nature  of  the 
complaint  and  to  the  explicit  orders  given  them.  While  it 
was  error  to  admit  this  testimony  over  the  objection  of 
the  plaintiff  in  error,  we  do  not  think  it  was  prejudicial 
or  should  require  a  reversal  of  the  judgment.  There  was 
abundant  uncontradicted  proof  in  the  record  that  plaintiff  in 
error  was  "shooting  up  the  neighborhood,"  as  that  term  is 
generally  understood,  and  his  conduct  was  such  that  two 
police  officers  found  it  necessary  to  accompany  his  wife  and 
conduct  her  and  her  two  small  children  from  the  premises. 
With  proof  of  these  facts  in  the  record  it  would  be  appar- 
ent to  anyone  that  if  any  complaint  whatever  had  been  made 
it  would  be  based  upon  these  very  facts,  and  without  any 
intimation  from  the  officers  as  to  what  complaints  had  been 
made  or  what  orders  they  had  received,  it  would  have  been 
perfectly  legitimate  for  counsel  for  the  People,  upon  the 
mere  proof  that  cpmplaint  had  been  made  and  orders  had 
been  given  to  the  officers  to  proceed  to  the  residence  of 
plaintiff  in  error,  to  state  that  the  presence  of  the  officers 
there  was  brought  about  by  these  acts  of  plaintiff  in  error. 
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The  officers  had  no  warrant  for  the  arrest  of  plaintiff  in 
error,  neither  had  he  committed  any  offense  or  breach  of 
the  peace  in  the  presence  of  any  of  them.  It  is  the  conten- 
tion of  plaintiff  in  error  that  the  officers  had  no  right  to 
invade  his  habitation  without  a  warrant  for  the  purpose  of 
placing  him  under  arrest;  that  he  was  in  his  own  house, 
quiet  and  in  perfect  order;  that  at  the  time  there  was  no 
disturbance  of  any  kind  on  his  premises ;  that  when  the  offi- 
cers came  on  his  porch  he  warned  them  to  stop ;  that  they 
declined  to  do  so  and  neither  disclosed  their  identity  nor 
made  their  mission  known  but  continued  their  advance  and 
forcibly  seized  him;  that  under  this  state  of  facts  he  had 
a  legal  right  not  only  to  oppose  the  invasion  of  his  home 
but  also  to  resist  arrest.  That  a  man  in  his  own  habitation 
may  resist  with  force  an  unlawful,  violent  entry  by  one 
whose  purpose  is  to  assault  or  offer  violence  to  him,  even 
to  the  extent  of  taking  the  aggressor's  life,  is  undoubtedly 
the  law,  but  a  man's  habitation  js  not  so  sacred  and  his  right 
to  defend  it  so  great  that  he  is  warranted  in  taking  the  life 
of  anyone  who  may  approach  his  dwelling  or  trespass  upon 
his  premises  without  any  offer  of  violence.  There  is  no 
proof  in  this  record  that  the  officers  intended  or  attempted 
to  forcibly  enter  the  dwelling.  It  is  true  they  entered  upon 
the  premises  and  stepped  upon  the  porch,  but  not  a  single 
act  was  done  that  tended  to  indicate  that  any  violence  was 
to  be  offered  plaintiff  in  error  or  that  the  officers  would 
attempt  to  enter  the  dwelling  without  permission.  Plaintiff 
in  error  is  devoid  of  any  justification  whatever  in  shooting, 
upon  the  ground  that  he  was  defending  his  habitation.  It 
is  claimed  that  plaintiff  in  error  warned  the  policemen  to 
stop  and  not  come  upon  his  premises.  There  is  nothing  in 
the  record  to  justify  this.  The  witnesses  who  were  present 
all  testify  that  plaintiff  in  error  stated,  "God  damn  you,  I 
will  kill  you."  They  further  testify  that  this  statement  was 
made  almost  simultaneously  with  the  discharge  of  the  gun. 


Digitized  by 


Google 


112  The  People  v,  Osborne.  [278 IIL 

Based  upon  the  testimony  of  officer  Smith,  who  stated 
upon  cross-examination  that  he  did  not  know  whether  he 
seized  the  gun  an  instant  before  or  an  instant  after  it  was 
fired  and  that  his  pushing  upon  the  gun  barrel  may  have 
discharged  the  gun,  the  claim  is  made  that  it  is  not  shown 
that  the  gun  was  deliberately  fired  but  that  it  may  have  been 
accidentally  discharged,  and  that  the  crime  has  not  been 
proven  with  that  degree  of  certainty  which  the  law  requires. 
The  testimony  of  officer  Smith  was  that  of  ^  prudent,  truth- 
ful man.  He  could  not  tell  with  absolute  certainty  whether 
the  shot  had  been  deliberately  fired  or  whether  the  gun  may 
have  been  discharged  accidentally,  and  he  frankly  admitted 
that  to  be  the  fact.  The  proof  of  the  statements  of  plaintiff 
in  error,  however,  if  made  while  in  full  possession  of  his 
faculties,  dissipates  all  doubt  upon  this  question.  He  had 
previously  stated  to  Mrs.  Morrissey  that  he  would  shoot 
every  policeman  as  fast  as  they  came  up  to  arrest  him.  Just 
an  instant  before  the  shot  was  fired  he  stated,  "God  damn 
you,  I  will  kill  you."  After  he  had  been  seized  in  the  street 
he  made  the  statement  that  he  had  fired  one  shot  at  officer 
Smith  and  one  of  the  officers  had  fired  a  shot  at  him  and 
they  were  therefore  square.  After  being  placed  in  the  pa- 
trol wagon  he  stated  it  was  his  intention  to  kill  the  first 
policeman  that  came  upon  his  porch.  There  was  no  moon 
on  the  night  in  question  but  the  sky  was  clear,  and  the  offi- 
cers testified  that  they  could  see  fairly  well.  They  were 
able  to  see  the  gun  barrel  and  the  hand  of  plaintiff  in  error 
through  the  opening  in  the  door.  Each  of  the  officers  was 
dressed  in  uniform  and  wore  a  star.  There  was  nothing  to 
obstruct  the  view  of  the  plaintiff  in  error.  He  undoubtedly 
knew  that  the  men  approaching  his  dwelling  were  police 
officers.  Under  this  state  of  the  proof,  unless  plaintiff  in 
error  was  so  drunk  as  not  to  be  able  to  appreciate  what  he 
said  and  did,  there  is  absolutely  no  doubt  whatever  that  the 
shot  was  intentionally  fired. 
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It  is  urged  that  plaintiff  in  error  was  prejudiced  before 
the  jury  by  the  misconduct  of  the  assistant  State's  attorney. 
The  first  complaint  made  in  this  respect  is  that  during  his 
opening  argument  the  assistant  State's  attorney,  in  present- 
ing the  law  to  the  jury,  read  the  statements  of  facts  from 
reported  cases  instead  of  reading  the  law.  We  have  ex- 
amined the  abstract  in  this  respect  and  do  not  find  that  the 
assistant  State's  attorney  did  more  than  to  read  enough  of 
the  ultimate  facts  of  the  cases  he  discussed  to  enable  the 
jury  to  understand  how  the  law  was  to  be  applied. 

During  the  opening  argument  the  assistant  State's  attor- 
ney, holding  the  gun  used  by  plaintiff  in  error  on  the  night 
in  question  and  after  stating  and  illustrating  the  circum- 
stances testified  to,  said :  "And  there  has  been  no  evidence 
offered  by  the  defendant ."  At  this  point  he  was  in- 
terrupted by  an  objection,  which  was  sustained,  and  there- 
upon he  withdrew  the  remark.  It  is  contended  that  this  was 
a  direct  reference  to  the  fact  that  plaintiff  in  error  did  not 
testify.  We  do  not  think  the  remark  can  be  so  construed. 
Testimony  was  offered  on  behalf  of  plaintiff  in  error  which 
the  State's  attorney  had  a  right  to  discuss.  While  this  state- 
ment might  be  construed  as  an  attempt  to  evade  the  stat- 
ute, under  the  state  of  the  record  in  this  case  it  cannot  be 
fairly  said  to  be  an  indication  of  misconduct  on  the  part 
of  the  assistant  State's  attorney.  It  would  have  been  a 
legitimate  argument  for  the  State's  attorney  to  make  that 
no  evidence  had  been  offered  by  the  defendant  sufficient  to 
show  that  he  was  incapable  of  forming  the  intent  charged, 
and  he  may  have  intended  making  such  an  argument.  We 
are  of  the  opinion  that  the  statute  was  not  violated  and 
plaintiff  in  error  was  not  prejudiced  by  this  statement. 

The  following  instruction  was  given  on  behalf  of  the 
People : 

"The  court  instructs  you  that  the  intent  of  a  party  com- 
mitting an  act  may  be  inferred  from  all  the  facts  and  cir- 
cumstances surrounding  the  commission  of  such  act.  A 
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person  is  presumed  by  law  to  intend  the  reasonable  and 
probable  consequences  of  his  own  acts  unless  some  other  or 
different  intention  is  proven." 

It  is  claimed  this  instruction  ignored  the  defense  that 
plaintiff  in  error  was  in  such  a  state  of  intoxication  that 
he  was  incapable  of  forming  an  intent  to  commit  the  crime 
charged  or  to  comprehend  the  threats  he  made.  The  use 
of  a  deadly  weapon  in  making  an  assault  upon  another  is 
not  necessarily  conclusive  that  the  party  making  the  assault 
intended  to  commit  murder.  To  sustain  the  charge  of  an 
assault  with  a  deadly  weapon  with  intent  to  commit  murder 
the  proof  must  show  that  the  assault  was  made  under  such 
circumstances  that  had  the  attempt  been  successful  the  kill- 
ing would  have  been  murder.  (Hammond  v.  People,  199 
111.  173.)  A  man  may  intentionally  use  a  deadly  weapon 
in  self-defense  without  the  implication  of  malice.  He  may 
use  such  weapon  in  a  sudden  heat  of  passion  under  circum- 
stances that  if  killing  resulted  it  would  be  manslaughter. 
None  of  these  elements,  however,  were  involved  in  the  de- 
fense in  this  case.  Proof  was  offered  that  plaintiff  in  er- 
ror was  drunk,  and  it  is  insisted  if  he  was  so  intoxicated 
as  to  be  incapable  of  forming  an  intent  to  commit  the  crime 
with  which  he  was  charged  he  could  not  be  found  guilty, 
and  that  the  instruction  complained  of  denied  him  that  de- 
fense. If  it  be  conceded  that  the  court  should  not  have 
given  the  instruction,  the  error,  under  the  state  of  the  rec- 
ord, would  not  justify  a  reversal  of  the  judgment  There 
was  some  testimony  offered  by  plaintiff  in  error  that  he 
was  drunk,  but  it  utterly  failed  to  show  that  he  was  in  such 
a  state  of  intoxication  as  to  not  know  and  realize  what  he 
was  doing  or  that  he  was  incapable  of  forming  the  intent 
charged.  On  the  contrary,  the  proof  of  his  condition,  acts 
and  declarations,  and  the  testimony  of  a  number  of  wit- 
nesses for  the  prosecution  that  he  was  not  drunk,  warranted 
the  conclusion  that  he  was  not  intoxicated  to  such  a  degree 
that  he  was  incapable  of  forming  an  intention  to  commit 


Digitized  by 


Google 


April, '17.]  The  People  v.  Osborne.  115 

the  crime  with  which  he  was  charged.  No  other  verdict 
than  that  of  guilty  would  have  been  warranted  by  the  evi- 
dence if  the  court  had  refused  the  instruction  complained 
of  and  had  instructed  the  jury,  as  was  done  in  other  instruc- 
tions given  both  for  the  prosecution  and  the  defense,  that 
the  intent  must  be  proved,  beyond  all  reasonable  doubt,  as 
charged  in  the  indictment,  and  in  an  instruction  given  on 
behalf  of  plaintiff  in  error  that  the  jury,  in  determining 
the  intent,  should  consider  all  the  facts  and  circumstances 
proven,  including  the  testimony  as  to  the  condition  of  his 
mind  with  reference  to  his  being  intoxicated.  In  the  ab- 
sence of  prejudicial  errors' of  law,  a  judgment  of  convic- 
tion which  is  warranted  by  the  evidence  will  not  be  reversed. 

Other  instructions  given  on  behalf  of  the  People  directed 
a  verdict  of  guilty.  It  is  urged  that  each  of  these  instruc- 
tions is  erroneous  in  that  it  excludes  a  necessary  element  of 
plaintiff  in  error's  defense.  The  only  defense  which  it  could 
be  claimed  these  instructions  ignore  is  that  plaintiff  in  er- 
ror was  in  the  defense  of  his  habitation  at  the  time  he  fired 
the  shot.  For  the  reasons  we  have  already  given,  these  in- 
structions are  not  subject  to  this  criticism. 

One  of  the  instructions  given  on  behalf  of  the  People 
which  directed  a  verdict  omitted  the  words  "beyond  a  rea- 
sonable doubt,"  and  told  the  jury  that  if  they  believed,  from 
the  evidence,  certain  facts,  they  should  find  plaintiff  in  error 
guilty  of  assault  with  intent  to  kill.  The  words  omitted  in 
this  instruction  were  used  in  each  of  the  other  instructions 
given  on  behalf  of  the  People  where  it  was  necessary  to  use 
them,  and,  in  addition,  a  general  instruction  was  given  on 
behalf  of  plaintiff  in  error  correctly  defining  the  degree  of 
proof  required  before  he  could  be  found  guilty.  Under  this 
state  of  the  record  it  was  not  error  to  give  the  instruction 
complained  of.    Steiner  v.  People,  187  111.  244. 

Complaint  is  made  of  the  action  of  the  court  in  giving 
and  refusing  other  instructions.  For  reasons  already  given 
in  this  opinion  the  court  committed  no  error  in  this  respect. 
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Finding  no  reversible  error  in  the  record  the  judgment 
of  the  circuit  court  is  affirmed.  judgment  affirmed. 

Mr.  Justice  Cooke,  dissenting : 

I  concur  in  all  that  is  said  in  the  majority  opinion  ex- 
cept the  discussion  and  holding  in  reference  to  the  instruc- 
tion of  the  People  which  is  quoted.  I  am  of  the  opinion 
that  by  that  instruction  the  only  defense  interposed  was 
withdrawn  from  the  consideration  of  the  jury  and  that  the 
giving  of  the  instruction  constituted  prejudicial  error. 


(No.  1 1058. — Reversed  and  remanded.) 

Dela  Hettick,  Appellee,  vs.  James  B.  Searcy,  Admr. 

et  al.  Appellants. 

Opinion  filed  April  ip,  Jpiy. 

1.  Wii*LS — what  does  not  show  an  insane  delusion.  The  fact 
that  a  father  and  mother  make  a  joint  and  several  will  for  the 
purpose  of  preventing  their  daughter's  husband,  from  whom  she 
had  parted,  from  inheriting  any  of  their  property  in  case  she  should 
subsequently  become  reconciled  to  him,  does  not  show  an  insane 
delusion,  even  though  they  were  very  much  excited  over  the  mat- 
ter and  used  such  poor  judgment  as  to  practically  disinherit  the 
daughter,  where  their  aversion  to  the  son-in-law  and  their  fear  and 
belief  as  to  his  inheriting  the  property  if  the  daughter  did  not  se- 
cure a  divorce  before  her  death  have  a  reasonable  basis  in  the  facts. 

2.  Same — non-expert  witnesses  cannot  give  opinion  as  to  sanity 
of  testator  without  stating  facts.  Non-expert  witnesses  cannot  give 
their  opinion  that  a  testator  was  not  of  sound  mind  and  memory 
unless  they  state  such  facts  or  circumstances  as  may  induce  a  rea- 
sonable belief  in  the  unsoundness  of  mind  of  the  testator. 

3.  Pleadings — what  question  is  presented  by  a  motion  to  direct 
verdict  in  will  contest  case.  A  motion  to  direct  a  verdict  for  the 
defendants  in  a  will  contest  case  presents  the  question  whether 
there  is  any  evidence,  considered  in  its  most  favorable  aspect,  aided 
by  all  reasonable  inferences  which  may  be  drawn  therefrom,  fairly 
tending  to  prove  the  issues,  and  if  there  is  no  such  evidence  the 
court  should  allow  the  motion. 
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Appeal  from  the  Circuit  Court  of  Macoupin  county; 
the  Hon.  Norman  L.  Jones,  Judge,  presiding. 

Edward  C.  Knotts,  and  Thomas  Rinaker,  for  ap- 
pellants. 

C.  F.  Mortimer,  D.  Logan  Giffin,  and  Jesse  Peebles, 
for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Dela  Hettick,  the  appellee,  (now  Dela  Hettick  Close,) 
filed  her  bill  in  the  circuit  court  of  Macoupin  county  to  set 
aside  the  joint  and  several  will  of  her  parents.  Sarah  J. 
Hettick,  the  mother,  died  March  i,  1910,  seized  of  145  acres 
of  land  near  Scottville,  in  Macoupin  county.  James  M. 
Hettick,  the  father,  died  September  18,  191 1,  possessed  of 
approximately  $30,000  in  personal  property  and  seized  of 
about  600  acres  of  farm  lands  in  Macoupin  county  and  two 
vacant  lots  in  Scottville.  On  September  24,  1909,  James  M. 
and  Sarah  J.  Hettick  executed  their  joint  and  several  will, 
whereby  they  devised  to  appellee,  their  only  child  and  only 
heir-at-law,  the  farm  owned  by  Sarah  J.  Hettick  and  the 
two  vacant  lots  in  Scottville  owned  by  James  M.  Hettick 
for  and  during  the  period  of  her  natural  life  and  at  her 
death  to  the  heirs  of  her  body  in  fee  simple,  and  in  case 
she  died  without  heirs  of  her  body,  then  to  the  trustees  of 
schools  of  the  township  of  Scottville,  in  Macoupin  county, 
to  be  held  by  said  trustees  for  the  use  and  benefit  of  the 
schools  of  that  township  forever,  provided  that  the  land 
should  not  be  sold  but  only  the  rents,  issues  and  profits 
should  be  used  for  the  support  and  benefit  of  said  schools. 
All  the  remainder  of  their  property  was  devised  and  be- 
queathed directly  to  the  trustees  of  schools  of  the  township 
of  Scottville  under  the  same  conditions  as  the  contingent 
devise  to  them  of  the  farm  owned  by  Sarah  J.  Hettick  and 
the  vacant  lots  in  Scottville.    The  bill  charged  lack  of  tes- 
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tamentary  capacity  in  the  testators  and  that  the  will  was 
procured  through  the  undue  influence  of  Sarah  J.  Hettick. 
The  jury  returned  a  verdict  finding  that  the  writing  pro- 
duced was  not  the  will  of  James  M.  Hettick  and  Sarah  J. 
Hettick,  and  a  decree  was  entered  in  conformity  therewith. 

At  the  conclusion  of  the  evidence  on  behalf  of  contest- 
ant, and  again  at  the  close  of  all  the  evidence,  proponents 
asked  for  a  peremptory  instruction  directing  the  jury  to 
find  the  issues  for  the  proponents.  The  court  withdrew 
from  the  consideration  of  the  jury  the  question  of  undue 
influence  but  refused  to  direct  a  verdict  upon  the  question 
of  lack  of  testamentary  capacity.  This  action  of  the  court 
is  assigned  as  error. 

Nine  witnesses  testified  on  behalf  of  contestant.  The 
testimony  thus  produced  tended  to  prove  that  the  testators 
and  appellee  lived  upon  the  farm  owned  by  Sarah  J.  Het- 
tick; that  the  relations  between  the  testators  and  appellee 
were  always  friendly  and  that  testators  had  a  deep  affec- 
tion for  hef  and  exhibited  the  love  and  tender  care  which 
parents  usually  have  for  their  children;  that  the  parents 
were  frugal  and  good  managers  and  had  accumulated  their 
fortune  by  hard  work,  thrift  and  careful  dealing ;  that  ap- 
pellee was  also  frugal  and  thrifty,  and  assisted  her  parents 
in  every  way  possible  in  work  about  the  home  and  in  con- 
serving and  increasing  their  fortune.  On  September  i6, 
1909,  appellee,  at  that  time  being  twenty-six  years  of  age, 
was  married  at  St.  Louis,  Missouri,  to  Dr.  Charles  Waters, 
who  was  then  attending  a  medical  school  in  St.  Louis.  Mr. 
and  Mrs.  Hettick  were  both  much  opposed  to  the  marriage 
of  their  daughter  to  Dr.  Waters  for  some  time  prior  to  the 
marriage  and  talked  with  some  of  their  friends,  relative  to 
the  matter.  In  these  conversations  they  both  seemed  to  be 
much  excited,  particularly  Mrs.  Hettick.  Prior  to  the  time 
of  the  marriage  they  became  reconciled  and  ceased  to  op- 
pose it.  On  September  20,  1909,  appellee  returned  to  her 
home  from  St.  Louis,  informed  her  parents  that  she  had 
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been  informed  that  her  husband  had  sustained  improper  re- 
lations with  a  woman  in  St.  Louis  prior  to  her  marriage, 
and  when  she  had  confronted  him  with  this  information  he 
had  admitted  it,  stating  that  he  would  resume  the  relations 
at  any  time  if  he  saw  fit  to  do  so;  that  she  had  left  him 
and  would  never  live  with  him  again  or  have  anything  fur- 
ther to  do  with  him.  This  caused  both  Mr.  and  Mrs.  Het- 
tick to  become  very  much  troubled  and  distressed,  and  they 
expressed  the  fear  that  Dr.  Waters  would  become  pos- 
sessed of  some  part  or  all  of  their  property  through  appel- 
lee or  because  of  his  relationship  to  her.  By  appointment 
made  by  Mr.  Hettick  the  testators  went  to  the  office  of 
James  B.  Searcy,  an  attorney  at  Palmyra,  on  September  24, 
1909,  and  procured  him  to  draft  the  instrument  in  question. 
Searcy  testifies  that  Mrs.  Hettick  took  the  lead  in  giving 
the  directions  for  the  drafting  of  the  will  and  did  most  of 
the  talking;  that  the  excitement  during  the  time  they  were 
in  his  office  was  intense;  that  they  stated  their  belief  that 
Dr.  Waters  would  secure  their  property  if  their  daughter 
should  come  into  possession  of  it  and  gave  him  the  direc- 
tions as  to  how  they  desired  the  will  to  be  drawn.  He  drew 
the  will  just  as  they  directed  him.  They  further  stated  to 
him  that  should  appellee  secure  a  divorce  from  Dr.  Waters, 
or  when  she  secured  a  divorce,  they  desired  to  execute  a 
codicil  to  the  will  giving  all  their  property  to  appellee.  The 
fee  paid  to  Searcy  included  the  pay  for  the  drafting  of  the 
codicil  which  was  to  be  prepared  and  executed  when  appel- 
lee secured  her  divorce.  Mr.  Hettick  employed  attorneys 
at  that  time  to  represent  his  daughter  in  securing  a  divorce. 
No  divorce  was  attempted  to  be  secured  by  appellee  during 
the  lifetime  of  the  testators,  but  after  their  death,  and  after 
the  expiration  of  two  years  from  the  time  she  left  her  hus- 
band in  St.  Louis,  she  filed  a  bill  and  secured  a  divorce  upon 
the  ground  of  desertion.  After  the  daughter  returned  home 
from  St.  Louis,  and  after  the  will  was  made,  both  of  the 
testators  seemed  to  be  troubled  and  distressed  during  the 
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remainder  of  their  lives  and  in  this  respect  were  changed 
from  what  they  had  formerly  been. 

No  witness  on  behalf  of  contestant  testified  to  any  act 
or  conversation  by  either  of  the  testators  which  was  out  of 
the  ordinary  or  v/ould  indicate  mental  unsoundness.  It  is 
the  contention  of  appellee  that  her  parents  were  victims  of 
an  insane  delusion  in  respect  to  Dr.  Waters,  in  that  they 
believed  he  had  some  design  upon  their  estate  and  would 
attempt  by  some  means  to  secure  possession  of  their  es- 
tate should  it  descend  to  her,  and  in  support  of  this  conten- 
tion it  is  pointed  out  that  Dr.  Waters  never  gave  any  in- 
dication that  he  had  any  such  design ;  that  appellee  had  left 
him  and  had  assured  her  parents  that  she  never  intended 
to  live  with  him  again  or  have  anything  to  do  with  him. 
There  is  nothing  in  the  testimony  of  any  of  the  witnesses 
on  the  part  of  contestant  to  indicate  that  either  of  the  tes- 
tators was  of  unsound  mind  or  suffering  from  any  insane 
delusion.  It  might  well  be  argued  that  they  used  poor  judg- 
ment as  to  the  best  means  to  accomplish  the  end  they  sought 
to  attain,  as  it  was  shown  that  they  had  repeatedly  expressed 
their  intention  that  appellee  should  receive  their  entire  es- 
tate when  they  died.  Appellee  had  married  Dr.  Waters. 
At  the  time  this  will  was  made  he  was  her  husband.  So 
far  as  this  record  discloses  she  had  no  grounds  at  that  time 
for  securing  a  divorce.  The  acts  of  which  appellee  disap- 
proved were  committed  prior  to  the  marriage.  The  tes- 
tators no  doubt  appreciated  that  should  they  die  and  leave 
all  their  estate  to  appellee,  and  should  she  in  turn  die  with- 
out securing  a  divorce  from  Dr.  Waters,  he  would  have  a 
substantial  interest  in  her  estate  which  could  not  be  de- 
feated. It  could  hardly  be  said  to  be  an  insane  delusion  if 
the  testators  entertained  the  belief  that  their  daughter  might 
become  reconciled  to  this  man  whom  they  disapproved  of, 
and  that  she  might  voluntarily  turn  over  to  him  a  consid- 
erable portion,  if  not  all,  of  any  estate  she  would  inherit 
from  them.    It  was  no  delusion  on  the  part  of  the  testators 
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that  their  daughter  had  married  this  man.  It  was  no  de- 
lusion on  their  part  to  believe  that  as  her  husband,  should 
she  become  possessed  of  their  estate  and  die  prior  to  secur- 
ing a  divorce,  he  would  have  a  substantial  interest  in  the 
property,  and  it  cannot  be  said  that  they  were  suffering 
from  a  delusion  because  they  desired  to  prevent  Dr.  Waters 
ever  securing  any  portion  of  their  estate  through  a  recon- 
ciliation with  their  daughter.  The  testators  may  have  used 
poor  judgment  in  practically  disinheriting  their  daughter  in 
order  to  deprive  Dr.  Waters  of  an  opportunity  to  secure 
any  portion  of  their  property,  but  they  cannot  be  said  to 
have  been  suffering  from  such  an  insane  delusion  as  to  ren- 
der them  incapable  of  making  a  testamentary  disposition 
of  their  property  merely  because  they  did  not  adopt  some 
scheme  whereby  the  daughter  would  have  the  beneficial  use 
of  all  their  property  and  at  the  same  time  her  husband 
would  be  prevented  from  ever  obtaining  any  part  of  such 
property. 

Five  of  the  witnesses  who  testified  on  behalf  of  contest- 
ant were  permitted  to  express  their  opinion,  over  the  ob- 
jection of  proponents,  that  the  testators  were  not  of  sound 
mind  and  memory.  As  to  one  of  these  witnesses  the  court 
allowed  a  motion  excluding  her  testimony  on  this  subject. 
These  were  all  non-expert  witnesses.  None  of  them  had 
stated  facts  or  circumstances  which  could  induce  a  reason- 
able belief  of  the  unsoundness  of  mind  of  the  testators, 
and  such  opinion  was  therefore  inadmissible.  Brainard  v. 
Braimrd,  259  111.  613;  Walker  v.  Struthcrs,  273  id.  387; 
Lloyd  V.  Rtish,  273  id.  489. 

The  motion  to  direct  a  verdict  presented  the  question 
whether  there  was  any  evidence,  considered  in  its  most 
favorable  aspect,  aided  by  all  reasonable  inferences  which 
might  be  drawn  therefrom,  fairly  tending  to  prove  the  is- 
sues. {Lloyd  V.  Rush,  supra.)  No  evidence  was  offered 
*on  the  part  of  contestant  which  fairly  tended  to  prove  the 
issues.    Eighteen  witnesses  testified  on  behalf  of  proponents 
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that  the  testators  were  both  of  sound  mind  and  fully  com- 
petent to  transact  all  the  ordinary  business  affairs  of  life. 
The  court  erred  in  not  giving  the  peremptory  instruction. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  is  remanded.  Rez}ersed  and  remanded. 


(No.  1 1 303. — ^Judgment  affirmed.) 

Lester  C.  Seawell,  Appellant,  vs.  The  Oregon  Short 

Line  Railroad  Company,  Appellee. 

Opinion  filed  April  ip,  ipij. 

Rfis  JUDICATA — when  a  judgment  of  Supreme  Court  is  res  judi- 
cata on  a  second  appeal.  A  judgment  of  the  Supreme  Court  re- 
versing a  judgment  and  remanding  the  cause  for  new  trial  is  res 
judicata  on  a  second  appeal  in  the  same  case,  where  the  parties  and 
all  questions  of  law  and  fact  are  the  same  as  on  the  first  appeal. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  writ  of  error  to  the  Munici- 
pal Court  of  Chicago ;  the  Hon.  Hosea  W.  Wells,  Judge, 
presiding. 

Charles  A.  Butler,  for  appellant. 

John  A.  SheEan,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Appellant  brought  an  action  in  the  municipal  court  of 
Chicago  against  the  appellee,  based  on  the  Carmack  amend- 
ment to  the  Hepburn  act,  for  damages  sustained  by  him  on 
a  shipment  of  sheep.  The  defense  interposed  was  that  ap- 
pellee was  not  the  initial  carrier ;  that  the  shipment  was  an 
inter-State  shipment  and  originated  at  Evergreen,  Idaho,  on 
the  line  of  the  Pacific  and  Idaho  Northern  Railway  Com- 
pany.   The  municipal  court  rendered  judgment  in  favor  of 
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appellant,  and  appellee  prosecuted  an  appeal  to  the  Appel- 
late Court  for  the  First  District,  where  the  judgment  of  the 
municipal  court  was  affirmed.  The  facts  in  this  case  being 
similar  to  those  in  a  case  brought  by  E.  Looney  against  the 
Oregon  Short  Line  Railroad  Company,  the  two  cases  Were 
consolidated  for  hearing  in  the  Appellate  Court.  A  certifi- 
cate of  importance  was  granted  and  the  two  cases  were  ap- 
pealed to  this  court  and  decided  at  the  February  term,  191 6, 
in  Looney  v.  Oregon  Short  Line  Railroad  Co.  and  Seawell 
V.  Oregon  Short  Line  Railroad  Co.  271  111.  538.  This  court 
reversed  the  judgments  of  the  Appellate  and  municipal 
courts  and  remanded  the  causes  to  the  municipal  court.  On 
remandment  the  Seawell  case  was  re-tried  and  a  verdict  in 
favor  of  appellee  was  directed  by  the  municipal  court  upon 
practically  the  same  facts  upon  which  it  was  submitted,  at 
the  first  trial  in  that  court,  and  judgment  was  entered  ac- 
cordingly. Appellant  sued  out  a  writ  of  error  from  the  Ap- 
pellate Court  for  the  First  District,  where  the  judgment  of 
the  municipal  court  was  affirmed  and  a  certificate  of  ipipor- 
tance  granted. 

This  appeal  only  serves  to  bring  before  us  the  same  ques- 
tions of  law  and  fact  as  were  considered  and  decided  by 
this  court  adversely  to  appellant's  contention  in  Seawell  v. 
Oregon  Short  Line  Railroad  Co.  supra.  As  the  parties  are 
the  same  in  this  case,  the  judgment  of  this  court  on  the  same 
facts  and  the  same  questions  of  law  against  this  appellant 
on  the  former  appeal  to  this  court  is  res  judicata,  and  those 
questions  of  law  and  fact  cannot  be  further  raised  by  ap- 
pellant. Keokuk  and  Hamilton  Bridge  Co.  v.  People,  185 
111,  276;  Heimann  v.  IVilke,  219  id.  310. 

The  judgment  of  the  Appellate  Court  is  therefore  af- 

^""^-  Judgment  affirmed. 
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(No.  1 1232. — Judgment  affirmed.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Tony  Venckus,  Plaintiff  in  Error. 

Opinion  filed  April  ip,  ipi/, 

1.  Criminal  i,aw — instruction  as  to  excusable  homicide  should 
not  omit  absence  of  culpable  negligence.  Homicide  cannot  be  ex- 
cused as  a  misadventure  unless  the  act  of  the  slayer  was  lawful 
and  done  without  any  intention  to  kill  and  without  culpable  neg- 
ligence, and  an  instruction  defining  excusable  homicide,  and,  in 
eflfect,  directing  a  verdict,  should  not  be  given  without  the  require- 
ment that  the  killing  must  not  be  the  result  of  culpable  negligence. 

2.  Same — when  instruction  directing  a  verdict  of  not  guilty  in 
a  murder  trial  should  not  ignore  crime  of  manslaughter.  An  in- 
struction in  a  murder  trial  directing  a  verdict  of  not  guilty  although 
the  jury  might  believe  and  find  from  the  evidence  that  the  defend- 
ant was  engaged  in  an  unlawful  act  which  resulted  in  the  killing 
should  not  be  given,  for  sucli  killing  would  be  manslaughter. 

3.  Same — what  is  involuntary  manslaughter.  Involuntary  man- 
slaughter consists  in  the  killing  of  a  human  being,  without  any  in- 
tent to  do  so,  in  the  commission  of  an  unlawful  act,  or  of  a  lawful 
act  wjthout  due  caution  or  circumspection. 

4.  Same — when  firing  a  revolver  is  not  a  lawful  act.  Intention- 
ally firing  a  revolver  on  a  public  highway  in  close  proximity  to 
twenty  or  more  people,  some  of  whom  were  behind  the  person  do- 
ing the  shooting  and  most  of  them  in  front  of  him,  is  an  unlawful 
act,  where  no  one  was  offering  him  any  violence  or  saying  anything 
to  him  at  the  time  he  fired  the  shot,  which  he  testified  was  fired  to 
drive  the  people  away  from  his  place. 

5.  Same — actual  intent  to  kill  does  not  enter  into  the  definition 
of  murder.  Murder  may  be  committed  without  any  actual  intent  to 
kill  anyone,  and  it  is  not  necessary  that  the  party  charged  therewith 
should  have  malice  towards  the  particular  party  killed,  as  malice 
may  be  inferred  when  an  act  in  itself  unlawful  is  done  deliberately 
and  with  the  intention  to  injure  or  do  great  bodily  harm  to  those 
against  whom  it  is  directed  and  death  is  occasioned  by  it. 

Writ  of  Error  to  the  Circuit  Court  of  Winnebago 
county ;  the  Hon.  Arthur  H.  Frost,  Judge,  presiding. 

Roy  p.  Hall,  and  B.  Jay  Knight,  (Karl  J.  Mohr,  of 
counsel,)  for  plaintiff  in  error. 
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Edward  J.  Brundage,  Attorney  General,  William 
Johnson,  State's  Attorney,  and  Arthur  R.  Roy,  for  the 
People. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court  : 

The  plaintiff  in  error  was  indicted  at  the  October  term, 
1916,  of  the  circuit  court  of  Winnebago  county,  for  the 
murder  of  Stanley  Paczuillis.  He  was  convicted  of  man- 
slaughter and  adjudged  to  serve  an  indefinite  term  in  the 
penitentiary  at  Joliet  and  has  sued  out  this  writ  of  error. 

Plaintiff  in  error  was  born  in  Russia,  is  twenty-seven 
years  of  age  and  has  been  in  this  country  about  seven  years. 
In  the  summer  of  1916  he  was  living  with  his  wife  about 
five  miles  south  of  the  city  of  Rockford  on  a  five-acre  tract 
of  land,  which  he  farmed  and  raised  potatoes  and  garden 
vegetables  and  feed  for  his  cow  and  horses.  He  also  had 
a  lot  of  pigs  and  chickens,  geese  and  ducks,  which  were 
confined  by  fences  and  gates.  A  public  gravel  road  runs 
east  and  west  by  plaintiff  in  error's  premises.  There  is  a 
fence  on  the  north  line  of  his  premises,  and  the  front  of 
his  house  is  about  forty  feet  south  of  the  front  gate  in  that 
fence.  The  gate  is  seventeen  feet  south  of  the  south  line 
of  the  gravelroad,  and  there  is  a  ditch  about  one  and  one- 
half  feet  deep  on  the  south  line  of  the  gravel  road.  On 
Sunday  morning,  August  27,  1916,  three  automobile  loads 
of  Russians  or  Lithuanians, — about  thirteen  men  and  seven 
women, — gathered  at  plaintiff  in  error's  home  and  had  what 
they  called  a  "beer  party."  Jim  Jeselum  took  the  party 
there  in  his  automobile,  making  three  trips  in  the  morning 
and  three  trips  in  the  evening  to  take  the  guests  to  and 
from  the  beer  party.  Jeselum  invited  the  guests  to  this 
party  at  the  request  of  plaintiff  in  error,  according  to  Jese- 
lum's  testimony,  but  plaintiff  in  error  denied  making  any 
such  a  request  and  claims  that  they  came  there  of  their 
own  accord,  without  any  notice  to  him.  At  any  rate,  three 
kegs  of  beer  were  taken  to  plaintiff  in  error's  house  for  the 
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beer  party  by  John  Cervinski  and  another  man  on  Saturday 
night,  August  26,  and  stored  in  plaintiff  in  error's  cellar, 
according  to  his  own  testimony.  The  parties  drank  beer 
there  that  day  until  late  in  the  afternoon  and  ate  lunch  that 
they  had  brought  with  them.  Plaintiff  in  error  drank  with 
them  part  of  the  time  and  also  worked  around  his  home, 
feeding  the  pigs  and  taking  care  of  his  stock  generally. 
Sometime  in  the  afternoon  Cervinski  bought  a  chicken 
from  plaintiff  in  error  and  paid  him  a  dollar  for  it.  Cer- 
vinski was  to  select  and  catch  the  chicken,  and  while  he  and 
another  one  of  the  party  were  trying  to  catch  it  they  opened 
and  left  open  the  gates,  and  all  of  the  plaintiff  in  error's 
pigs,  geese  and  ducks  got  out  and  were  scattered  around 
his  premises,  according  to  his  claim.  Cervinski  caught  the 
chicken  he  had  selected  but  was  dissatisfied  with  it  and  told 
plaintiff  in  error  it  was  not  even  worth  fifty  cents.  Plain- 
tiff in  error  returned  Cervinksi  his  dollar  and  then  Cer- 
vinski tried  to  buy  some  pigs.  Bad  feeling  finally  arose 
between  the  two  and  they  quarreled.  Steve  Micks,  another 
one  of  the  visitors,  also  got  into  the  quarrel,  and  they  all 
became  very  angry  and  tried  to  fight  but  were  prevented 
from  so  doing  by  the  other  parties.  Micks  testified  that 
plaintiff  in  error  slapped  him  in  the  face.  Plaintiff  in  error 
denied  that  in  his  testimony  and  testified  that  Micks  slapped 
him  in  the  face.  Micks  is  corroborated  by  the  other  wit- 
nesses who  testified  on  that  point.  The  row  occurred  at 
five  o'clock  P.  M.  or  later,  and  while  it  was  progressing 
plaintiff  in  error  threw  the  three  beer  kegs  into  the  public 
road  and  ordered  all  the  guests  to  leave  the  premises.  All 
the  guests  promptly  left  his  house  and  yard  and  walked  out 
into  the  public  road  to  take  the  automobile  for  their  homes 
except  Cervinski  and  Micks,  who  said  they  had  paid  to  stay 
and  had  a  right  to  stay.  Others  of  the  guests,  however, 
persuaded  them  not  to  have  any  trouble  there  and  took  the 
two  with  them  out  into  the  road  in  front  of  the  house,  and 
they  were  all  crowded  in  and  around  the  automobile  which 
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had  been  driven  up  in  front  of  the  gate  or  a  little  east  of 
it  and  headed  east,  and  it  was  being  filled  by  the  guests  for 
a  trip  home.  Plaintiff  in  error  claims  that  at  this  time 
Cervinski,  who  was  near  the  automobile,  said  to  him :  "You 
poor  farmer,  we  showed  you ;  you  drove  us  out  from  the 
place  and  we  had  to  show  you."  He  further  claims  that 
just  after  Cervinski  spoke  these  words  a  shot  was  fired 
from  the  automobile,  and  that  he  then  went  into  his  house 
and  got  his  gun;  that  he  came  back  out  of  his  premises, 
and  while  standing  on  the  east  side  of  his  gate,  with  his 
gun  in  his  hand  behind  him,  he  fired  a  shot  from  behind  his 
back ;  that  he  only  fired  one  shot,  and  that  he  did  not  point 
his  gun  at  anyone  and  did  not  know  anyone  was  behind 
him,  and  that  when  he  turned  around  he  saw  the  deceased 
lying  in  the  ditch,  on  the  line  of  the  roadway  in  front  of 
the  gate.  All  the  witnesses  (except  plaintiff  in  error)  who 
saw  the  shooting  testified  positively  that  the  automobile  was 
to  the  east  or  northeast  of  the  gate  and  that  the  deceased 
was  near  the  automobile  trying  to  get  into  it  when  plain- 
tiff in  error  began  firing ;  that  he  fired  two  or  three  shots 
from  near  the  vicinity  of  his  front  gate,  in  a  northeasterly 
direction,  while  holding  his  revolver  directly  in  front  of 
him  and  pointed  straight  at  the  crowd  in  and  around  the 
automobile,  not  over  fifteen  feet  away  from  him ;  that  no 
one  else  fired  a  shot  on  that  occasion,  and  that  he  fired  all 
the  shots  that  were  fired  there  and  was  very  angry  when  he 
fired  them.  After  the  shots  were  fired  the  deceased  was 
found  lying  in  the  ditch  by  the  side  of  the  roadway,  in  a 
northeasterly  direction  from  the  gate,  as  shown  by  all  the 
witnesses  except  plaintiff  in  error,  who  testified  that  he  was 
in  a  northwesterly  direction  from  the  gate.  He  was  shot 
in  the  back,  about  two  inches  to  the  left  of  the  spinal  col- 
umn, below  the  lower  rib,  and  the  ball  went  through  the 
body  and  lodged  underneath  the  skin  in  the  anterior  part 
of  the  body  and  below  the  ribs,  from  the  effects  of  which 
yround  he  die<}  at  two  o'clock  A.  M.  the  next  day. 
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Plaintiff  in  error  contends  that  his  own  testimony  shows 
that  the  shooting  and  the  killing  of  the  deceased  were 
purely  accidental  and  that  the  killing  was  a  homicide  by 
misadventure,  as  defined  by  our  Criminal  Code,  and  that 
the  court  erred,  in  refusing  to  give  proper  instructions  of- 
fered by  him  on  that  theory.  The  shooting  itself  was  not 
accidental,  but  is  clearly  shown  by  the  evidence  of  all  the 
witnesses,  including  plaintiff  in  error  himself,  to  have  been 
done  intentionally  by  plaintiff  in  error.  According  to  the 
testimony  of  all  the  eye-witnesses  except  plaintiff  in  error, 
he  shot  directly  at  the  crowd  with  the  intention  of  shooting 
somebody.  By  his  own  testimony  he  fired  off  his  revolver, 
held  behind  him,  intentionally,  for  the  purpose  of  driving 
away  the  crowd,  and  killed  Paczuillis  without  any  inten- 
tion of  shooting  him  or  anyone  else.  The  killing  cannot 
be  excusable  homicide  by  misadventure  unless  his  act  was  a 
lawful  act  and  done  without  any  intention  to  kill  and  with- 
out culpable  negligence.  (Kurd's  Stat.  1916,  Crim.  Code, 
sees.  152,  290.) 

Complaint  is  made  of  the  court's  refusal  to  give  plain- 
tiff in  error's  refused  instructions  6,  9,  10,  11,  13  and  15. 
Instruction  No.  9  bears  upon  the  question  of  reasonable 
doubt,  and  that  question  was  fully  covered  by  other  instruc- 
tions given  by  the  court.  Instructions  10  and  13  were  prop- 
erly refused  because  they  do  not  state  the  law  correctly. 
They  both  directed  a  verdict  of  not  guilty  although  the  jury 
might  believe  and  find  from  the  evidence  that  the  defend- 
ant was  engaged  in  an  unlawful  act  which  resulted  in  the 
killing  of  Stanley  Paczuillis.  It  might  be  true  that  he 
would  not  be  guilty  of  murder,  but  such  a  killing  would 
be  manslaughter.  Involuntary  manslaughter  consists  in  the 
killing  of  a  human  being,  without  any  intent  to  do  so,  in 
the  commission  of  an  unlawful  act,  or  a  lawful  act  with- 
out due  caution  or  circumspection.  (Crim.  Code,  sees.  143, 
145.)    Refused  instruction  No.  15  reads  as  follows: 
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"The  court  instructs  the  jury  that  excusable  homicide 
by  misadventure  is  when  a  person  in  doing  a  lawful  act 
without  intention  of  killing  yet  unfortunately  kills  another, 
as  where  a  man  is  at  work  with  an  ax  and  the  head  flies 
off  and  kills  a  bystander,  or  where  a  parent  is  moderately 
correcting  his  child,  or  master  his  servant  or  scholar,  or  an 
officer  punishing  a  criminal,  and  happens  to  occasion  death, 
it  is  only  a  misadventure,  for  the  act  of  correction  was  law- 
ful. And  in  this  regard  the  court  instructs  the  jury  that  in 
all  other  instances  which  stand  upon  the  same  footing  of 
reason  and  justice  as  those  enumerated  shall  be  considered 
justifiable  or  excusable  homicide.  And  the  court  further 
instructs  the  jury  that  in  the  event  of  the  homicide  appear- 
ing to  be  justifiable  or  excusable,  the  person  indicted  shall, 
upon  his  trial,  be  fully  acquitted  and  discharged.  And  in 
this  case  the  court  instructs  you  that  the  question  of  whether 
or  not  the  killing  of  Stanley  Paczuillis  by  Tony  Venckus 
was  accidental  or  by  misadventure  is  a  question  of  fact  for 
you  to  decide,  having  in  mind  all  of  the  facts  and  circum- 
stances in  connection  with  said  killing." 

The  foregoing  instruction  contains  a  part  of  the  statu- 
tory definition  of  excusable  homicide  by  misadventure  as 
given  in  section  152  of  the  Criminal  Code.  Section  290  of 
the  Criminal  Code  provides  that  "acts  committed  by  mis- 
fortune or  accident  shall  not  be  deemed  criminal,  where  it 
satisfactorily  appears  that  there  was  no  evil  design  or  in- 
tention, or  culpable  negligence."  The  said  instruction  also 
includes  sections  153  and  154  of  the  Criminal  Code.  By 
this  instruction  the  jury  would  understand  that  plaintiff  in 
error  was  to  be  acquitted  if  the  killing  was  a  homicide  by 
misadventure  or  by  misfortune  or  accident,  and  it  is  clear 
that  the  instruction  does  not  give  the  full  definition  of  such 
a  killing  and  the  circumstances  under  which  one  may  be 
properly  acquitted  for  such  a  killing.  Homicide  by  mis- 
adventure, and  for  which  an  accused  may  be  excused  or 
acquitted,  is  the  accidental  killing  of  another  where  the 
278-  9 
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slayer  is  doing  a  lawful  act,  unaccompanied  by  any  crimi- 
nally careless  or  reckless  conduct.  (State  v.  Lodge,  33  Atl. 
Rep.  [Del.]  312.)  The  same  ideas  are  incorporated  in  said 
sections  152  and  290  of  the  Criminal  Code,  and  an  instruc- 
tion that  in  effect  directs  a  verdict  should  not  be  given  by 
simply  giving  the  statutory  definition  of  homicide  by  mis- 
adventure, without  incorporating  in  it  the  further  require- 
ment that  such  killing  must  not  be  the  result  of  culpable 
negligence. 

There  is  a  further  reason  why  the  refusal  of  the  said 
instruction  was  not  reversible  error.  The  act  of  plaintiff 
in  error  in  question  was  not  a  lawful  act  if  only  his  evi- 
dence is  considered.  The  evidence  shows,  beyond  all  rea- 
sonable doubt,  that  no  one  was  doing  or  attempting  to  do 
plaintiff  in  error  any  violence  whatever  at  the  time  he  shot 
the  deceased.  No  one  was  even  quarreling  with  him  or 
saying  anything  to  him  at  and  just  prior  to  the  moment  he 
fired  the  fatal  shot.  His  own  testimony  does  not  tend  in 
the  least  to  contradict  those  facts.  He  positively  testified 
that  he  fired  the  shot  that  struck  the  deceased  to  drive  the 
people  away  from  his  place.  At  that  very  moment  they 
were  all  trying  to  get  away,  and  all  of  them  had  abandoned 
all  attempt  to  continue  the  quarrel  or  do  any  violence  to 
him.  The  deliberate  and  intentional  firing  of  his  revolver, 
under  such  circumstances  and  for  such  a  purpose,  was  not 
a  lawful  act.  He  was  on  a  public  highway,  in  close  prox- 
imity to  twenty  or  more  people,  some  of  whom,  according 
to  his  own  testimony,  were  behind  him  and  most  of  them 
in  front  of  him.  He  was  not  only  doing  an  unlawful  act 
but  was  performing  it  in  a  reckless  and  culpable  manner, 
without  even  looking  to  see  if  there  were  any  persons  be- 
hind him. 

Instructions  numbered  6  and  1 1  as  offered  by  plaintiff 
in  error  contained  parts  of  instruction  15, — that  is,  the 
last  parts  thereof  without  the  definition  of  homicide  by  mis- 
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adventure, — and  for  the  same  reason  they  were  properly 
refused. 

Plaintiff  in  error  has  no  real  ground  of  complaint  as  to 
the  verdict  and  judgment  in  this  case.  He  was  really  very 
fortunate  that  he  was  not  convicted  of  murder  under  the 
evidence  in  the  case.  The  evidence  is  overwhelming  that 
he  fired  the  revolver  directly  at  the  parties  in  and  around 
the  automobile.  If  he  unlawfully  and  with  malice  afore- 
thought fired  his  revolver  at  any  member  of  the  party  with 
intent  to  injure  that  person  and  missed  him  and  killed  the 
deceased  he  would  be  clearly  guilty  of  murder.  So  would 
he  if  he  pointed  the  revolver  at  the  crowd  generally  and 
with  malice  fired  his  revolver  with  recklessness  and  with- 
out concern  as  to  the  consequences  and  killed  the  deceased, 
although  he  may  not  have  intended,  in  fact,  to  shoot  or 
injure  any  person.  To  constitute  murder  it  is  not  neces- 
sary that  the  party  charged  therewith  should  have  malice 
towards  the  particular  party  killed.  Actual  intent  to  kill 
does  not  enter  into  the  definition  of  murder.  Malice  may 
be  inferred  when  an  act  in  itself  unlawful  is  done  deliber- 
ately and  with  intention  of  mischief  or  great  bodily  harm 
to  those  on  whom,  it  may  chance  to  light,  if  death  is  occa- 
sioned by  it  So  murder  may  be  committed  without  any 
actual  intent  to  kill  anyone.  Adams  v.  People,  109  111.  444; 
Dunaway  v.  People,  1 10  id.  333. 

The  series  of  instructions  given  in  this  case  embraced 
the  law  of  the  case,  and  when  considered  as  a  whole  they 
contain  every  proposition  of  law  that  was  properly  submit- 
ted by  plaintiff  in  error,  and  the  court  committed  no  re- 
versible error  by  the  refusal  of  instructions  or  otherwise. 
It  is  plainly  apparent  that  substantial  justice  has  not  been 
denied  plaintiff  in  error,  and  that  he  could  not  reasonably 
expect  a  lighter  sentence  should  the  cause  be  submitted  to 
another  jury. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 
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(No.  1 1 178. — Reversed  in  part  and  remanded.) 
The  People  ex  rel.  Henry  Stuckart,  County  Collector,  Ap- 
pellee, vs.  James  B.  Waller,  Jr.,  Appellant. 

Opinion  filed  April  jg,  igiy, 

1.  Taxes— twrden  is  on  objector  to  sustain  objections  by  afHrm- 
ative  proof.  Where  the  county  collector  makes  a  prima  facie  case 
on  application  for  judgment  and  order  of  sale  the  burden  is  cast  on 
the  objector  to  sustain  every  objection  by  affirmative  proof. 

2.  The  other  questions  in  this  case  are  controlled  by  the  deci- 
sions in  People  v.  Day,  277  111.  543,  People  v.  Huey,  277  id.  561, 
and  People  v.  Daemicke,  {ante,  p.  53.) 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  John  H.  Williams,  Judge,  presiding. 

William  E.  Britton,  and  Palmer  M.  Gunnell,  for 
appellant. 

Maclay  Hoyne,  State's  Attorney,  (Samuel  A.  Et- 
TELSON,  Corporation  Counsel,  Charles  Center  Case,  Jr., 
Felsenthal  &  Wilson,  William  F.  Struckmann,  Ed- 
mund D.  Adcock,  Ross  C.  Hall,  Walter  E.  Beebe, 
Leon  Hornstein,  and  Joseph  F.  Grossman,  of  counsel,) 
for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

James  B.  Waller,  Jr.,  appellant,  filed  objections  to  the 
application  of  the  county  collector  of  Cook  county  for  judg- 
ments and  orders  of  sale  of  appellant's  property  for  the  non- 
payment of  certain  taxes.  The  unpaid  taxes  to  which  ap- 
pellant filed  objections  are  all  the  taxes  of  Cook  county,  all 
taxes  for  the  Sanitary  District  of  Chicago  and  for  the  for- 
est preserve  district  levied  in  191 5;  also  certain  taxes  for 
the  city  of  Chicago,  ( i )  taxes  for  the  police  and  firemen's 
pension  funds,  (2)  seven  series  of  bonds  authorized  by  the 
city  council  on  March  i,  191 5,  and  the  two  series  of  refund- 
ing bonds  authorized  by  the  city  council  on  May  7,  191 5; 
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also  items  in  the  levies  of  the  county  of  Cook,  the  sanitary 
district  and  city  of  Chicago  for  loss  and  cost  of  collection, 
upon  the  ground  that  the  same  are  excessive.  The  county 
court  sustained  objections  to  the  forest  preserve  district  tax 
and  the  tax  levied  as  a  part  of  the  county  tax  known  as 
parent's  pension  fund,  but  no  cross-errors  have  been  as- 
signed as  to  the  court's  action  in  that  regard.  The  court 
overruled  all  other  objections  of  appellant  and  entered  judg- 
ments and  orders  of  sale,  and  from  those  judgments  and 
orders  this  appeal  is  prosecuted. 

One  or  more  of  the  same  objections  substantially  as 
made  on  this  record  and  argued  by  appellant  in  his  brief 
in  this  case  were  made  and  argued  before  this  court  in  the 
cases  of  People  v.  Day,  277  111.  543,  People  v.  Daemicke, 
(ante,  p.  53,)  and  People  v.  Huey,  277  111.  561.  All  the 
questions  raised  on  this  record  necessary  to  a  decision  of  the 
case  were  decided  by  this  court  in  said  three  causes,  and  the 
decisions  in  those  cases  necessarily  control  the  decision  in 
the  instant  case.  This  court  held  in  those  cases  that  the 
judgments  and  orders  of  sale  were  erroneous  as  to  the 
county  tax  except  the  bond  taxes  and  as  to  all  the  sanitary 
district  taxes.  The  judgments  and  orders  of  sale  of  the 
lower  court  were  affirmed  in  those  cases  as  to  the  county 
and  city  bond  taxes  and  also  as  to  the  taxes  for  the  police 
and  firemen's  pension  funds.  Other  specific  objections  to 
certain  items  of  said  taxes  not  raised  in  said  three  cases  are 
raised  on  this  record,  but  they  will  not  be  here  considered 
because  not  necessary  to  a  decision  of  the  case.  Some  of 
the  objections  made  are  not  supported  by  the  evidence  or 
arc  waived  because  not  urged  by  the  appellant  in  this  court. 
The  objection  to  the  items  in  the  levies  of  the  county,  sani- 
tary district  and  city  taxes  for  loss  and  cost  of  collection  that 
they  are  excessive  is  of  that  character,  as  there  is  no  proof 
in  the  record  to  support  it.  It  was  admitted  that  appellee's 
proof  made  a  prima  facie  case.    The  burden  was  then  cast 
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on  appellant  to  sustain  every  objection  made  by  him  by  af- 
firmative proof. 

For  the  reasons  set  forth  in  the  three  decisions  above 
cited,  the  judgments  and  orders  of  sale  of  the  county  court 
are  affirmed  in  part  and  reversed  in  part  and  the  cause  is 
remanded.  Reversed  in  part  and  remanded. 


(No.  1 1 290. — ^Judgment  affirmed.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  Henry  R.  Crawford,  Plaintiff  in  Error. 

Opinion  filed  April  ip,  igij. 

1.  Criminal  law — when  prosecutor  may  he  required  to  elect 
upon  which  charge  he  will  proceed.  It  is  proper  to  state  the  same 
offense  in  different  ways  in  as  many  counts  of  an  indictment  as 
the  pleader  may  think  necessary,  even  though  the  judgment  on  the 
several  counts  be  different,  provided  all  the  counts  are  for  felo- 
nies or  all  for  misdemeanors,  but  where  two  or  more  distinct  fel- 
onies are  charged  in  the  same  indictment  it  may  be  quashed  or  the 
prosecutor  compelled  to  elect  upon  which  charge  he  will  proceed. 

2.  Same — evidence  of  similar  offenses  is  admissible  in  prosecu- 
tion for  obtaining  money  by  means  of  the  confidence  game.  In  a 
prosecution  for  obtaining  money  by  means  and  by  use  of  the  con- 
fidence game,  other  offenses  committed  by  the  defendant  similar  to 
the  one  for  which  he  is  being  tried  are  admissible  to  show  guilty 
knowledge  and  intent. 

3.  Same — when  instruction  as  to  obtaining  money  by  means  of 
confidence  game  is  not  erroneous.  An  instruction  as  to  the  nature 
of  the  crime  of  obtaining  money  by  means  and  by  use  of  the  con- 
fidence game  is  not  erroneous  where  it  is  in  the  language  of  the 
statute  and  is  given  simply  to  inform  the  jury  generally  as  to  the 
law  of  the  case. 

4.  Same — when  one  who  receives  a  payment  on  a  mortgage  is 
guilty  of  the  confidence  game.  A  mortgagee  who  sells  a  note  and 
mortgage  but  does  not  disclose  that  fact  to  the  mortgagor  or  the 
latter's  grantee  but  continues  to  receive  payments  of  interest  and 
finally  a  payment  of  the  principal,  which  he  appropriates  to  his 
own  use,  is  guilty  of  obtaining  the  money  by  means  of  the  confi- 
dence game,  where  he  did  all  that  was  necessary  to  induce  the  be- 
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lief  that  he  still  owned  the  note  and  mortgage;  and  the  fact  that 
the  debtor  did  not  require  the  mortgage  and  note  to  be  produced 
before  payment  but  relied  upon  the  mortgagee's  promise  to  send 
them  later  does  not  change  the  situation,  where  the  mortgagee  did 
actuially  release  the  mortgage  of  record. 

Dunn  and  Duncan,  J  J.,  dissenting. 

Writ  ok  Error  to  the  Circuit  Court  of  Montgomery 
county ;  the  Hon.  J.  C.  McBride,  Judge,  presiding. 

J.  E.  HoGAN,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  J.  Earl  Ma- 
jor, State's  Attorney,  C.  W.  Middlekauff,  and  Arthur 
R.  Roy,  (Amos  Miller,  of  counsel,)  for  the  People. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court: 

An  indictment  was  returned  against  plaintiff  in  error  by 
the  grand  jury  of  the  circuit  court  of  Montgomery  county 
at  the  April  term  thereof,  said  indictment  containing  eight 
counts,  five  of  the  counts  charging  plaintiff  in  error  with 
embezzling  the  money  of  Robert  Saxby,  Jr.,  and  three  of 
the  counts  charging  him  with  obtaining  a  check  from  Saxby 
by  means  and  use  of  the  confidence  game.  A  motion  was 
made  by  the  defendant  to  quash  the  indictment,  which  was 
overruled,  and  at  the  November  term,  1916,  of  said  court 
the  defendant  was  put  on  trial  before  a  jury.  During  the 
trial  the  People  offered  evidence  of  similar  transactions,  and 
objection  was  made  on  the  ground  that  it  was  improper  be- 
cause of  the  embezzlement  charges  in  the  indictment.  Up- 
on motion  of  the  defendant  the  court  ruled  the  State's  at- 
torney to  elect  under  which  counts  to  proceed,  and  that  the 
testimony  would  be  excluded  if  the  embezzlement  counts  re- 
mained in  the  indictment.  The  State's  attorney  elected  to 
proceed  under  the  confidence  game  counts,  and  a  verdict 
of  not  guilty  was  directed  as  to  the  embezzlement  counts. 
When  the  evidence  for  the  People  was  in,  the  defendant 
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submitted  a  peremptory  instruction  directing  a  verdict  of 
not  guilty,  which  was  refused.  The  defendant  then  rested 
without  offering  any  testimony  in  his  own  behalf,  and  after 
argument  of  counsel  and  instructions  by  the  court  on  be- 
half of  both  the  People  and  the  defendant  the  jury  returned 
a  verdict  finding  the  defendant  guilty.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  respectively  overruled, 
to  which  exceptions  were  taken,  and  the  court  entered  judg- 
ment upon  the  verdict.  The  defendant  has  sued  out  this 
writ  of  error. 

The  errors  complained  of  and  relied  upon  to  reverse  the 
judgment  of  the  lower  court  are  the  refusal  to  quash  the 
indictment,  the  admission  of  improper  testimony  on  behalf 
of  the  People,  the  giving  of  improper  instructions  on  behalf 
of  the  People,  and  the  refusal  to  give  the  peremptory  in- 
struction submitted  at  the  close  of  all  of  the  evidence  in  the 
case.  It  is  also  urged  that  the  verdict  and  judgment  are 
manifestly  against  the  weight  of  the  evidence  and  the  law, 
as  the  evidence  entirely  fails  to  make  out  a  case  of  confi- 
dence game. 

There  is  no  dispute  as  to  the  facts  of  the  case,  which,  as 
disclosed  by  the  evidence,  are  as  follows:  The  defendant  is 
about  forty-seven  years  of  age  and  had  been  engaged  for 
several  years  in  the  real  estate  and  loan  business  and  mak- 
ing abstracts  in  Hillsboro,  Illinois.  He  was  in  the  habit 
of  loaning  money  on  real  estate,  taking  notes  secured  by 
mortgages  in  his  own  name  and  selling  the  notes  to  other 
parties.  On  June  i6,  1913,  William  E.  Newsome  borrowed 
$400  of  the  defendant  and  executed  and  delivered  his  note 
of  that  date,  payable  to  the  defendant  at  his  office,  for  said 
sum,  due  three  years  from  date,  with  annual  interest  pay- 
ments, also  payable  at  the  office  of  the  defendant,  and  also 
gave  a  mortgage,  executed  by  himself  and  wife,  to  defend- 
ant upon  a  lot  in  the  city  of  Litchfield.  The  defendant  on 
July  17,  191 3,  sold  and  transferred  the  note,  by  indorse- 
ment on  the  back  thereof,  to  Helena  Huber,  a  resident  of 
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Montgomery  county,  but  did  not  assign  the  mortgage,  and 
delivered  the  note  and  mortgage  to  her.  He  had  had  other 
dealings  with  Mr.  and  Mrs.  Huber  and  they  apparently 
trusted  him,  and  the  note  was  left  by  Mrs.  Huber,  together 
with  the  unassigned  mortgage,  in  a  safety  deposit  box  in 
defendant's  office.  The  transaction  took  place  at  the  office 
of  defendant,  and  Godfrey  Huber,  husband  of  Helena  Hu- 
ber, was  also  present  and  was  given  the  key  to  the  safety 
deposit  box.  A  few  months  later  Newsome  sold  and  con- 
veyed the  real  estate  described  in  the  mortgage  to  Robert 
Saxby,  Jr.,  the  complaining  witness  in  the  case.  The  gran- 
tee by  said  conveyance  assumed  and  agreed  to  pay  said  mort- 
gage indebtedness  of  $400.  Saxby  had  no  notice  or  knowl- 
edge, either  from  the  county  records  or  otherwise,  that  the 
defendant  had  assigned  the  note,  and  did  not  know  that  the 
note,  secured  by  said  mortgage,  had  been  transferred  and 
delivered  by  the  defendant  to  Mrs.  Huber  and  was  owned 
by  her  but  supposed  it  was  owned  by  the  defendant.  He 
paid  interest  at  different  times  to  the  defendant,  who  ac- 
cepted the  interest  but  did  not  state  that  he  was  no  longer 
the  owner  of  the  note.  On  July  4,  191 5,  Saxby  called  at 
the  office  of  defendant  and  informed  him  that  he  desired  to 
pay  said  note  and  the  interest  to  that  date,  bringing  with 
him  an  abstract  of  title  to  the  property  described  in  the 
mortgage  which  the  defendant  had  originally  made.  The 
defendant  computed  the  interest  on  the  loan  to  that  date 
and  wrote  a  check  for  the  sum  of  $403.20,  being  the  amount 
of  the  principal  and  interest  to  that  date,  said  check  being 
made  payable  to  himself  and  drawn  on  the  Litchfield  Bank 
and  Trust  Company,  where  Saxby  had  an  account.  Hav- 
ing prepared  the  check  the  defendant  handed  it  to  Saxby  to 
sign,  which  he  did  and  delivered  it  to  the  defendant,  who 
afterwards  indorsed  it  with  his  name,  deposited  it  to  his  ac- 
count in  a  bank  and  collected  and  used  the  proceeds  thereof. 
He  also  wrote  upon  the  abstract  brought  in  by  Saxby  a  re- 
lease of  the  $400  mortgage,  signing  it  as  "abstracter."    At 
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the  defendant's  suggestion  he  and  Saxby  went  to  the  record- 
er's office  in  tlie  court  house,  which  was  near  by,  and  the 
defendant  released  the  mortgage  upon  the  margin  of  the 
record  in  the  presence  of  one  of  the  deputies  in  the  office. 
The  defendant  stated  at  that  time  that  he  did  not  release  a 
mortgage  of  record  for  everybody  until  he  knew  the  check 
was  good  but  he  would  do  it  for  Saxby.  He  also  told 
Saxby,  on  returning  to  his  office,  that  he  would  mail  the 
note  and  mortgage  to  him  within  a  few  days.  He  never 
sent  or  delivered  the  note  and  mortgage  to  Saxby.  Defend- 
ant did  not  pay  to  Mrs.  Huber  any  part  of  the  $403.20  paid 
him  by  Saxby,  and  did  not  even  inform  her  that  he  had 
collected  the  principal  and  final  interest  due  on  the  note  or 
that  he  had  released  the  mortgage  of  record.  Mrs.  Huber 
had  not  given  the  defendant  authority  to  collect  the  prin- 
cipal of  the  note  nor  to  release  the  mortgage  securing  same. 
When  defendant  had  collected  former  installments  of  inter- 
est he  had  paid  them  to  Mrs.  Huber,  she  going  to  his  office 
and  getting  the  $400  note  out  of  the  safety  deposit  box,  and 
after  the  interest  payment  was  indorsed  by  Crawford  she 
returned  the  note  to  the  box,  locked  it  and  kept  the  key. 

As  to  the  indictment,  while  it  is  not  proper  to  include 
separate  and  distinct  felonies  in  different  counts  of  the  same 
indictment  it  is  proper  to  state  the  same  offense  in  different 
ways  in  as  many  different  counts  as  the  pleader  may  think 
necessary,  even  though  the  judgment  on  the  several  counts 
be  different,  provided  all  of  the  counts  are  for  felonies  or 
all  for  misdemeanors.  So  a  count  for  larceny  may  be  joined 
in  an  indictment  for  burglary.  (Lyons  v.  People,  68  111. 
271 ;  Bennett  v.  People,  96  id.  602.)  In  cases  of  felonies, 
where  two  or  more  distinct  offenses  are  charged  in  the  same 
indictment,  it  may  be  quashed  or  the  prosecutor  compelled 
to  elect  upon  which  charge  he  will  proceed.  (K otter  v.  Peo- 
ple, 150  111.  441.)  In  the  case  at  bar  the  trial  court  ordered 
the  State's  attorney  to  make  an  election  as  to  the  counts  on 
which  he  would  rely.    This  was  done,  and  the  counts  charg- 
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ing  confidence  game  were  the  only  ones  on  which  the  de- 
fendant was  tried. 

The  evidence  complained  of  was  that  of  transactions 
similar  to  that  charged  in  the  indictment.  The  defendant 
had  taken  a  note  and  mortgage  from  one  Voyles  and  as- 
signed the  note  and  delivered  the  note  and  mortgage  to  Miss 
Mades.  Voyles  paid  the  interest  on  the  note  to  the  defend- 
ant for  several  years  and  the  defendant  turned  it  over  to 
Miss  Mades.  In  191 2  Voyles  paid  the  defendant  $200  on 
the  principal,  but  the  defendant  did  not  inform  Miss  Mades 
of  that  fact  and  never  paid  her  the  $200  but  converted  same 
to  his  own  use.  Thereafter,  when  Voyles  paid  the  interest 
in  1913,  1914  and  1915,  the  defendant  paid  Miss  Mades 
each  year  $14  more  than  Voyles  paid  him  or  the  interest  on 
the  original  amount.  In  another  case  one  Atkinson  bor- 
rowed $800  from  defendant  and  gave  his  note  and  a  mort- 
gage on  real  estate  to  secure  the  same.  The  defendant  sold 
the  note  and  mortgage  to  Mrs.  Cratty  and  delivered  the  note 
and  mortgage  to  her.  Atkinson  left  the  money  to  pay  this 
loan  with  his  banker,  Emmet  McDavid,  who  called  the  de- 
fendant on  the  telephone  and  told  him  that  Atkinson  had 
deposited  the  money  to  defendant's  credit,  and  asked  the 
defendant  to  release  the  mortgage  and  send  him  the  note 
and  mortgage.  Defendant  agreed  to  release  the  mortgage 
and  went  to  the  court  house  and  did  release  the  same  on 
the  margin  of  the  record.  He  informed  McDavid  over  the 
telephone  that  he  did  not  have  the  note  and  mortgage  just 
then  but  that  he  would  have  them  in  a  couple  of  days  and 
mail  them  to  him.  Defendant  also  noted  the  release  on  an 
abstract  to  the  Atkinson  property  and  sent  this  abstract  to 
McDavid.  The  defendant  received  the  proceeds  of  this  note 
and  converted  the  same  to  his  own  use  and  did  not  pay  any 
part  to  Mrs.  Cratty,  the  holder  of  the  note,  nor  did  he  re- 
turn the  same  to  Atkinson.  This  evidence  was  stricken 
from  the  record,  however,  and  the  jury  were  instructed  not 
to  consider  it.    Another  transaction  was  one  in  which  the 
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defendant  had  taken  a  note  and  mortgage  from  Mrs.  More- 
house, which  note  and  mortgage  he  assigned  to  David  H. 
Clotfelter,  and  on  his  death  it  became  the  property  of  his 
widow,  Margaret  J.  Clotfelter.  In  that  case,  however,  Mrs. 
Clotfelter  required  the  defendant  to  make  an  assignment  of 
the  mortgage  to  her  and  she  filed  the  same  for  record.  The 
defendant  collected  the  amount  of  this  note  but  never  paid 
it  over  to  the  holder  thereof  but  concealed  such  fact  and 
continued  to  pay  her  interest.  All  of  the  transactions  tes- 
tified to  are  very  similar  to  the  one  for  which  defendant 
was  being  tried  and  were  offered  as  tending  to  show  guilty 
knowledge  and  intent.  It  has  been  held  in  prosecutions  for 
obtaining  money  by  means  of  the  confidence  game  that  such 
evidence  is  proper.  People  v.  JVeil,  243  111.  208 ;  People  v. 
StrosmdeTy  264  id.  434;  People  v.  Keyes,  269  id.  173. 

Instruction  No.  4,  which  is  complained  of,  was  one  of 
a  series  of  instructions.  It  was  in  the  language  of  the  stat- 
ute, and  was  simply  given  to  inform  the  jury  generally  as 
to  the  law  of  the  case.  This  was  not  error.  White  v.  Peo- 
ple, 179  111.  356;  People  V.  Cotton,  250  id.  338. 

The  seventh  instruction  informed  the  jury  that  even 
though  they  believed  from  the  evidence  in  the  case  that  the 
transaction  of  the  defendant  with  Robert  Saxby,  Jr.,  as- 
sumed and  appeared  in  form  to  be  a  business  transaction, 
yet  if  they  believed  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  through  a  scheme  or  device,  and 
with  the  purpose  of  cheating  and  defrauding  Saxby  of  his 
check  for  $403.20,  and  by  a  course  of  conduct  led  Saxby 
to  repose  confidence  in  him  with  a  view  to  obtain  the  prop- 
erty and  money  of  Saxby  by  a  betrayal  of  such  confidence, 
and  by  reason  of  such  confidence  the  defendant  obtained  the 
check  and  property  from  Saxby  and  thereby  cheated  and 
swindled  him,  the  defendant  was  guilty  of  obtaining  said 
check  and  property  by  means  and  use  of  the  confidence  game 
and  the  jury  shouM  find  him  guilty.  It  is  contended  that 
there  is  no  connection  between  the  first  and  last  parts  of 
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the  instruction,  and  that  the  jury  were  told  that  the  defend- 
ant would  be  guilty  if  by  a  course  of  conduct  he  led  Saxby 
to  repose  confidence  in  him.  While  the  instruction  is  some- 
what loosely  drawn,  we  do  not  think  the  jury  were  misled 
thereby.  The  jury  were  directed  to  find  defendant  guilty 
from  the  evidence  surrounding  the  transaction  which  the  de- 
fendant had  with  Saxby,  and  his  conduct  in  such  transac- 
tion, and  not  from  any  other  conduct  o^  the  general  course 
of  life  or  reputation  of  the  defendant.  It  was  the  claim 
of  the  prosecution  that  it  was  the  actions  of  the  defendant 
surrounding  the  transaction  that  caused  Saxby  to  repose 
confidence  in  him,  and  we  think  the  instruction  directed  the 
jury  to  those  circumstances  as  shown  by  the  evidence,  only, 
and  that  the  jury  so  understood  it. 

It  is  contended  that  the  facts  shown  by  the  evidence  do 
not  constitute  the  crime  of  obtaining  money  by  the  confi- 
dence game  in  any  event.  As  to  this,  there  is  no  question 
but  that  the  conduct  of  the  defendant  was  dishonest  and 
fraudulenf.  Saxby  owed  money  and  was  honestly  endeav- 
oring to  pay  it.  He  paid  it  to  the  defendant,  to  whom  he 
supposed  he  owed  it,  not  knowing  defendant  had  assigned 
the  note,  or  that  the  note  and  mortgage  securing  it  were  not 
in  the  defendant's  possession.  The  defendant  knew  that 
this  money  was  not  owing  to  him  and  that  he  had  no  right 
to  receive  and  keep  it.  No  reason  appears  why  he  should 
not  have  disclosed  the  fact  that  he  had  sold  and  assigned 
the  note,  and  the  name  of  the  owner,  when  the  interest  was 
first  paid  him,  and  if  he  had  been  honest  he  would  have 
done  so.  It  is  true  that  fraud  and  dishonesty  by  which  one 
person  deprives  another  of  his  money  or  property  do  not 
always  or  necessarily  amount  to  the  confidence  game,  and 
it  is  the  contention  of  the  defendant  in  this  case  that  the 
evidence  fails  to  show  any  affirmative  act  on  his  part  to  in- 
duce Saxby  to  have  confidence  in  him  whereby  he  was  de- 
frauded out  of  his  money.  To  be  guilty  of  obtaining  money 
by  the  confidence  game  there  must  be  some  affirmative  act 
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on  the  part  of  the  accused  which  at  least  would  tend  to 
cause  the  person  victimized  to  repose  confidence  in  him.  If 
in  this  case  Saxby  had  merely  given  his  check  to  the  de- 
fendant as  a  stranger,  through  a  mistake  as  to  his  identity 
or  in  the  belief  that  he  was  the  party  entitled  to  receive  it, 
without  any  affirmative  act  on  the  part  of  the  defendant 
other  than  the  acceptance  of  the  check,  there  might  be  rea- 
son for  the  argument  advanced.  As  to  what  actions  or 
representations  would  amount  to  obtaining  money  or  prop- 
erty by  the  confidence  game,  it  would  depend,  largely  on  the 
device  employed,  and  as  said  in  Morton  v.  People,  47  111. 
468,  "these  devices  are  as  various  as  the  mind  of  man  is 
suggestive."  Can  it  be  said  that  there  was  no  affirmative 
act  on  the  part  of  the  defendant  by  which  the  confidence 
of  Saxby  was  secured  so  that  the  fraud  and  swindle  were 
perpetrated?  Without  repeating  the  details  of  the  transac- 
tion, it  cannot  be  denied  that  he  did  all  that  was  necessary 
to  induce  in  Saxby  the  belief  that  he  was  authorized  to  re- 
ceive his  check  and  release  the  mortgage.  His  taking  the 
check  and  going  to  the  court  house  and  releasing  the  mort- 
gage of  record,  his  conduct  and  conversation  generalUy,  his 
promise  to  send  the  note  and  mortgage  to  Saxby  in  a  few 
days,  his  entire  concealment  of  the  truth  as  to  the  owner- 
ship of  the  note  and  mortgage  or  his  right  to  receive  the 
money,  were  the  main  causes  which  induced  Saxby  to  part 
with  his  check  and  property.  It  is  true  that  as  a  matter 
of  business  precaution  Saxby  should  have  demanded  the 
production  and  cancellation  of  the  note  and  mortgage,  but 
that  does  not  relieve  the  culpability  of  the  defendant.  If 
every  victim  of  a  swindle  by  means  of  the  confidence  game 
would  act  with  more  business  prudence,  then  prosecutions 
for  crimes  of  that  nature  would  be  limited  to  attempts  to 
obtain  money  or  property  by  means  of  the  confidence  game 
and  not  for  actually  obtaining  it.  In  Hughes  v.  People, 
223  III.  417,  it  was  held  that  the  statute  relating  to  the  con- 
fidence game  is  violated  whenever  one  person  by  his  course 
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of  conduct  has  led  another  to  repose  confidence  in  him  with 
a  view  to  obtain  the  money  or  property  of  such  other  and 
which  is  obtained  by  the  betrayal  of  the  confidence  so  re- 
posed. In  People  v.  Poindexter,  243  III.  68,  it  was  held 
that  any  swindling  scheme  whereby  a  swindler  wins  the  con- 
fidence of  his  victim  and  swindles  him  out  of  his  money  by 
taking  advantage  of  such  confidence  is  a  confidence  game. 

It  would  serve  no  useful  purpose  to  set  out  the  differ- 
ent authorities  in  which  various  schemes  and  swindling  op- 
erations have  been  held  to  constitute  the  confidence  game. 
In  the  case  at  bar  the  prosecuting  witness,  Saxby,  was  de- 
frauded and  swindled  out  of  his  money  by  the  defendant. 
To  induce  Saxby  to  part  with  his  check  the  defendant  by 
his  actions  and  conduct,  as  well  as  by  his  words,  induced 
Saxby  to  think  he  was  the  proper  person  to  receive  and  re- 
ceipt for  such  money  and  discharge  him  of  the  obligation. 
There  can  be  no  doubt  from  the  evidence  that  the  acts  of 
the  defendant  were  with  the  intent  to  defraud  and  swindle 
Saxby  and  deprive  him  of  his  money  and  property,  and  that 
the  defendant  was  properly  convicted. 

In  the  closing  argument  the  State's  attorney,  referring 
to  the  argument  of  counsel  for  defendant,  said :  "The  only 
mistake  that  he  hopes  to  be  made  would  be  that  the  jury 
would  turn  a  guilty  man  loose."  An  objection  was  made, 
which  was  sustained  by  the  court,  and  the  State's  attorney 
added  the  words,  "as  the  evidence  in  this  case  shows."  We 
do  not  think  the  defendant  was  unduly  prejudiced  by  such 
remark. 

Finding  no  errors  sufficient  to  justify  a  reversal  the 
judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed, 

Dunn  and  Duncan,  JJ.,  dissenting. 
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(No.  1 1 130. — Demurrer  sustained.) 

The  People  ex  rel.  W.  A.  Zeno,  Relator,  vs.  The  Illinois 

State  Board  of  Dental  Examiners,  Respondent 

Opinion  Hied  April  Jp,  Jpi^, 

1.  Constitutional  law — legislative  journals  may  he  resorted 
to  to  prove  law  was  passed  according  to  constitution.  The  legisla- 
tive journals  may  be  resorted  to  to  prove  that  a  bill  was  read  at 
large  three  separate  days  in  the  house  of  representatives,  in  com- 
pliance with  the  constitution. 

2.  Same — rule  where  the  constitution  does  not  require  a  consti- 
tutional prerequisite  to  he  shown  hy  legislative  journals.  Where 
the  constitution  does  not  require  a  constitutional  prerequisite  to  be 
shown  by  the  legislative  journals  and  it  can  be  inferred  from  the 
recitals  in  said  journals  that  such  fact  existed  or  such  step  was 
taken,  the  presumption  will  be  indulged  that  such  fact  did  exist 
or  that  such  step  was  taken,  in  order  to  sustain  the  validity  of  the 
law,  unless  the  contrary  appears  from  the  journals  themselves. 

3.  Same — constitution  does  not  require  journal  of  house  to  re- 
cord all  steps  taken  in  passage  of  a  bill.  While  the  constitution 
requires  that  each  house  of  the  legislature  shall  keep  a  journal  of 
its  proceedings,  which  shall  be  published,  yet  the  yea  and  nay  vote 
on  the  passage  of  bills  and  the  dissent  from  and  protest  thereto  by 
any  member  or  members,  on  their  request,  are  all  the  matters  that 
are  specifically  required  to  be  entered  on  such  journals,  and  there 
is  no  specific  provision  in  the  constitution  that  the  journals  shall 
recite  that  every  bill  was  read  at  large  on  three  different  days. 

4.  Same — the  act  of  igop,  relating  to  practice  of  dentistry,  was 
passed  in  compliance  with  the  constitution.  The  recitals  in  the 
house  journal  that  the  act  of  1909,  in  regard  to  the  practice  of  den- 
tistry, was  ordered  to  a  second  reading,  was  called  up  in  the  order 
of  second  reading  and  was  called  up  and  read  at  large  a  third  time, 
indicate  that  it  was  read  at  large  a  second  time,  and  it  must  be 
presumed  that  in  this  respect  the  bill  was  passed  in  compliance 
with  the  constitution. 

Original  petition  for  mandamus, 

Frank  Farnum,  and  J.  L.  Farnum,  for  relator. 

P.  J.  LucEY,  Attorney  General,  George  P.  Ramsey,  and 
Richard  H.  Colby,  for  respondent. 
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Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Relator,  William  A.  Zeno,  of  the  city  of  Chicago,  filed 
his  petition  in  this  court  praying  for  a  writ  of  mandamus 
to  compel  respondent,  the  Illinois  State  Board  of  Dental 
Examiners,  to  expunge  from  its  records  an  alleged  void 
finding  and  resolution  revoking  his  license  to  practice  den- 
tistry in  this  State. 

It  is  averred  in  the  petition  that  the  act  of  1881  entitled 
"An  act  to  insure  the  better  education  of  practitioners  of 
dental  surgery  and  to  regulate  the  practice  of  dentistry  in 
the  State  of  Illinois,"  was  passed  by  the  legislature,  and 
that  under  the  provisions  of  that  act  the  relator  caused  his 
name,  residence  and  place  of  business  to  be  registered  with 
the  said  board  of  dental  examiners  in  a  book  kept  by  it 
for  that  purpose,  which  under  said  act  entitled  him  to  prac- 
tice dentistry  in  this  State.  It  is  also  averred  that  the  Gen- 
eral Assembly  in  1909  made  ineffectual  and  abortive  efforts 
to  repeal  the  said  Dental  act  of  188 1  and  to  pass  a  new  act 
in  its  stead.  The  entries  in  the  respective  journals  of  the 
senate  and  house  of  representatives  are  set  out  in  full  in  the 
petition,  showing  the  various  steps  in  the  passage  of  the 
Dental  act  of  1909.  He  further  avers  in  the  petition  that 
James  H.  Ballard,  prior  to  the  enactment  of  the  said  act 
of  1909,  sold  to  the  relator  his  dental  office  at  3959  West 
Twelfth  street,  Chicago,  together  with  the  signs  then  on 
the  premises  and  the  good  will  of  the  business,  and  au- 
thorized said  relator  to  operate  said  dental  office  under  the 
name  "Ballard,  Dentist;"  that  subsequent  to  said  sale  to 
relator,  on  May  8,  1916,  Ballard  filed  or  caused  to  be  filed 
with  respondent  a  complaint  in  writing  against  the  relator, 
charging  hipi  with  practicing  dentistry  under  the  name  of 
Ballard  and  with  practicing  various  advertising  methods 
under  the  name  of  Ballard ;  that  a  hearing  was  had  before 
respondent  on  said  charges,  and  a  finding  was  made  against 
relator  and  a  resolution  adopted  striking  his  name  from  the 
roll  of  licensed  or  registered  dentists  in  this  State,  and  that 
278  ~  xo  r^  T 
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he  has  made  demands  on  respondent  that  it  expunge  said 
finding  and  resolution  from  its  records  but  that  it  refuses 
to  so  do.  It  is  then  averred  that  respondent  wrongfully 
claims  the  right,  power  and  jurisdiction  to  revoke  his  li- 
cense by  virtue  of  section  7  of  said  act  of  1909,  which, 
among  other  things,  provides :  "The  board  may  refuse  to 
issue  the  license  provided  for  in  this  act,  or  may  revoke 
any  license  now  in  force  or  that  shall  be  hereafter  given, 
if  issued  to  individuals  who  have  ♦  ♦  ♦  practiced  un- 
der names  other  than  their  own,  or  for  any  other  dishon- 
orable conduct." 

The  relator  bases  his  claim  that  the  said  act  of  1909  is 
void  on  the  ground  that  it  was  not  passed  in  accordance 
with  the  requirements  of  the  constitution  of  1870,  for  the 
reason  that  the  journal  of  the  house  of  representatives  fails 
to  affirmatively  show  that  said  bill  was  "read  at  large  for  a 
second  time  in  the  house  of  representatives."  Respondent 
filed  a  general  and  special  demurrer  to  the  petition.  Both 
parties  to  this  controversy  insist  that  the  sole  question  pre- 
sented on  this  record  is  whether  or  not  said  Dental  act  of 
1909  is  unconstitutional  because  it  was  not  read  at  large 
for  a  second  time  in  the  house  of  representatives. 

It  is  urged  by  relator  that  the  journal  of  the  house  of 
representatives  fails  to  show  that  the  bill  was  "read  at  large 
for  a  second  time  in  the  house,"  and  that  from  that  omis- 
sion this  court  must  presume  that  the  constitutional  require- 
ment was  not  complied  with  by  that  law-making  body.  We 
understand  that  the  real  contention  that  relator  intends  to 
make  here  is  that  the  said  bill  was  not  read  at  large  on 
three  several  days  in  the  house  of  representatives  in  com- 
pliance with  the  constitution,  as  shown  by  the  journal  of 
the  house,  and  that  for  that  reason  the  said  act  is  invalid. 
It  has  been  the  uniform  holding  of  this  court  that  the  legis- 
lative journals  may  be  resorted  to  for  proof  of  the  compli- 
ance with  such  constitutional  requirement  in  the  passage  of 
an  act.    A  long  line  of  authorities  on  this  proposition  are 
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collated  in  Neiberger  v.  McCfdlough,  253  111.  312.  An- 
other rule  seems  to  be  well  established  in  this  jurisdiction, — 
i.  e.,  that  where  the  constitution  does  not  require  a  consti- 
tutional prerequisite  to  be  shown  by  the  legislative  journal, 
and  it  can  be  inferred  from  the  recitals  in  said  journal  that 
such  fact  existed  or  such  step  was  taken,  then  the  presump- 
tion will  be  indulged  that  such  fact  did  exist  or  that  such 
step  was  taken  in  order  to  sustain  the  validity  of  the  law, 
unless  the  contrary  appears  from  the  journal  itself.  (C/»- 
cdgo  Telephone  Co.  v.  Northwestern  Telephone  Co.  199  111. 
324;  Dragovich  v.  Iroquois  Iron  Co.  269  id.  478.)  The 
constitution  does  not  specifically  provide  that  the  journals 
shall  recite  that  every  bill  was  read  at  large  on  tliree  dif- 
ferent days.  The  specific  provision  of  the  constitution  in 
that  regard  is :  "Every  bill  shall  be  read  at  large  on  three 
different  days,  in  each  house ;  and  the  bill  and  all  amend- 
ments thereto  shall  be  printed  before  the  vote  is  taken  on 
its  final  passage ;  and  every  bill,  having  passed  both  houses, 
shall  be  signed  by  the  speakers  thereof."  (Const.  1870, 
art.  4,  sec.  13.)  While  the  constitution  requires  that  each 
house  shall  keep  a  journal  of  its  proceedings,  which  shall  be 
published,  yet  the  yea  and  nay  vote  on  the  passage  of  bills 
and  the  dissent  from  and  protest  thereto  by  any  member  or 
members  on  their  request  are  all  the  matters  that  the  con- 
stitution specifically  provides  shall  be  entered  on  the  jour- 
nals of  the  house  and  senate.  (Const.  1870,  art.  4,  sec.  10.) 
We  think  that  the  entries  in  the  house  journal,  as 
shown  by  the  petition,  bring  this  case  clearly  within  the 
rule  stated,  as  aforesaid,  in  Dragovich  v.  Iroquois  Iron  Co. 
supra.  From  the  entries  in  the  house  and  senate  journals 
as  set  forth  in  the  petition  it  clearly  appears  that  the  bill 
known  as  Senate  Bill  No.  145,  "An  act  to  regulate  the  prac- 
tice of  dental  surgery  and  dentistry  in  the  State  of  Illinois, 
and  to  repeal  certain  acts  therein  named,"  was  introduced 
in  the  senate  and  passed.  The  bill  was  then  reported  to 
the  house,  and  having  been  printed  was  taken  up  and  read 
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at  large  in  the  house  for  the  first  time  April  15,  1909,  and 
was  referred  to  the  committee  on  judiciary.  That  commit- 
tee reported  the  bill  back  April  23,  1909,  with  an  amend- 
ment thereto,  with  a  recommendation  that  the  amendment 
be  adopted  and  that  the  bill  as  amended  be  passed.  The 
house  journal  then  recites,  "The  report  of  the  committee 
was  concurred  in  and  the  bill  ordered  to  second  reading." 
"April  29,  1909 — By  unanimous  consent  Mr.  Geshkowich 
called  up  Senate  Bill  No.  145  in  the  order  of  second  read- 
ing, whereupon  the  committee  on  judiciary  offered  the  fol- 
lowing amendment."  The  journal  here  shows  a  copy  of 
the  amendment  and  then  further  recites,  "And  the  amend- 
ment was  adopted."  The  journal  at  that  point  further 
shows  that  an  amendment  to  the  bill  was  offered  by  Mr. 
King  and  on  motion  was  tabled.  The  committee  on  en- 
grossed and  enrolled  bills  reported  that  the  house  amend- 
ment to  the  bill  had  been  correctly  engrossed  and  returned 
therewith.  The  bill  was  then  placed  in  the  order  of  sen- 
ate bills  on  third  reading.  On  May  25,  1909,  after  the 
amended  bill  had  been  engrossed  and  printed,  it  was  read 
at  large  for  the  third  time,  according  to  the  recitals  in  the 
house  journal,  and  was  passed  by  a  constitutional  majority 
of  the  house,  the  recorded  vote  being,  yeas  121,  nays  none. 
The  bill  was  then  reported  back  to  the  senate  with  tlie 
amendment,  which  was  concurred  in  by  the  senate  May  29, 
1909,  by  a  vote  of  43  yeas,  nays  none. 

Applying  the  foregoing  rules  and  presumptions  to  this 
case,  it  seems  clear  that  the  presumption  must  be  indulged 
in  that  the  said  act  of  1909  was  passed  in  compliance  with 
the  constitution.  The  recitals  in  the  house  journal  that  the 
bill  was  ordered  to  second  reading  and  that  it  was  called 
up  in  the  order  of  second  reading,  and  that  it  was  called 
up  and  read  at  large  a  third  time,  certainly  indicate  that  it 
was  read  at  large  a  second  time.  It  is  not  conceivable  that 
a  bill  could  be  called  up  and  read  at  large  for  a  first  time 
and  for  a  third  time  without  having  been  read  at  large  a 
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second  time.    If  it  was  not  read  a  second  time,  how  could 
it  be  said  to  have  been  read  a  third  time? 

Respondent  acted  in  conformity  with  a  valid  law  in  re- 
voking relator's  license.  The  action  of  the  board  is  chal- 
lenged on  the  sole  ground  that  the  statute  under  which  the 
respondent  acted  was  not  passed  in  the  house  of  represen- 
tatives in  conformity  with  the  said  provision  of  the  consti- 
tution. The  demurrer  to  the  petition  is  sustained.  The 
judgment  will  be  that  the  respondent  go  without  day  and 
that  it  recover  its  costs.  Demurrer  sustained. 


(No.  1 1 250. — ^Judgment  affirmed.) 

The  Village  of  Middletown,  Appellee,  vs.  James  A. 

Glenn,  Appellant. 

Opinion  filed  April  ip,  ipi/. 

1.  Highways — when  width  and  location  of  highway  may  be  de- 
termined by  fences  on  either  side  of  it.  The  width  and  location  of 
a  highway  which  was  not  originally  laid  out  under  the  statute  by 
the  commissioners  of  highways  may  be  determined  by  the  fences 
built  by  the  owners  on  either  side  of  it,  whether  the  highway  ex- 
ists by  prescription  or  dedication. 

2.  Same — use  of  strip  of  land  as  a  highway  by  public  for  fifteen 
years  constitutes  it  a  public  highway.  User  by  the  public  of  a  strip 
of  land  as  a  highway  for  a  period  of  fifteen  years  constitutes  the 
same  a  public  highway,  and  where  a  road  which  was  not  originally 
laid  out  under  the  statute  has  been  bounded  on  one  side  by  a  hedge 
fence  for  more  than  twenty  years,  the  public  using  the  road  during 
that  time  under  claim  of  right  up  to  said  hedge,  the  hedge  is  prop- 
erly held  to  be  the  boundary  of  the  road. 

3.  Same — whether  user  by  public  of  strip  of  land  as  highway  is 
adverse  is  for  the  jury.  It  is  for  the  jury  to  say  whether  the  acts 
of  the  public  in  using  a  disputed  strip  of  land  as  a  highway  were 
of  such  character  or  nature  that  it  will  be  inferred  the  land  owner 
had  notice  of  their  adverse  character. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  Thomas  M.  Harris,  Judge,  presiding. 
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Humphrey  &  Anderson,  for  appellant. 
Beach  &  Trapp,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellee,  the  village  of  Middletown,  brought  suit  in  the 
circuit  court  of  Logan  county  against  appellant,  James  A. 
Glenn,  in  an  action  of  debt  to  recover  a  penalty  provided 
by  ordinance  of  the  appellee  village  for  obstructing  a  pub- 
lic street.  The  declaration  averred  that  notice  had  been 
given  appellant  to  remove  the  obstruction,  which  consisted 
of  a  fence,  and  recovery  was  sought  for  continuing  the  ob- 
struction after  receiving  notice.  Issue  was  joined  and  the 
cause  was  tried  by  a  jury,  resulting  in  a  verdict  and  judg- 
ment for  three  dollars  in  favor  of  the  village,  from  which 
judgment  Glenn  has  prosecuted  this  appeal. 

The  errors  discussed  in  appellant's  brief  and  argument 
are  the  giving  of  instructions  for  appellee  and  the  refusal 
to  grant  a  new  trial  on  tlie  ground  that  the  evidence  did 
not  support  the  verdict. 

The  village  of  Middletown  was  incorporated  in  1900 
and  had  existed  as  an  unincorporated  village  for  more  than 
fifty  years  prior  to  that  time.  It  has  about  700  population. 
Columbia  avenue  runs  east  and  west  through  said  village 
along  the  line  of  the  center  of  the  southwest  quarter  of  sec- 
tion 18  and  is  shown  by  the  plat  of  the  village  to  be  sixty 
feet  wide.  It  is,  and  for  many  years  has  been,  a  principally 
traveled  thoroughfare,  being  known  as  part  of  the  State 
road  from  Springfield  to  Peoria.  Appellant  owns  a  frac- 
tional forty  acres  of  land  in  the  west  part  of  the  village 
and  abutting  said  avenue  on  the  south.  He  purchased  said 
land  in  1890,  at  which  time  there  was  a  hedge  fence  on 
the  north  side  of  said  land  and  along  the  south  side  of 
this  road  or  avenue,  which  had  been  there  for  some  twenty 
years.  In  the  spring  of  1916  appellant  cut  down  the  hedge 
and  set  a  new  wire  fence  along  this  road  some  fourteen 
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or  fifteen  feet  north  of  the  line  of  the  hedge.  It  was  for 
the  continuance  of  this  alleged  obstruction  that  this  suit 
was  brought. 

Appellant  contends  the  new  wire  fence  is  constructed  on 
the  line  of  the  south  boundary  of  the  street  and  that  the 
old  hedge  was  not  on  said  line ;  that  previous  to  the  setting 
out  of  the  hedge,  many  years  ago,  there  was  a  plank  fence 
north  of  tlie  hedge  fence  which  was  the  south  side  of  the 
road,  and  after  the  hedge  grew  up  it  was  taken  away  in 
part  and  rotted  down  in  part ;  that  the  line  of  the  old  fence 
is  the  south  line  of  the  road ;  that  the  new  fence  constructed 
is  substantially  where  the  old  plank  fence  formerly  was,  and 
that  the  strip  between  the  hedge  and  where  the  old  plank 
fence  formerly  stood  has  not  been  dedicated  to  the  village 
or  the  public  nor  acquired  by  prescription.  Appellant  testi- 
fied to  the  existence  of  the  old  plank  fence  some  eight  feet 
north  of  where  the  hedge  fence  stood,  and  two  other  wit- 
nesses testified  they  thought  they  remembered  such  fence 
but  fixed  its  location  or  distance  north  of  the  hedge  three 
or  four  feet.  Two  men  who  dug  post-holes  for  the  new 
wire  fence,  which  was  placed  some  fourteen  or  fifteen  feet 
north  of  the  hedge,  testified  to  finding  stubs  of  a  few  posts 
in  the  ground  along  the  line  of  the  fence.  Many  witnesses 
who  had  been  acquainted  with  the  road  and  this  piece  of 
land  for  from  thirty  to  fifty  or  more  years  testified  they 
did  not  remember  such  plank  fence  standing  north  of  the 
hedge  fence,  but  many  of  them  testified  the  hedge  at  dif- 
ferent times  and  at  different  places  had  been  patched  or 
filled  in  with  planks,  especially  when  the  hedge  was  young. 

The  public  road  to  the  north  of  appellant's  land  was 
shown  to  have  been  used  as  such  for  more  than  fifty  years. 
The  sole  question  involved  was  the  location  of  the  south- 
ern boundary  of  the  road  along  the  north  side  of  appellant's 
land.  As  the  road  was  not  originally  laid  out  under  the 
statute  by  the  commissioners  of  highways,  its  width  and 
location  would  be  determined  by  the  fences  built  by  the 


Digitized  by 


Google 


152  Village  of  Middletown  v.  Glenn.       [278  111. 

owners  on  either  side  of  it,  whether  it  existed  by  prescrip- 
tion or  dedication.  (Town  of  Harmony  v.  Clark,  250  III. 
57.)  The  proof  was  conflicting  as  to  whether  the  plank 
fence  north  of  the  hedge  ever  existed.  The  hedge  fence 
had  been  in  existence  some  twenty  years  before  appellant 
bought  the  land,  in  1890.  If  the  plank  fence  ever  existed 
and  was  located  a  few  feet  north  of  the  hedge  its  exact 
location  is  uncertain.  The  proof  shows  the  public  for  more 
than  thirty  years  have  traveled  this  road  from  the  hedge  on 
the  south  to  the  fence  on  the  north,  including  the  strip  in 
question  between  the  line  of  the  old  hedge  and  that  of  the 
new  wire  fence,  some  fifteen  feet  north.  In  muddy  times 
this  strip,  which  is  south  of  the  ditch  on  the  south  side  of 
the  road,  was  used  for  travel  on  horseback,  openly  and  un- 
der claim  of  right.  The  public  authorities  graded  and  cared 
for  the  road,  dug  ditches  on  either  side  and  mowed  the 
weeds  on  the  strip  in  question  since  about  1894.  The  proof 
further  shows  that  the  appellant  located  his  new  wire  fence 
twenty  feet  south  of  the  half-section  line  and  without  refer- 
ence to  where  the  old  plank  fence  he  claims  once  existed 
was  located.  Without  regard  to  the  existence  or  location 
of  the  claimed  plank  fence  many  years  before  appellant  pur- 
chased the  land,  the  proof,  we  think,  warranted  the  con- 
clusion that  the  strip  in  question  is  a  part  of  the  highway 
bounded  on  the  south  by  the  hedge.  User  by  the  public  of 
a  strip  of  land  as  a  highway  for  a  period  of  fifteen  years 
constitutes  the  same  a  public  highway.  (Kurd's  Stat.  19 16, 
chap.  121,  sec.  139;  Thorworth  v.  Scheets,  269  111.  573.) 
Where  the  south  boundary  or  line  of  this  highway  was  was 
a  question  of  fact,  and  depended  upon  the  circumstances  and 
proof  made  as  to  the  use  of  this  strip  of  land  in  dispute. 
It  was  for  the  jury  to  say  whether  the  acts  of  the  public 
with  reference  to  such  disputed  strip  were  of  such  charac- 
ter or  nature  that  it  will  be  inferred  the  land  owner  had 
notice  of  their  adverse  character.  Thorworth  v.  Scheets, 
supra. 


Digitized  by 


Google 


Iprfl/l?.]  BoERNER  V.  Thompson.  153 

The  instructions  given  stated  correctly  the  law  applicable 
to  the  case,  and  in  our  opinion  the  verdict  is  in  accord  with 
the  weight  of  the  evidence. 

The  judgment  is  affirmed.  Judgment  affirmed. 


(No.  1 1297. — Decree  affirmed.) 

H^NRY  W.  BoERNER,  Appellant,  vs.  William  Hale 

Thompson  et  al.  Appellees. 

Opinion  Hied  April  ig,  igiy, 

1.  Dram-shops — Sunday  Closing  law  embraces  all  places  where 
intoxicating  liquors  are  sold.  Section  259  of  the  Criminal  Code, 
making  it  unlawful  to  keep  open  on  Sunday  any  tippling  house  or 
place  where  liquors  are  sold  or  given  away,  is  sufficiently  compre- 
hensive to  embrace  all  places  where  intoxicating  liquors  are  sold, 
whether  such  places  are  licensed  or  unlicensed,  and  the  keeping  of 
such  places  open  to  the  public  on  Sunday  under  any  pretext  is  a 
violation  of  the  statute. 

2.  Same — Sunday  Closing  law  is  general  in  its  application  and 
is  not  discriminatory.  Section  259  of  the  Criminal  Code,  against 
keeping  dram-shops  open  on  Sunday,  is  a  general  law  in  force  in 
all  parts  of  the  State,  is  applicable  to  all  persons  keeping  places 
where  intoxicating  liquors  are  sold  and  is  not  subject  to  the  objec- 
tion that  it  is  discriminatory. 

3.  Same — control  of  sale  of  intoxicating  liquor  is  within  police 
power.  The  control  and  regulation  of  the  sale  of  intoxicating  liq- 
uor by  prescribing  the  times  when,  places  where  and  the  circum- 
stances under  which  it  may  be  sold  are  within  the  police  power 
of  the  State. 

4.  Same — giving  municipality  power  to  regulate  sale  of  liquor 
does  not  repeal  any  general  law  on  the  subject.  The  grant  of  power 
to  muncipalities  to  regulate  or  prohibit  the  sale  of  intoxicating 
liquor  does  not  operate  to  repeal  a  general  law  upon  the  subject. 

5.  Same — ordinance  imposing  conditions  on  applicant  for  a  li- 
cense to  keep  dram-shop  not  unconstitutional.  Ordinances  imposing 
conditions  on  applicants  for  licenses  to  keep  dram-shops,  including 
an  agreement  to  be  bound  by  all  future  laws  and  ordinances  on  the 
subject,  giving  the  mayor  power  to  revoke  licenses  for  violations 
of  the  agreement  and  providing  for  a  forfeiture  of  the  license  fee 
to  the  city,  do  not  deprive  anyone  of  property  without  due  process 
of  law  and  do  not  violate  any  constitutional  rights. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Miles  J.  Devine,  for  appellant. 

Samuel  A.  Ettelson,  Corporation  Counsel,  (James 
W.  Breen,  and  Chester  E.  Cleveland,  of  counsel,)  for 
appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellant,  Henry  W.  Boerner,  a  dram-shop  keeper  in 
the  city  of  Chicago,  on  behalf  of  himself  and  all  others 
similarly  situated,  filed  his  bill  in  the  superior  court  of  Cook 
county  January  25,  1916,  seeking  to  enjoin  appellees,  the 
mayor  and  superintendent  of  police  of  said  city,  from  in- 
terfering with  the  owners  of  dram-shops  in  the  opening, 
operating  and  conduct  of  their  places  of  business  on  Sun- 
day, from  arresting  appellant  and  others  similarly  situated 
for  keeping  open  their  places  of  business  on  the  Sundays 
following  the  date  of  the  filing  of  the  bill,  and  from  revok- 
ing the  license  of  a  dram-shop  keeper  because  of  his  keep- 
ing his  place  of  business  open  on  Sunday.  The  bill  alleges 
the  appellant  conducts  a  dram-shop  as  contra-distinguished 
from  a  tippling  house,  and  that  he  has  been  ordered  to 
close  his  place  of  business  on  Sundays  and  not  to  sell  in- 
toxicating liquor  or  other  beverages  or  merchandise  on  said 
days,  and  the  bill  avers,  and  it  is  the  contention  of  appel- 
lant, that  there  is  no  State  law  or  ordinance  of  the  city  of 
Chicago  prohibiting  him  from  selling  intoxicating  liquor  on 
Sundays,  but  that  the  Cities  and  Villages  act  of  1872  au- 
thorizes the  various  cities  and  villages  of  the  State  of  Illi- 
nois to  license,  regulate  and  prohibit  the  sale  of  liquor  by 
licensed  dram-shop  keepers,  thus  giving  to  the  city  council 
of  the  city  of  Chicago  the  authority  to  prohibit  the  sale 
of  intoxicants  on  Sunday,  which  authority  it  has  not  exer- 
cised ;  and  further,  that  there  is  no  State  law  or  city  ordi- 
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nance  prohibiting  the  sale  of  non-intoxicants  or  merchan- 
dise by  licensed  dram-shop  keepers  on  Sunday.  The  bill 
further  alleges  that  the  threatened  revocation  of  appellant's 
license  by  the  mayor  of  the  city  of  Chicago  without  a  hear- 
ing is  an  illegal  and  unjust  exercise  of  power  by  said  official 
which  amounts  to  a  deprivation  of  property  without  due 
process  of  law.  A  demurrer  of  appellees  having  been  sus- 
tained tp  the  bill  and  a  decree  entered  dismissing  it,  this 
appeal  was  perfected. 

Appellant's  contentions,  briefly  stated,  are:  (i)  That 
the  Sunday  Closing  law  (Crim.  Code,  sec.  259,)  does  not 
apply  to  licensed  dram-shops  but  only  to  places  where  liquor 
is  sold  contrary  to  law;  and  (2)  that  a  licensed  dram-shop 
keeper,  if  he  cannot  sell  liquor  on  Sunday,  can  keep  his 
place  of  business  open  for  the  sale  of  non-intoxicants  and 
other  articles  of  merchandise. 

The  appellant  contends  that  a  tippling  house  is  a  place 
where  intoxicating  liquors  are  sold  without  a  license,  and 
that  the  Sunday  Closing  law  is  limited  in  its  application 
to  such  places  and  has  no  reference  to  dram-shops.  It 
may  be  conceded  that  in  England,  about  the  time  of  the 
reign  of  Queen  Anne,  houses  where  ale  and  other  intoxi- 
cants were  sold  to  be  drank  on  the  premises,  not  licensed, 
were  called  tippling  houses,  and  that  similar  places  have 
been  so  denominated  in  some  of  the  States  in  this  country, 
but  section  259  of  the  Criminal  Code  is  sufficiently  compre- 
hensive to  embrace  all  places  where  intoxicating  liquors  are 
sold,  whether  such  places  are  licensed  or  unlicensed.  Said 
section  reads:  "Whoever  keeps  open  any  tippling  house, 
or  place  where  liquor  is  sold  or  given  away,  upon  the  first 
day^of  the  week,  commonly  called  Sunday,  shall  be  fined 
not  exceeding  $200."  If  we  were  prepared  to  hold  that 
the  words  "tippling  house"  meant  an  unlicensed  place  where 
liquor  is  sold,  we  would  nevertheless  be  compelled  to  hold 
that  the  language,  "or  place  where  liquor  is  sold  or  given 
away,"  was  intended  to,  and  does,  include  licensed  dram- 
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shops.  The  rule  that  words  of  general  description  follow- 
ing a  specific  enumeration  of  objects  include  only  things 
or  objects  of  the  same  kind  as  those  specifically  enumer- 
ated can  have  no  application  here.  The  statute  referred  to 
makes  it  unlawful  to  keep  open  on  Sunday  any  place  where 
liquor  is  sold  or  given  away,  and  can  by  no  reasonable  rule 
of  construction  be  limited  to  places  only  where  liquors  are 
sold  without  a  license.  In  the  common  acceptation  and 
understanding  a  licensed  dram-shop  is  as  much  a  tippling 
house  as  an  unlicensed  place  where  liquors  are  sold,  and 
we  are  of  opinion  that  it  was  in  this  sense  the  term  was 
used  in  the  statute.  Section  2  of  the  Dram-shop  act  makes 
it  unlawful  for  anyone  not  having  a  license,  to  sell  intoxi- 
cating liquors  in  less  quantity  than  one  gallon  to  be  drank 
on  the  premises,  and  section  7  makes  all  places  where  in- 
toxicating liquors  are  sold  in  violation  of  the  act  nuisances. 
If  a  tippling  house  means  only  an  unlicensed  place  where 
intoxicating  liquors  are  sold,  keeping  and  conducting  it  is 
unlawful  every  day  in  the  week,  and  we  cannot  think  the 
legislature  intended  by  section  259  of  the  Criminal  Code 
to  provide  a  penalty  for  keeping  open  on  Sunday  a  place 
it  was  unlawful  to  keep  open  any  day  or  at  any  time.  But, 
as  we  have  said,  the  language  of  said  section  259  is  so 
plain  and  unambiguous  that  to  hold  it  only  applies  to  un- 
licensed places  where  liquors  are  sold  would  be  to  disregard 
the  meaning  and  intent  of  the  statute.  It  applies  by  its 
plain  terms  to  any  place  where  liquor  is  sold  or  given  away, 
and  courts  are  bound  to  give  it  effect  according  to  its  mean- 
ing and  intent  unless  it  is  in  violation  of  the  constitution. 
It  is  contended  by  the  appellant  that  keeping  a  licensed 
dram-shop  is  a  lawful  business  authorized  by  the  statute; 
that  the  power  to  license,  regulate  and  prohibit  the  business 
is  vested  in  cities  and  villages,  and  when  no  ordinance  pro- 
hibits a  dram-shop  keeper  from  keeping  open  on  Sunday  he 
has  the  legal  right  to  keep  open  and  sell  liquors  on  Sunday 
the  same  as  any  other  day  and  the  same  as  any  other  per- 
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son  who  is  not  engaged  in  keeping  a  dram-shop  for  the  sale 
of  intoxicating  liquors;  and  that  to  prevent^ a  dram-shop 
keeper  from  keeping  open  and  selling  on  Sunday  is  a  dis- 
crimination against  and  deprives  him  of  rights  and  privi- 
leges enjoyed  by  others  and  guarah^eed  him  by  the  State 
and  Federal  constitutions.  The  law  Against  keeping  open 
dram-shops  on  Sunday  is  a  general  law  in  force  in  all  parts 
of  the  State,  (United  States  v.  Hrasky,  240  111.  560,)  and 
no  ordinance  is  required.  The  control  and  regulation  of 
the  sale  of  intoxicating  liquor  by  prescribing  the  times 
when,  places  where  and  the  circumstances  under  which  it 
may  be  sold  are  within  the  police  power  of  the  State.  (Peo- 
pie  V.  Kaelber,  253  111.  552;  Wall  v.  Allen,  244  id.  456; 
South  Shore  Country  Club  v.  People,  228  id.  75.)  The 
grant  of  power  to  municipalities  to  regulate  or  prohibit  the 
sale  of  intoxicating  liquor  does  not  operate  to  repeal  a 
general  act  upon  the  subject.  {Gardner  v.  People,  20  111. 
431.)  Section  259  of  the  Criminal  Code  is  a  general  law 
applicable  to  all  persons  keeping  places  where  intoxicating 
liquors  are  sold  and  is  not  subject  to  the  objection  that  it 
is  discriminatory.  That  persons  conducting  places  where 
liquor  is  not  sold  are  permitted  to  sell  their  goods  and 
merchandise  affords  no  argument  to  support  the  proposition 
that  the  law  deprives  appellant  of  constitutional  rights  which 
are  permitted  to  others.  Section  259  applies  to  all  who  are 
similarly  situated  and  violates  no  constitutional  provision. 
The  ordinances  of  the  city  of  Chicago  provide  that  no 
license  to  keep  a  dram-shop  shall  be  issued  unless  the  ap- 
plicant for  such  license  shall  agree,  in  his  application,  to 
comply  with  all  the  regulations  and  conditions  imposed  by 
the  laws  of  the  State  or  the  ordinances  of  the  city  in  force 
at  the  time  of  making  such  application  or  that  may  there- 
after be  passed,  relating  to  the  conduct  and  management  of 
saloons  and  dram-shops,  and  authorize  the  mayor  to  re- 
voke licenses  for  a  violation  of  such  agreement,  and  the 
license  fee  paid  for  such  license  shall  be  forfeited  to  the 
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city.  It  is  contended  this  is  a  deprivation  of  property  with- 
out due  process  of  law  and  that  the  power  attempted  to  be 
conferred  on  the  mayor  is  unconstitutional  and  void.  In 
Schwuchow  V.  City  of  Chicago,  68  111.  444,  it  was  held  that 
where  one  applies  for  a  license  to  keep  a  dram-shop  under 
an  ordinance  imposing  conditions  and  restrictions  he  assents 
to  the  conditions  imposed  both  in  the  license  and  the  or- 
dinance. In  People  v.  McBride,  234  111.  146,  this  court 
said :  "Licenses  to  sell  liquor  are  not  contracts  and  create 
no  vested  rights.  They  are  merely  temporary  permits  to 
do  what  would  otherwise  be  an  offense  against  the  law, 
and  the  license  of  plaintiff  in  error  stated  on  its  face  that 
it  was  subject  to  all  the  laws  of  the  State  and  ordinances 
of  the  village  which  then  were  or  might  thereafter  be  in 
force."  The  powers  conferred  by  the  ordinances  on  the 
mayor  are  not  violative  of  any  constitutional  right  of  the 
appellant. 

It  is  the  keeping  open  on  Sunday  of  a  tippling  house 
or  place  where  liquor  is  sold  or  given  away  that  is  made 
a  misdemeanor  by  section  259,  in  force  July  i,  1874,  and 
cases  cited  by  appellant  holding  that  under  the  act  of  1845 
the  place  must  be  open  for  tippling  purposes  are  not  con- 
trolling. The  keeping  of  such  places  open  to  the  public  on 
Sunday  under  any  pretext  is  a  violation  of  the  statute. 
We  have  refused  to  interfere  by  mandamus  with  the  con- 
duct of  officers  of  the  city  of  Chicago  in  the  discharge  of 
their  powers  to  enforce  the  Sunday  Closing  law,  (People  v. 
Dunne,  219  111.  346;  People  v.  Busse,  238  id.  593;)  and 
we  have  no  authority  to  restrain  them  by  injunction  from 
exercising  their  lawful  powers  upon  that  subject 

The  decree  of  the  superior  court  dismissing  the  bill  is 

^^^^^^'  Decree  affirmed. 
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(No.  1 1263. — ^Judgment  affirmed.) 

The  City  of  Marion,  Appellant,  vs.  Carlo  Criolo, 

Appellee. 

.   Opinion  filed  April  ip,  1917, 

1.  MuNiciPAi,  CORPORATIONS — citics  and  villages  have  only  such 
powers  as  are  granted  to  them  by  the  legislature.  All  legislative 
power  is  vested  in  the  General  Assembly,  and  while  it  may  delegate 
power  to  municipal  authorities  to  legislate  concerning  local  mat- 
ters, such  power  will  be  regarded  as  delegated  only  where  it  is 
given  in  express  terms  or  is  necessarily  implied  from  powers  ex- 
pressly given. 

2.  Same — when  ordinance  regulating  the  delivery  of  intoxicat- 
ing liquors  exceeds  municipal  authority.  An  ordinance  prohibiting 
the  delivery  of  intoxicating  liquor  to  any  consignee  in  the  city 
unless  the  carrier  shall  keep  a  book,  open  to  the  public,  recording 
the  name  and  address  of  the  consignee  and  consignor  and  showing 
a  receipt  of  the  goods  by  the  consignee,  which  ordinance  does  not 
attempt  to  regulate,  license  or  prohibit  the  selling  or  giving  away 
of  intoxicating  liquors,  is  not  expressly  nor  impliedly  warranted  by 
section  i  of  article  5  of  the  Cities  and  Villages  act. 

3.  Same — what  police  power  is  granted  by  clause  66  of  section  i 
of  article  5  of  the  Cities  and  Villages  act.  Clause  66  of  section  i 
of  article  5  of  the  Cities  and  Villages  act,  giving  municipalities 
power  to  pass  and  enforce  all  necessary  police  ordinances,  applies 
only  to  such  ordinances  as  are  necessary  to  enable  the  city  to  ex- 
ercise the  powers  enumerated  in  the  other  clauses  of  said  section 
and  is  not  a  general  grant  of  all  the  police  power  of  the  State. 

4.  Same — municipality  cannot  enact  an  ordinance  prohibiting 
the  peaceable  keeping,  receiving  or  using  of  intoxicating  liquor. 
No  municipality  has  the  statutory  power  to  enact  an  ordinance 
prohibiting  the  keeping,  receiving  or  using  of  intoxicating  liquor, 
where  such  keeping,  receiving  or  using  is  done  in  such  a  manner 
as  not  to  interfere  with  rights  of  others  and  there  is  no  disturbance. 

Appeal  from  the  County  Court  of  Williamson  county ; 
the  Hon.  W.  F.  Slater,  Judge,  presiding. 

Sawyer  &  Kimmel,  for  appellant. 

NeELY,  Gallimore  &  Cook,  for  appellee. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Carlo  Criolo,  appellee,  was  arrested  and  fined  by  a  jus- 
tice of  the  peace  for  the  violation  of  an  ordinance  of  the 
city  of  Marion.  He  took  an  appeal  to  the  county  court  of 
Williamson  county,  where  the  case  was  heard  upon  an 
agreed  statement  of  facts  and  the  court  found  him  not 
guilty.  The  county  court  having  certified  that  the  validity 
of  an  ordinance  is  involved,  an  appeal  has  been  perfected  to 
this  court  by  the  city  of  Marioa 

The  ordinance  in  question  is  as  follows:  "It  shall  be 
unlawful  for  any  person  to  deliver  or  cause  to  be  delivered 
within  the  corporate  limits  any  intoxicating  liquors  to  any- 
minor  or  to  any  person  intoxicated,  or  to  deliver  any  of 
said  liquors  to  any  person  whomsoever  without  first  hav- 
ing entered  in  a  well-bound  book  which  he  shall  keep  for 
that  purpose,  the  date  of  the  reception  by  him  of  each  ves- 
sel or  package  of  said  liquors  received,  and  the  true  name 
and  address  of  the  consignor  and  the  date  of  its  delivery 
by  him,  and  the  true  name  of  the  person  to  whom  and  the 
place  where  the  liquors  are  delivered,  or  fails  or  neglects  to 
procure  a  receipt  for  the  same  in  said  book  from  the  per- 
son to  whom  it  is  delivered,  or  keep  such  book  open  to  the 
full  and  free  inspection  of  all  public  officers  at  all  times 
during  business  hours,  or  deliver  any  intoxicating  liquors  to 
any  person  on  the  first  day  of  the  week,  commonly  called 
Sunday,  or  between  sunset  and  sunrise,  shall  be  fined  not 
less  than  ten  dollars  ($io)  nor  more  than  one  hundred 
dollars  ($ioo)  for  each  and  every  oflfense." 

The  city  of  Marion  is  in  anti-saloon  territory.  John- 
ston City,  located  six  miles  from  Marion,  and  Whiteash, 
located  three  miles  distant,  are  each  in  saloon  territory  and 
each  has  licensed  saloons.  By  the  agreed  statement  of  facts 
it  appears  that  a  saloon-keeper  named  Mitchell,  located  in 
Johnston  City,  sold  beer  to  persons  residing  in  Marion ;  that 
appellee  is  a  teamster  and  was  employed  by  Mitchell  to  de- 
liver cases  and  barrels  of  beer  so  sold  by  Mitchell  to  per- 
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sons  residing  in  Marion ;  that  appellee  delivered  intoxicat- 
ing liquors  within  the  twelve  months  last  past  to  various 
persons  in  Marion  for  a  saloon-keeper  located  in  Whiteash, 
and  that  appellee  did  not  observe  the  provisions  of  the  or- 
dinance above  set  out.  It  was  further  agreed  that  the  ques- 
tion of  law  involved  was  whether  or  not  the  city  of  Marion 
had  the  power  to  enact  such  an  ordinance  and  whether  the 
same  was  a  valid  ordinance.  The  county  court  found  that 
the  ordinance  was  invalid  and  discharged  appellee. 

This  ordinance  is  meant  to  apply  only  to  the  manual 
delivery  of  intoxicating  liquors  in  the  city  of  Marion,  which 
is  in  anti-saloon  territory.  The  parties  on  each  side  pro- 
ceed upon  the  assumption  that  the  sale  was  consummated 
and  completed  in  saloon  territory.  Whether,  under  the  facts 
agreed  upon  here,  the  sale  was  completed  in  saloon  terri- 
tory or  in  the  city  of  Marion,  which  is  in  anti-saloon  terri- 
tory, and  would  therefore  constitute  a  violation  of  the  stat- 
ute prohibiting  the  sale  of  intoxicating  liquors  in  anti-saloon 
territory,  is  a  question  not  involved  in  this  case. 

Cities  and  villages  have  only  such  powers  as  are  granted 
to  them  by  the  legislature.  Appellant  insists  that  it  had  the 
right  to  enact  this  ordinance  under  the  46th,  59th,  66th  and 
98th  clauses  of  section  i  of  article  5  of  the  Cities  and  Vil- 
lages act.  The  46th  clause  of  that  section  empowers  cities 
and  villages  to  license,  regulate  and  prohibit  the  selling  or 
giving  away  of  any  intoxicating,  malt,  vinous,  mixed  or 
fermented  liquors.  Clause  59  empowers  them  to  prevent 
intojcication  and  disorderly  conduct.  Under  clause  66  cities 
and  villages  are  empowered  to  regulate  the  police  of  the 
city  or  village  and  pass  and  enforce  all  necessary  police  or- 
dinances. Clause  98  authorizes  such  municipalities  to  pass 
all  ordinances,  rules  and  make  all  regulations  proper  or  nec- 
essary to  carry  into  effect  the  powers  granted,  with  such 
fines  or  penalties  as  may  be  deemed  proper. 

All  legislative  power  is  vested  in  the  General  Assembly, 
and  while  it  may  delegate  power  to  municipal  authorities 
278-  11 
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to  legislate  concerning  locd  matters,  the  settled  rule  is  that 
such  power  will  be  regarded  as  delegated  only  where  it  is 
given  in  express  terms  or  is  necessarily  implied  from  pow- 
ers expressly  given.  (Metropolitan  Elevated  Railway  Co. 
V.  City  of  Chicago,  261  111.  624.)  The  power  of  a  city  to 
pass  an  ordinance  must  be  found  in  its  charter  in  express 
terms,  or  it  must  be  necessary  in  order  to  carry  out  the 
powers  expressly  granted,  or  be  essential,  and  not  simply 
convenient,  to  the  declared  objects  and  purposes  of  the  cor- 
poration. {City  of  Chicago  v.  Weber,  246  111.  304;  City 
of  Chicago  v.  M.  &  M.  Hotel  Co,  248  id.  264;  City  of 
Clinton  v.  Wilson,  257  id.  580 ;  City  of  Marengo  v.  Row- 
land, 263  id.  531 ;  Eastern  Illinois  Normal  School  v.  City 
of  Charleston,  271  id.  602.)  Express  authority  to  enact 
the  ordinance  in  question  is  not  given  by  either  of  said 
clauses  46  or  59,  nor  is  the  enactment  of  such  an  ordinance 
necessary  to  carry  out  the  powers  expressly  granted  by 
those  two  clauses.  This  ordinance  has  no  connection  with 
the  licensing,  regulating  or  prohibiting  the  selling  or  giving 
away  of  intoxicating  liquors.  It  is  not  contended  that  any 
sale  was  made  in  the  city  of  Marion  but  that  there  was  a 
mere  manual  delivery  of  the  property  there.  The  ordinance 
does  not  attempt  to  prohibit  the  delivery,  but  simply  re- 
quires that  the  person  delivering  the  goods  shall  keep  a 
record  of  the  matters  specified  in  the  ordinance.  No  re- 
striction is  placed  upon  the  person  receiving  the  liquor 
except  to  sign  the  receipt  for  the  same.  Having  once  re- 
ceived the  liquor,  so  far  as  the  ordinance  is  concerned  he 
can  make  whatever  use  and  disposition  of  the  same  he  may 
see  fit.  The  ordinance  has  no  tendency  to  prevent  intoxi- 
cation or  disorderly  conduct.  While  it  might  be  convenient 
for  the  city  authorities  to  know  who  of  the  inhabitants  of 
the  city  of  Marion  were  receiving  intoxicating  liquors  and 
in  what  quantities,  the  city  is  not  expressly  empowered  un- 
der these  two  clauses  of  section  i  of  article  5  of  the  Cities 
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and  Villages  act  to  enact  this  ordinance,  and  the  passage 
of  the  ordinance  is  not  necessary  in  order  to  carry  out  the 
powers  expressly  granted  by  them. 

Clause  66,  which  empowers  municipalities  to  pass  and 
enforce  all  necessary  police  ordinances,  applies  only  to  such 
ordinances  as  are  necessary  to  enable  the  city  to  exercise 
the  powers  enumerated  in  the  other  clauses  of  said  sec- 
tion I.  In  referring  to  clause  66  we  have  held  that  this 
delegation  of  police  power  to  municipalities  is  not  a  grant 
of  all  the  police  power  of  the  State,  but  only  of  such  police 
power  as  may  be  properly  exercised  in  reference  to  sub- 
jects and  occupations  enumerated  in  the  other  clauses  in 
said  section  i.  (City  of  Chicago  v.  Mandel  Bros,  264  111. 
206;  City  of  Chicago  v.  Af.  &  M,  Hotel  Co.  supra;  City 
of  Chicago  v.  O'Brien,  268  111.  228.)  Said  section  i  no- 
where confers  express  authority  upon  a  city  to  enact  such 
an  ordinance  as  the  one  under  consideration,  nor  is  the 
power  to  enact  such  an  ordinance  necessarily  implied. 

We  held  in  Town  of  Cortland  v.  Larson,  273  111.  602, 
that  there  is  no  law  in  this  State  which  prohibits  a  person 
from  receiving,  keeping  and  using  intoxicating  liquors  for 
private  consumption,  when  such  receiving,  keeping  and  us- 
ing are  done  in  such  a  manner  as  not  to  interfere  with  the 
rights  of  others  and  there  is  no  disturbance,  and  that  no 
municipality  has  the  power  to  enact  an  ordinance  prohibit- 
ing such  keeping,  receiving  or  using  of  intoxicating  liquor. 
No  question  of  unlawful  selling  or  giving  away  of  intoxi- 
cating liquor  or  of  intoxication  or  disorderly  conduct  is 
involved. 

The  city  of  Marion  was  without  power  to  enact  this 
ordinance,  and  the  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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(No.  1 1 134. — Reversed  and  remanded.) 
The  H.   G.   Goelitz  Company,   Plaintiff  in   Error,  vs. 
The  Industriai^  Board  of  Ii^unois  et  al.  Defendants 
in  Error. 

Opinion  filed  April  ip,  ipiy, 

1.  Workmen's  compensation — widow  is  entitled  to  compensa- 
tion if  deceased  employee  was  under  legal  obligation  to  support  her. 
Under  paragraph  (a)  of  section  7  of  the  Workmen's  Compensation 
act  the  widow  of  the  deceased  employee  is  entitled  to  compensa- 
tion for  the  accidental  injury  resulting  in  his  death  whether  or  not 
she  was  dependent  upon  him  for  support  at  the  time  of  his  death 
and  whether  or  not  she  was  living  with  him,  if  at  the  time  of  his 
death  he  was  under  legal  obligation  to  support  her. 

2.  Same — Industrial  Board  must  base  its  findings  on  competent 
and  legal  evidence.  The  arbitrators  and  the  Industrial  Board  must 
rest  their  findings  upon  competent  and  legal  evidence  as  tested  by 
the  elementary  and  fundamental  principles  of  judicial  inquiry,  the 
burden  being  upon  the  claimant  to  establish  his  claim  by  such  evi- 
dence, but  if  there  is  any  competent  evidence  in  the  record  to  sup- 
port the  decision  of  the  Industrial  Board  the  courts  cannot  pass 
upon  its  weight  or  sufficiency. 

3.  Same — an  order  for  payment  of  compensation  in  a  lump  sum 
should  not  be  made  without  ezndence  or  stipulation  of  facts.  An 
order  for  payment  of  compensation  in  a  lump  sum  should  not  be 
made  at  the  instance  of  the  claimant  unless  there  is  some  evidence 
or  a  stipulation  of  facts  by  counsel  for  both  parties  that  it  is  for 
the  best  interests  of  the  claimant  and  that  such  order  will  not  re- 
sult injuriously  to  the  other  party,  but  it  is  not  incumbent  upon  the 
claimant  to  show  that  it  is  for  the  best  interests  of  both  parties. 

4.  Same — payment  of  attorney's  fees  should  not  be  decisiz'e  of 
question  whether  compensation  shall  be  paid  in  a  lump  sum.  The 
question  of  the  payment  of  attorney's  fees  should  not  be  considered 
decisive  by  the  Industrial  Board  in  determining  whether  or  not 
the  compensation  shall  be  awarded  in  a  lump  sum  but  it  is  an  ele- 
ment that  may  be  considered. 

5.  Same — unless  point  is  raised  by  pleadings  the  administrator 
need  not  prove  his  right  to  sue.  An  administrator  making  claim 
under  the  Workmen's  Compensation  act  for  an  injury  resulting  in 
the  death  of  an  employee  need  not  make  proof  of  his  right  to  sue 
as  administrator  unless  that  question  is  put  in  issue  by  pleadings. 

6.  Same — zvhen  award  of  compensation  in  lump  sum  cannot  be 
rejected.    Under  section  9  of  the  Workmen's  Compensation  act,  as 
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amended  in  191 5;  an  award  in  a  lump  sum,  where  compensation  has 
been  awarded  under  section  7  of  the  act,  cannot  be  rejected  by  the 
mere  filing  of  a  written  rejection  within  ten  days. 

7.  Same — what  is  sufficient  proof  that  employee  was  under  legal 
obligation  to  support  his  wife.  Where  it  appears  that  the  wife  of 
a  deceased  employee  had  lived  apart  from  him  for  many  years  be- 
cause of  his  unfaithfulness  and  there  is  no  attempt  to  prove  con- 
donation, uncontradicted  evidence  that  she  was  legally  married  to 
the  employee  and  had  never  been  divorced  is  sufficient  proof  that 
he  was  under  legal  obligation  to  support  her,  as  such  obligation  is 
imposed  by  law  and  does  not  depend  upon  the  wife's  means  of  sup- 
port but  upon  the  marriage  relation. 

8.  Same — when  an  objection  cannot  be  raised  that  evidence  that 
wife  had  not  been  divorced  was  incompetent.  An  objection  that  the 
evidence  before  the  Industrial  Board  showing  that  the  wife  of  the 
deceased  employee  had  not  been  divorced  was  incompetent  because 
it  was  in  the  form  of  a  telegram  from  her  to  her  son,  sent  during 
the  hearing,  cannot  be  raised  where  no  objection  to  its  considera- 
tion was  made,  although  the  chairman  of  the  board  stated  that  it 
would  not  be  considered  as  competent  evidence  if  there  was  any 
objection  by  the  employer  or  his  counsel. 

Writ  of  Error  to  the  Circuit  Court. of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Zimmerman  &  Garrett,  for  plaintiff  in  error. 

Bowk  &  Bow%  (Augustine  J.  BowE,and  Guy  M. 
B1.AKE,  of  counsel,)  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Tliis  was  a  proceeding  under  the  Workmen's  Compen- 
sation act  to  recover  compensation  on  account  of  the  acci- 
dental death  of  Henry  Hunley  while  employed  by  plaintiff 
in  error.  The  board  of  arbitrators  appointed  under  the  act 
found  againstfthe  plaintiff  in  error.  On  review  before  the 
Industrial  Board  it  was  stipulated  by  the  parties,  and  the 
board  so  found,  that  Hunley  and  plaintiff  in  error  were  op- 
erating under  and  subject  to  the  provisions  of  the  Work- 
men's Compensation  act,  and  that  the  accident  resulting  in 
Hunley's  death  arose  out  of  and  in  the  course  of  his  em- 
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ployment.  The  board  further  found  that  Hunley  left  him 
surviving  Florence  Hunley,  his  lawfully  wedded  wife,  as 
his  sole  beneficiary,  and  awarded  the  administrator  of  the 
estate  $5.20  a  week  for  a  period  of  416  weeks,  commenc- 
ing from  the  date  of  the  accident.  Afterwards  the  board 
changed  this  finding  and  awarded  a  lump  sum  of  $1925.91. 
Following  this  award  the  plaintiff  in  error  sued  out  a  writ 
of  certiorari  in  the  circuit  court,  and  the  record  of  the  pro- 
ceedings of  the  Industrial  Board  was  reviewed  in  that  court 
and  the  award  of  said  board  affirmed.  The  circuit  court 
thereafter  certified  that  the  case  was  one  proper  to  be  re- 
viewed by  this  court,  and  a  writ  of  error  was  thereafter 
accordingly  sued  out  of  this  court' to  the  circuit  court  of 
Cook  county. 

On  November  13,  191 5,  while  working  in  plaintiff  in  er- 
ror's asphalt  plant,  in  Cook  county,  the  deceased  was  caught 
in  the  machinery  used  in  said  plant  and  so  injured  that  he 
died  before  he  could  be  removed  to  a  hospital.  Evidence 
offered  before  the  Industrial  Board  showed  that  Hunley 
was  married  to  Florence  Taylor  in  1885,  in  Ohio;  that  of 
this  marriage  there  were  born  to  them  a  son  and  a  daugh- 
ter; that  the  son  and  the  mother  were  living,  at  the  time 
of  the  accident,  in  Calgary,  Canada ;  that  the  deceased  and 
his  wife  had  not  been  living  together  for  nineteen  years 
previous  to  his  death.  The  evidence  also  tended  to  show 
that  Hunley  and  a  woman  other  than  his  wife  were  living 
together  for  some  time  during  the  years  between  18^3  and 
1896;  that  thereafter  this  woman  married  a  man  named 
Jones,  whose  wife  she  was  at  the  time  of  the  hearing ;  that 
two  children  were  born  to  this  woman  and  Hunley,  one  of 
them,  Louise  Wright,  being  a  claimant  in  tfcis  case.  The 
evidence  tends  to  show  that  Hunley  had  contributed  to 
Louise  Wright's  support  for  some  years  before  his  death, 
and  that  she  was  paid  $150  by  the  casualty  company  which 
insured  plaintiff  in  error  before  it  was  known  that  Florence 
Hunley  was  a  claimant  or  that  Hunley  left  a  widow.     It 
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was  first  known  that  Florence  Hunley  was  a  claimant  when 
her  son,  Ewell  Taylor  Hunley,  appeared  before  the  Indus- 
trial Board  on  the  hearing  on  review  and  testified  as  to  his 
mother  being  the  widow  and  a  claimant  in  the  case. 

The  chief  contention  of  plaintiff  in  error  appears  to  be 
that  the  wife,  Florence  Hunley,  was  not  dependent  upon  the 
deceased  for  her  support  at  the  time  of  his  death  and  there- 
fore cannot  recover ;  that  the  basis  of  recovery  under  these 
acts,  in  most  jurisdictions,  is  dependency  of  the  benefici- 
aries; but  the  decisions  cited  by  counsel  for  the  plaintiff 
in  error  on  this  question  have  reference  to  laws  worded  so 
differently  from  our  Workmen's  Compensation  act  on  this 
question  that  they  cannot  be  even  persuasive  as  to  the  proper 
construction  of  our  own  act.  Section  7  of  the  Workmen's 
Compensation  act  of  this  State  reads,  in  part,  as  follows: 

"The  amount  of  compensation  which  shall  be  paid  for 
an  injury  to  the  employee  resulting  in  death  shall  be : 

"(a)  If  the  employee  leaves  any  widow,  child  or  chil- 
dren whom  he  was  under  legal  obligation  to  support  at  the 
time  of  his  injury,  a  sum  equal  to  four  times  the  average 
annual  earnings  of  the  employee,  but  not  less  in  any  event 
than  one  thousand  six  hundred  fifty  dollars  and  not  more 
in  any  event  than  three  thousand  five  hundred  dollars.  Any 
compensation  payments  other  than  necessary  medical,  sur- 
gical or  hospital  fees  or  services  shall  be  deducted  in  ascer- 
taining the  amount  payable  on  death. 

"(b)  If  no  amount  is  payable  under  paragraph  (a)  of 
this  section  and  the  employee  leaves  any  widow,  child,  par- 
ent, grandparent  or  other  lineal  heir,  to  whose  support  he 
had  contributed  within  four  years  previous  to  the  time  of 
his  injury,  a  sum  equal  to  four  times  the  average  annual 
earnings  of  the  employee,  but  not  less  in  any  event  than 
one  thousand  six  hundred  fifty  dollars  and  not  more  in  any 
event  than  three  thousand  five  hundred  dollars." 

It  is  clear  from  paragraph  (a)  of  said  section  that  plain- 
tiff in  error  was  liable  to  the  widow  whether  she  was  de- 
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pendent  upon  her  husband  for  support  or  not  at  the  time 
of  his  death,  if  at  that  time  he  was  under  "legal  obligation" 
to  support  her.  There  can  be  no  question,  from  the  evi- 
dence, but  that  the  husband  was  under  legal  obligation  to 
support  his  wife.  The  burden  of  proof  is  undoubtedly  upon 
the  claimant  to  establish  his  claim  by  competent  evidence. 
(Dragovich  v.  Iroquois  Iron  Co,  269  111.  478;  Ohio  Build- 
ing Safety  Vault  Co,  v.  Industrial  Boardy  277  id.  96.)  If 
there  is  in  the  record  any  legal  evidence  to  support  the  de- 
cision of  the  Industrial  Board  it  is  not  in  the  province  of 
the  courts  to  pass  upon  its  weight  or  sufficiency,  {Parker- 
Washington  Co,  V.  Industrial  Board,  274  111.  498,  and  cases 
cited,)  but  the  basis  upon  which  the  finding  rests  must  be 
shown  by  competent  legal  evidence  and  not  be  based  up- 
on mere  conjecture  or  surmise.  The  arbitrators  and  the 
board,  in  reviewing  cases,  must  rest  their  findings  upon 
competent  and  legal  evidence,  as  tested  by  the  elementary 
and  fundamental  principles  of  judicial  inquiry.  {Victor 
Chemical  Works  v.  Industrial  Board,  274  111.  1 1 ;  Reck  v. 
Wluttlesberger,  148  N.  W.  Rep.  247.)  The  evidence  on 
the  hearing  before  the  Industrial  Board  shows,  without  con- 
tradiction, that  the  applicant,  Florence  Hunley,  was  legally 
married  to  the  deceased  and  had  never  been  divorced.  It 
is  true  that  the  evidence  as  to  no  divorce  rests  upon  a  tele- 
gram sent  by  her  to  the  son,  Ewell  Hunley,  at  the  time  he 
was  in  Chicago  on  the  hearing  before  the  Industrial  Board, 
but  it  was  definitely  stated  by  the  chairman  of  the  board 
that  this  telegram  would  not  be  admitted  as  competent  evi- 
dence if  there  were  any  objection  made  on  the  part  of  coun- 
sel for  plaintiff  in  error,  and  no  such  objection  was  made, 
therefore  that  objection  cannot  be  raised  here.  Hunley's 
unfaithfulness  to  his  wife  after  their  marriage  is  shown 
without  contradiction  by  the  testimony  of  Mrs.  Jones,  the 
woman  with  whom  he  lived.  This  fact  would  undoubt- 
edly justify  the  wife  in  living  separate  and  apart  from  him 
thereafter  unless  she  condoned  the  offense.    There  was  no 
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evidence  or  attempt  by  counsel  to  prove  that  she  did  con- 
done his  unfaithfulness.  Condonation  is  an  affirmative 
defense  and  must  be  clearly  shown.  "The  evidence  must 
at  all  points  affirmatively  establish  the  allegation  covering 
each  of  the  several  facts  whereof  condonation  is  com- 
posed." (2  Bishop  on  Marriage,  Divorce  and  Separation, 
sec.  330;  Duranty.  Durant,  i  Hagg.  Eccl.  733.)  The  duty 
to  support  his  wife  is  imposed  by  law  on  the  husband.  This 
duty  does  not  depend  on  the  inadequacy  of  the  wife's  means 
but  on  the  marriage  relation.  (13  R.  C.  L.  1188.)  Some 
of  the  statutes  as  to  workmen's  compensation  in  other  ju- 
risdictions provide  that  the  wife  must  be  living  with  the 
husband  at  the  time  of  the  injury,  but  our  act  does  not  so 
provide.  Paragraph  (a)  of  said  section  7  bases  the  wife's 
right  for  support  upon  the  husband's  legal  obligation,  at 
the  time  of  his  death,  to  support  her,  and  does  not  require 
that  they  be  living  together  at  that  time  or  that  she  is 
dependent  upon  him  for  support.  We  think  the  evidence 
admitted  without  objection  on  the  hearing  before  the  Indus- 
trial Board  justified  the  finding  of  that  board  that  the  de- 
ceased was  under  legal  obligation,  at  the  time  of  his  death, 
to  support  his  wife. 

Counsel  for  plaintiff  in  error  also  argue  that  the  Indus- 
trial Board  exceeded  its  powers  in  awarding  a  lump  sum  to 
the  administrator.  Section  9  of  the  act  under  which  this 
lump  sum  was  allowed  reads  as  follows : 

"Sec.  9.  Any  employer  or  employee  or  beneficiary  who 
shall  desire  to  have  such  compensation,  or  any  unpaid  part 
thereof,  paid  in  a  lump  sum,  may  petition  the  Industrial 
Board,  asking  that  such  compensation  be  so  paid,  and  if, 
upon  proper  notice  to  the  interested  parties  and  a  proper 
showing  made  before  such  board,  it  appears  to  the  best  in- 
terest of  the  parties  that  such  compensation  be  so  paid,  the 
board  may  order  the  commutation  of  the  compensation  to 
an  equivalent  lump  sum,  which  commutation  shall  be  an 
amount  which  will  equal  the  total  sum  of  the  probable  fu- 
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ture  payments  capitalized  at  their  present  value  upon  the 
basis  of  interest  calculated  at  three  percentum  per  annum, 
with  annual  rests :  Provided,  that  in  cases  indicating  com- 
plete disability  no  petition  for  a  commutation  to  a  lump 
sum  basis  shall  be  entertained  by  the  Industrial  Board  tmtil 
after  the  expiration  of  six  months  from  the  date  of  the 
injury,  and  where  necessary,  upon  proper  application  being 
made,  a  guardian,  conservator  or  administrator,  as  the  case 
may  be,  may  be  appointed  for  any  person  under  disability 
who  may  be  entitled  to  any  such  compensation,  and  an  em- 
ployer bound  by  the  terms  of  this  act,  and  liable  to  pay  such 
compensation,  may  petition  for  the  appointment  of  the  pub- 
lic administrator,  or  a  conservator,  or  guardian,  where  no 
legal  representative  has  been  appointed  or  is  acting  for  such 
party  or  parties  so  under  disability.  Either  party  may  re- 
ject an  award  of  a  lump-sum  payment  of  compensation, 
except  an  award  for  compensation  under  section  7  or  para- 
graph (e)  of  section  8  or  for  the  injuries  defined  in  the 
last  paragraph  of  paragraph  (^)  of  section  8  as  constituting 
total  and  permanent  disability,  by  filing  his  written  rejec- 
tion thereof  with  the  said  board  within  ten  days  after  no- 
tice to  him  of  the  award,  in  which  event  compensation  shall 
be  payable  in  installments  as  herein  provided." 

The  original  section  9,  as  passed  in  19 13,  did  not  con- 
tain the  exceptions  contained  in  the  last  sentence  of  the 
section  as  amended.  This  sentence,  as  worded  when  first 
enacted,  rendered  it  very  easy  for  any  party  objecting  to 
the  award  in  a  lump  sum  to  be  relieved  from  any  obligation 
in  that  regard,  as  in  all  cases  either  party  could  reject  the 
award  if  opposed  to  it  and  then  the  payments  could  only 
be  made  in  installments.  This  case  comes  within  the  ex- 
ception provided  for  in  the  last  sentence  of  said  section  9, 
inserted  by  amendment  in  191 5,  as  the  compensation  was 
plainly  allowed  under  said  section  7  of  the  act.  Said  sec- 
tion 9  provides  that  upon  a  proper  showing  the  compensa- 
tion or  unpaid  part  may  be  ordered  paid  in  a  lump  sum  if 
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"it  appears  to  the  best  interest  of  the  parties  that  such  com- 
pensation be  so  paid."  No  evidence  was  offered  before  the 
board  on  which  this  order  allowing  compensation  in  a  lump 
sum  was  made,  it  being  done  on  the  statements  of  attor- 
neys. The  attorney  for  the  administrator  stated  that  the 
widow  lived  some  3000  miles  from  Chicago,  and  if  there 
were  any  dispute  in  the  future  about  collection  of  the  money 
it  would  be  a  matter  of  serious  inconvenience  and  expense 
to  her ;  that  she  was  a  property  owner  in  Calgary,  Canada, 
owning  a  home  and  a  little  ground,  and  that  it  was  her  in- 
tention to  add  to  those  holdings  to  increase  her  income; 
that  she  lived  with  her  son,  who  contributed  materially  to 
her  support,  he  being  unmarried ;  that  she  was  a  woman  of 
thrift  and  industry;  that  it  was  necessary,  as  the  case  was 
vigorously  contested,  for  her  to  employ  two  attorneys,  and 
that  the  request  for  the  lump  sum  was  partly  in  order  that 
the  attorneys  might  be  paid  for  their  services;  that  it  was 
the  duty  of  the  board  and  to  the  interest  of  claimants  to 
see  that  attorneys  who  properly  present  the  facts  are  com- 
pensated, in  order  thereby  to  encourage  them  to  accept  and 
carry  on  disputed  cases;  that  it  was  also  wise  to  close  up 
the  estate  under  the  administrator's,  care  as  soon  as  pos- 
sible, and  that  payment  in  a  lump  sum  would  facilitate  such 
an  arrangement.  Opposing  counsel  objected  to  this  state- 
ment of  the  attorney  for  the  widow,  the  record  not  showing 
the  ground  of  his  objection.  Counsel  for  the  administra- 
tor stated  at  that  time,  on  the  hearing,  that  the  adminis- 
trator, being  a  resident,  could  make  all  collections  easily 
and  there  was  no  necessity  for  the  payment  in  a  lump  sum ; 
that  the  fact  that  the  beneficiary  was  not  a  resident  was  a 
matter  of  no  consequence ;  that  there  was  no  necessity  for 
two  attorneys  in  the  case ;  that  one  of  them  originally  rep- 
resented the  administrator  and  the  illegitimate  daughter; 
that  after  the  widow  had  come  into  the  case  the  two  attor- 
neys had  joined  hands. 
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We  do  not  think  that  it  is  necessary  to  show  it  to  be 
for  the  best  interests  of  both  parties  before  the  award  can 
be  made  in  a  lump  sum,  but  we  are  of  the  opinion  that  there 
should  be  some  showing  by  evidence,  or  by  the  facts  stipu- 
lated by  counsel  for  both  parties,  that  it  is  for  the  best  in- 
terests of  the  party  applying  for  it  that  the  compensation 
be  paid  in  a  lump  sum.  We  do  not  think  the  board  is  au- 
thorized to  proceed  on  this  point,  more  than  on  any  other, 
on  mere  conjecture,  surmise  or  speculation  or  to  assume 
anything.  The  order  for  payment  in  a  lump  sum  should 
not  be  made  unless  there  is  some  evidence  from  which  it 
can  be  reasonably  presumed  that  such  lump  payment  will 
be  for  the  best  interests  of  the  party  applying  therefor,  all 
things  considered,  and  that  such  order  for  the  payment  in  a 
lump  sum  will  not  result  injuriously  to  the  other  party.  The 
fundamental  basis  of  workmen's  compensation  laws  is  that 
there  is  a  large  element  of  public  interest  in  accidents  occur- 
ring from  modern  industrial  conditions,  and  that  the  eco- 
nomic loss  caused  by  such  accidents  should  not  necessarily 
rest  upon  the  public  but  that  the  industry  in  which  an  acci- 
dent occurred  shall  pay,  in  the  first  instance,  for  the  accident. 
(Harper  on  Workmen's  Compensation,  sec.  5.)  "That 
lump-sum  payments,  with  proper  safeguards,  should  be  per- 
mitted is  obvious,  because  on  the  part  of  the  employer  it 
may  become  necessary  for  him  to  terminate  all  his  obliga- 
tions to  his  injured  workmen  and  others,  and  on  the  part  of 
the  employee  and  his  dependents  circumstances  may  arise 
when  to  deny  such  a  lump-sum  settlement  would  result  in 
great  hardship  and  distress  or  entire  loss  of  the  compensa- 
tion. On  the  other  hand,  the  State  is  concerned  in  prevent- 
ing dissipation  of  the  money  paid  and  an  early  recourse  to 
that  charitable  aid  which  systematic  compensation  aims  to 
avoid.  'There  is  nothing  to  insure,'  say  Sidney  and  Beatrice 
Webb,  'that  the  incapacitated  workman  or  the  widow  does 
not  lose  or  squander  the  sum  handed  over  by  the  insurance 
company  as  compensation  for  the  accident  and  eventually 
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become  as  dependent  on  poor-law  relief  as  if  the  community 
had  provided  nothing  at  all.  As  a  matter  of  fact,  there  are 
always  among  the  paupers  in  the  industrial  districts  thou- 
sands of  such  cases,  and  their  number  increases  annually/  " 
(Harper  on  Workmen's  Compensation,  sec.  i66.) 

We  do  not  think  the  attorney's  statement  was  a  suf- 
ficient showing  before  the  board  upon  which  to  base  the 
award  of  the  compensation  in  a  lump  sum,  whatever  we 
might  hold  if  the  reasons  stated  by  him  had  been  proven  by 
competent  testimony.  It  is  not  improper  to  say,  however, 
in  passing,  that  we  do  not  think  the  question  of  attorney's 
fees  should  be  considered  decisive  by  the  Industrial  Board 
in  determining  whether  or  not  the  compensation  should  be 
awarded  in  a  lump  sum  or  payable  in  installments.  While 
that  is  an  element  that  might  reasonably  be  considered  by 
the  board  it  should  not  be  controlling  in  the  matter,  but, 
as  stated  before,  the  party  asking  for  the  award  in  a  lump 
sum  should  be  prepared  to  show  by  competent  evidence 
that  it  is  for  the  best  interests  of  the  party  asking  for  such 
an  order  that  it  should  be  entered.  No  such  showing  was 
made  in  this  case. 

Counsel  for  plaintiff  in  error  further  object  that  the 
administrator's  right  to  act  was  not  properly  shown.  It 
is  not  necessary  to  make  proof  of  the  right  to  sue  as  ad- 
ministrator. Unless  that  question  is  put  in  issue  by  the 
pleadings  it  cannot  be  afterward  raised.  {Union  Raikvay 
and  Transit  Co.  v.  Shacklet,  119  111.  232.)  On  this  record 
we  do  not  think  plaintiff  in  error  can  raise  this  question. 

For  the  reasons  stated,  the  judgment  of  the  circuit  court 
is  reversed  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  set  forth,  each  party 
to  pay  one-half  the  costs.  ^^^^^^^  ^^  remanded. 
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(No.  11216. — ^Judgment  affirmed.) 
The  Board  of  Administration  of  the  State  of  Illi- 
nois, for  use  of  Watertown  State  Hospital,  Plaintiff  in 
Error,  vs.  J.  H.  Miles,  Admr.,  Defendant  in  Error. 

Opinion  filed  April  ip,  ipi/. 

1.  Constitutional  law — when  a  law  giving  arbitrary  power  to 
administrative  officers  is  unconstitutionaL  Any  law  which  vests  in 
the  discretion  of  administrative  officers  the  power  to  determine 
whether,  the  law  shall  or  shall  not  be  enforced  with  reference  to 
individuals  in  the  same  situation,  without  any  rules  or  limitations 
for  the  exercise  of  such  discretion,  violates  the  constitutional  pro- 
visions against  depriving  persons  of  liberty  or  property 'without 
due  process  of  law  and  against  the  granting  of  exclusive  privileges 
or  immunities. 

2.  Same — section  23  of  act  of  191 2,  revising  the  law  in  relation 
to  charities,  is  unconstitutional.  Section  23  of  the  act  of  191 2,  re- 
vising the  law  in  relation  to  charities,  (Laws  of  1911-12,  p.  66,) 
which  provides  how  the  State  may  be  reimbursed  for  the  support 
of  inmates  of  hospitals  for  the  insane,  is  unconstitutional  in  grant- 
ing to  the  State  Board  of  Administration  arbitrary  power  to  release 
or  modify  the  payment  from  the  estates  of  patients  "in  any  case 
where  the  circumstances  may  justify  it"  and  in  giving  a  special 
immunity  to  estates  of  patients  who  have  been  discharged  from  the 
hospital  during  their  lifetime. 

Farmer,  J.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Carroll  county ; 
the  Hon.  Richard  S.  Farrand,  Judge,  presiding. 

Edward  J.  Brundage,  Attorney  General,  P.  J.  Lucey, 
George  P.  Ramsey,  and  C.  W.  Middlekauff,  (F.  Harri- 
son Partridge,  of  counsel,)  for  plaintiff  in  error. 

WiNGERT  &  WiNGERT,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  question  to  be  decided  in  this  case  is  whether  sec- 
tion 23  of  "An  act  to  revise  the  law  in  relation  to  chari- 
ties," approved  June  11,  1912,  (Laws  of  1911-12,  p.  66,) 
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is  constitutional  or  not.  The  Board  of  Administration,  for 
the  use  of  the  Watertown  State  Hospital,  presented  a  claim 
against  the  estate  of  William  O'Brien  for  his  support  in 
the  Watertown  hospital  from  October  i,  191 1,  until  his 
death,  on  May  13,  191 5,  which  was  disallowed.  On  appeal 
to  the  circuit  court  of  Carroll  county  the  claim  was  again 
disallowed,  for  the  reason  stated  that  the  statute  under 
which  it  was  filed  was  held  to  be  unconstitutional.  The 
Board  of  Administration  has  brought  up  the  record  for 
review. 

Other  questions  than  the  constitutionality  of  the  section 
in  question  have  been  argued,  but  the  decision  of  that  ques- 
tion is  decisive  of  the  case  and  therefore  the  other  ques- 
tions will  not  be  mentioned. 

Before  the  passage  of  the  act  of  191 2  insane  persons 
admitted  to  any  State  hospital  for  the  insane  were  main- 
tained and  treated  at  the  expense  of  the  State  and  no  charge 
was  made  against  them,  except  the  cost  of  clothing,  trans- 
portation and  other  incidental  expenses  not  constituting  any 
part  of  their  maintenance  or  treatment.  (Kurd's  Stat. 
191 1,  chap.  85,  sec.  15.)  Section  23  of  the  act  of  1912  is 
as  follows: 

*'Sec.  23.  Support  of  Inmates — Reimbursement, )  The 
total  cost  of  the  support  of  inmates  of  State  hospitals  for 
the  insane  shall  be  a  charge  against  the  estates  of  patients 
or  their  conservators  or  against  the  relatives  of  such  pa- 
tients who  would  be  liable  for  the  support  of  the  persons 
of  such  inmates  under  an  act  entitled  *An  act  to  revise  the 
law  in  relation  to  paupers,'  approved  March  23,  1874,  if 
they  were  not  inmates  of  such  hospitals,  or  against  the 
friends  of  such  inmates  who  may  be  willing  to  assume  such 
support.  Such  support  shall  include  the  cost  of  clothing, 
transportation  and  other  incidental  expenses  and  the  proper 
proportion  of  the  cost  of  maintenance,  treatment  and  neces- 
sary repairs  and  improvements:  Provided,  the  amount  re- 
quired to  be  paid  out  of  the  estate  of  any  such  patient  or 
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the  conservator  thereof  shall  not  exceed  the  reasonable  an- 
nual income  from  the  estate  of  the  patient  aforesaid  dur- 
ing the  lifetime  of  any  such  patient  and  the  compensation 
of  the  conservator,  of  any  such  patient  shall  not  exceed 
six  per  cent  per  annum  of  said  income:  Attd,  provided, 
further,  the  Board  of  Administration  may,  in  its  discretion, 
release  or  modify  the  payment  of  all  or  any  part  of  such 
income  for  said  support  in  any  case  where  the  circumstances 
may  justify  it,  and  upon  the  death  of  any  such  patient  while 
an  inmate  of  a  State  hospital  for  the  insane  it  shall  be  the 
duty  of  said  board  to  file  a  claim  against  the  estate  of  the 
deceased  patient  for  all  the  balance  of  the  unpaid  support 
given  for  the  entire  term  such  deceased  patient  was  an  in- 
mate of  any  State  hospital  for  the  insane,  and  it  shall  be 
the  duty  of  the  court  in  which  such  claim  is  filed  to  allow 
the  same  and  direct  its  payment  in  due  course  of  adminis- 
tration. In  case  such  patient  has  no  estate  from  which  such 
support  may  be  collected  or  annual  income  used  as  herein 
provided,  and  in  case  no  friend  is  willing  to  and  does  pay 
such  cost  of  support,  the  cost  of  support  shall  be  recovered 
from  the  relatives  chargeable  therewith  in  the  manner  pro- 
vided by  an  act  entitled,  'An  act  to  revise  the  law  in  rela- 
tion to  paupers,'  approved  March  23,  1874.  The  board  may 
appoint  an  agent  whose  duty  it  shall  be  to  enforce  the  pro- 
visions of  this  section.  The  compensation  of  each  agent 
shall  not  exceed  five  dollars  per  day  and  the  necessary  trav- 
eling and  other  incidental  expenses  actually  incurred  by 
him." 

The  first  two  sentences  of  the  section  down  to  the  pro- 
viso indicate  a  change  in  the  policy  of  the  State  in  regard 
to  the  cost  of  maintenance  and  treatment  of  inmates  of  the 
insane  hospitals  of  the  State  by  making  them  and  their  es- 
tates liable  for  the  total  cost  of  their  support  and  treat- 
ment as  well  as  the  expenses  which  they  were  required  to 
defray  before  the  passage  of  the  act  of  1912.    The  right 
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of  the  State  to  require  the  patients  in  State  hospitals  for 
the  insane  to  be  supported  out  of  their  own  estates  is  not 
questioned,  but  it  is  insisted  that  the  method  by  which  this 
is  sought  to  be  accomplished  by  the  section  in  question  is 
unconstitutional. 

Section  2  of  article  2  of  the  constitution  provides  that 
no  person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law,  and  this  requires  that  his  property 
shall  not  be  subjected  to  any  liability  except  by  a  law  which 
operates  equally  upon  all  other  persons  in  the  same  situa- 
tion. Section  22  of  article  4  prohibits  the  grant  to  any 
corporation,  association  or  individual  of  any  special  or  ex- 
clusive privilege,  immunity  or  franchise  whatever,  and  this 
forbids  the  granting  to  any  person  of  an  exemption  from 
liability  which  is  imposed  upon  other  persons  in  the  same 
situation.  The  first  proviso  of  the  act  directs  that  the 
amount  required  to  be  paid  out  of  the  estate  of  any  patient 
shall  not  exceed  the  reasonable  annual  income  from  the  es- 
tate during  the  lifetime  of  such  patient,  and  the  second  pro- 
viso authorizes  the  Board  of  Administration,  in  its  discre- 
tion, to  release  or  modify  the  payment  of  all  or  any  part 
of  such  income  for  said  support  in  any  case  where  the  cir- 
cumstances may  justify  it.  There  is  nothing  in  the  proviso 
to  indicate  under  what  circumstances  the  Board  of  Admin- 
istration might  consider  itself  justified  in  releasing  or  modi- 
fying any  payment,  and  no  rules  are  given  for  the  guidance 
of  the  Board  of  Administration  in  this  matter.  It  is  left 
entirely  to  the  discretion  of  the  board  to  require  or  to  re- 
lease payment,  uncontrolled  by  any  expression  of  the  legis- 
lature as  to  what  principles  should  govern  in  determining 
its  action.  This  is  purely  arbitrary.  It  leaves  the  board  to 
determine  at  will  that  one  patient  shall  pay,  and  that  an- 
other, under  the  same  circumstances,  need  not  pay  or  need 
not  pay  so  much.  Any  law  which  vests  in  the  discretion 
of  administrative  officers  the  power  to  determine  whether 
278  -  12 
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the  law  shall  or  shall  not  be  enforced  with  reference  to  in- 
dividuals in  the  same  situation,  without  any  rules  or  limita- 
tions for  the  exercise  of  such  discretion,  is  unconstitutional. 
The  purpose  of  the  constitutional  provision  is  to  protect 
every  citizen  in  his  personal  and  property  rights  against  the 
arbitrary  action  of  any  person  or  authority,  and  a  statute 
which  subjects  any  person's  rights  to  the  discretion  of  an 
officer,  without  any  rules  or  provisions  of  law  to  control 
the  officer,  violates  such  constitutional  provision.  People  v. 
Vickroy,  266  111.  384;  Moore  v.  Mayor  of  Damnlle,  232 
id.  307 ;  Sheldon  v.  Hoyne,  261  id.  222 ;  Noel  v.  People, 
187  id.  587. 

The  second  proviso  requires  the  Board  of  Administra- 
tion, upon  the  death  of  a  patient  while  an  inmate  of  a  State 
hospital  for  the  insane,  to  file  a  claim  against  his  estate  for 
all  the  balance  of  the  unpaid  support  given  for  the  entire 
term  such  patient  was  an  inmate  of  any  State  hospital  for 
the  insane.  This  proviso  operates  unequally  upon  persons 
who  have  been  inmates  of  State  hospitals  for  the  insane 
and  grants  a  special  immunity  to  those  who  have  been  dis- 
charged in  their  lifetime.  If  a  patient  has  been  an  inmate 
of  a  State  hospital  for  a  number  of  years  and  his  income 
has  been  insufficient  to  pay  for  his  support,  in  case  of  his 
death  while  an  inmate  his  estate  must  be  cliarged  for  the 
full  cost  of  his  maintenance  and  treatment  during  all  the 
time  he  has  been  a  patient.  There  is  no  authority  to  relieve 
it  from  any  part  of  the  liability.  If  another  patient,  hav- 
ing an  exactly  equal  income  and  property  of  the  same  value, 
has  been  an  inmate  of  the  same  hospital  for  the  same  length 
of  time  and  died  on  the  same  day  but  was  discharged  from 
the  hospital  before  his  death  his  estate  would  be  liable  for 
nothing.  If  he  were  discharged  and  did  not  die  he  would 
be  liable  for  nothing.  There  is  no  valid  basis  for  such 
discrimination.  The  circumstance  of  a  discharge  or  the  oc- 
currence of  death  before  or  after  discharge  from  the  hos- 
pital has  no  reasonable  relation  to  the  liability  of  the  de- 
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ceased  for  his  previous  support  and  treatment  while  in  the 
hospital. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Farmer,  dissenting. 


(No.  II20I. — ^Judgment  reversed.) 
The  A1.BAUGH-D0VER  Company,  Plaintiff  in  Error,  vs. 
The  Industriai.  Board  of  Ilunois  et  al.  Defendants 
in  Error. 

Opinion  filed  April  ip,  ipi/. 

1.  Coroners — when  coroner  is  not  authorised  to  hold  inquest. 
Where  a  person  under  the  care  of  a  physician  dies  of  tuberculosis 
of  long  standing,  and  there  is  no  supposition  that  he  came  to  his 
death  by  violence,  casualty  or  any  undue  means,  the  coroner  is  not 
authorized  to  hold  an  inquest  over  the  body,  as  it  is  only  in  cases 
within  the  statute  that  a  coroner's  jury  may  inquire  into  the  facts 
concerning  the  death. 

2.  Same — coroner's  jury  cannot  fix  civil  liability  of  anyone  for 
death  of  an  injured  person.  It  is  not  within  the  province  of  a  coro- 
ner's jury  to  fix  civil  liability  of  anyone  growing  out  of  the  death 
of  an  injured  person,  except  so  far  as  the  finding  required  by  the 
statute  to  be  made  may  have  such  effect. 

3.  Workmen's  compensation — burden  is  on  claimant  to  prove 
an  injury  arising  out  of  employment.  The  burden  is  on  the  claim- 
ant in  a  proceeding  under  the  Workmen's  Compensation  act  to 
show,  by  direct  or  circumstantial  evidence,  an  accidental  injury 
arising  out  of  and  in  the  course  of  the  employment,  and  a  End- 
ing in  such  proceeding  cannot  rest  on  mere  guess,  conjecture  or 
possibility. 

4.  Same — disease  and  death  subsequent  to  injury  must  be  shown 
td  have  some  connection  with  the  alleged  injury.  On  a  review  of 
the  finding  of  the  Industrial  Board  the  court  does  not  pass  on  the 
weight  of  the  evidence  as  to  controverted  facts,  but  it  is  essential 
that  there  should  be  competent  evidence  fairly  tending  to  prove  the 
occurrence  of  an  injury  and  that  it  arose  out  of  the  employment, 
and  where  the  injured  employee  contracted  a  disease  after  receiv- 
ing the  injury  and  died,  there  must  be  evidence  tending  to  connect 
the  diseased  condition  with  the  alleged  injury. 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  county ; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

F.  J.  Canty,  and  J.  C.  M.  Ci.ow,  for  plaintiff  in  error. 

Harry  H.  Felgar,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  September  22,  19 15,  Joseph  Hausknecht  applied  for 
adjustment  of  a  claim  which  he  made  for  an  injury  alleged 
to  have  occurred  on  January  5,  1915,  while  he  was  in  the 
employ  of  the  Albaugh-Dover  Company,  the  plaintiff  in  er- 
ror. There  was  a  hearing  before  an  arbitrator  on  October 
20,  1915,  and  on  October  29,  191 5,  the  arbitrator  filed  with 
the  Industrial  Board  his  finding  that  the  applicant  was  not 
entitled  to  compensation.  The  applicant  then  filed  his  peti- 
tion for  review  by  the  Industrial  Board,  and  on  January  11, 
19 1 6,  he  died.  After  his  death  the  widow  and  heirs  made 
an  application  for  compensation,  and  the  cases  were  con- 
solidated and  the  administrator  of  the  estate  substituted. 
There  was  a  hearing  before  the  chairman  of  the  board  on 
March  23,  19 16,  at  which  additional  testimony  was  intro- 
duced by  both  parties.  On  July  18,  1916,  a  decision  of  the 
Industrial  Board  was  filed  reversing  the  finding  of  the  ar- 
bitrator and  ordering  the  plaintiff  in  error  to  pay  $6.62  per 
week  from  seven  days  after  the  date  of  the  accident  until 
the  death  of  Hausknecht  and  $6.62  per  week  for  a  period 
of  416  weeks  from  and  after  the  date  of  the  accident,  less 
the  time  intervening  between  seven  days  after  the  accident 
and  the  death  of  Hausknecht.  The  plaintiff  in  error  took 
the  record  to  the  circuit  court  of  Cook  county  by  writ  of 
certiorari,  and  the  court  on  November  11,  19 16,  entered  an 
order  confirming  the  award  of  the  Industrial  Board  and 
certified  that  the  case  was  one  proper  to  be  reviewed  by 
this  court. 
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The  defenses  were  that  there  was  no  connection  between 
the  disease  or  disability  of  Hausknecht  or  his  death  and 
the  injury  alleged,  and  that  the  plaintiff  in  error  never  had 
any  notice,  actual  or  constructive,  of  the  alleged  injury  un- 
til about  six  months  after  it  occurred. 

At  the  first  hearing  on  the  application  of  Hausknecht 
he  testified  that  on  January  5,  191 5,  he  and  another  work- 
man were  wheeling  a  load  of  castings  in  a  box  on  a  truck 
down  a  chute  or  inclined  runway ;  that  the  other  man  was 
at  the  upper  end,  holding  the  handles  of  the  truck,  and  he 
was  in  front  of  it,  holding  it  back;  that  the  other  man 
slipped  and  fell  and  the  truck  ran  against  Hausknecht  and 
pushed  him  over  and  swung  him  around  against  a  door; 
that  the  box  hit  him  on  the  left  side,  between  the  navel  and 
the  hip  and  a  little  lower  than  the  direct  line;  that  the 
straw-boss  asked  him  if  he  got  hurt,  to  which  he  replied 
that  he  did  not  get  hurt  but  got  a  strain  as  though  they 
had  put  an  electric  wire  on  him  or  an  electric  shock;  that 
he  did  not  think,  at  the  time,  the  injury  amounted  to  any- 
thing but  felt  a  sharp  pain  in  his  side;  that  there  was  no 
mark  of  the  injury  and  no  discoloration,  and  he  continued 
to  work  until  June  6,  191 5;  that  sometimes  he  could  not 
do  the  heavy  work  and  sometimes  the  boss  gave  him  a 
lighter  job;  and  that  he  first  notified  the  general  foreman 
on  June  5,  1915,  when  he  quit  work  and  was  sent  to  the 
company  doctor,  who  treated  him  for  eight  weeks  and  re- 
fused to  treat  him  afterward.  The  straw-boss  denied  that 
he  had  any  notice  of  an  injury  until  about  two  days  before 
Hausknecht  quit  work,  and  the  general  foreman  denied  that 
he  had  any  such  notice  until  June  or  July,  191 5.  A  doctor 
testified  that  he  made  an  examination  of  Hausknecht  in  the 
forepart  of  June,  19 15,  and  found  a  suppurating  sinus  in 
the  region  of  the  epididymis,  which  was  remote  from  the 
point  of  the  injury.  That  doctor  did  not  treat  him  but  ad- 
vised him  to  go  back  to  the  physician  who  was  taking  care 
of  him.     Another  doctor  testified  that  on  examination  of 
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Hausknecht  on  July  5,  191 5,  he  found  the  open  discharging 
sinus  testified  to  by  the  other  doctor;  that  he  found  re- 
stricted breathing  over  the  apex  of  the  right  lung,  and  that 
two  days  later  he  examined  the  sputum  and  found  tubercu- 
lar bacilli  in  large  quantities.  This  doctor  merely  made  an 
examination.  A  third  doctor  who  treated  Hausknecht  tes- 
tified that  he  first  saw  him  at  his  home  on  September  i, 
1915;  that  he  found  the  sinus  and  an  abscess  in  the  epi- 
didymis, which  was  very  badly  adherent;  that  the  suppu- 
rating spot  covered  an  area  of  about  the  size  of  a  dime,  and 
that  he  performed  an  operation  by  removing  the  same  and 
the  parts  affected.  At  that  examination  he  found  a  sus- 
picious spot  in  the  lungs,  and  from  that  time  tuberculosis 
progressed  rapidly,  and  death  occurred  in  the  following 
January  from  miliary  tuberculosis,  which  is  tuberculosis 
accompanied  by  eruption  or  rash.  The  doctors  all  testified 
that  if  there  were  tuberculosis  bacilli  in  the  system  and  a 
bruise  resulted  from  an  injury  the  bacilli  would  go  to  that 
spot;  that  if  there  was  a  latent  tubercular  condition  it 
would  develop  at  a  point  where  a  blood  dot  was  thrown 
out,  forming  a  seat  and  location  for  the  growth  of  germs, 
and  that  the  condition  they  found  could  only  result  from 
a  bruise  of  the  cord  which  passed  up  through  the  inguinal 
ring.  No  one  of  them  found  any  evidence  of  such  a  bruise 
as  a  result  of  the  injury  to  Hausknecht,  and  there  was  no 
difference  of  opinion  that  a  tubercular  condition  resulting 
from  a  blow  would  develop  at  the  point  of  the  blow  as  the 
seat  of  the  condition  and  could  not  develop  from  a  strain. 
There  was  a  total  absence  of  any  evidence  whatever  con- 
necting the  tubercular  condition  with  the  injury  of  Janu- 
ary 5,  1915- 

The  administrator  offered  in  evidence  the  verdict  of  the 
coroner's  jury  upon  the  death  of  Hausknecht,  finding  that 
he  came  to  his  death  on  January  11,  1916,  by  miliary  tuber- 
culosis, and  that  the  tuberculosis  was  due  to  an  injury  sus- 
tained on  January  5,  191 5,  while  the  deceased  was  helping 


Digitized  by 


Google 


April, '17.]      Albauqh-Dover  Co.  v.  Indus.  Board.       183 

to  move  a  truck  on  the  third  floor  of  the  Albaugh-Dover 
plant,  located  at  Twenty-first  street  and  Marshall  boule- 
vard, while  he  was  in  the  employ  of  said  company.  The 
coroner's  verdict  was  objected  to,  and  the  record  recites 
that  it  was  admitted  subject  to  objection,  but  it  was  recited 
in  the  order  of  the  Industrial  Board  as  having  been  intro- 
duced in  evidence  and  was  treated  as  legitimate  evidence. 
The  statute  requires  a  coroner,  whenever  or  as  soon  as  he 
knows  or  is  informed  that  the  dead  body  of  any  person  is 
found  or  is  lying  dead  in  the  county  supposed  to  have  come 
to  its  death  by  violence,  casualty  or  any  undue  means,  to 
summon  a  jury  and  hold  an. inquest  to  inquire  into  the 
cause  and  manner  of  the  death.  Hausknecht  died  under 
the  care  of  a  physician,  of  tuberculosis  of  long  standing, 
and  there  was  no  supposition  that  he  came  to  his  death 
by  violence,  casualty  or  an  undue  means,  so  that  the  coro- 
ner was  not  authorized  to  hold  any  inquest  over  his  body. 
It  is  only  in  cases  within  the  statute  that  a  coroner's  jury 
may  inquire  how,  in  what  manner  and  by  whom  the  dead 
body  came  to  its  death  and  the  other  facts  of  and  concern- 
ing the  same.  In  any  case,  it  is  not  within  the  province  of 
a  coroner's  jury  to  fix  civil  liability  of  anyone  growing  out 
of  the  death  of  an  injured  person,  except  so  far  as  the  find- 
ing required  by  the  statute  to  be  made  may  have  such  ef- 
fect. (Novitsky  V.  Knickerbocker  Ice  Co.  276  111.  102.) 
It  was  error  to  admit  in  evidence  the  verdict  of  the  coro- 
ner's jury. 

The  burden  of  proving  the  essential  facts  to  establish 
the  claim  that  there  was  an  injury  and  that  it  arose  out 
of  the  workman's  employment  rested  upon  the  claimant. 
{Armour  &  Co,  v.  Industrial  Board,  273  111.  590.)  The 
claimant  must  show,  by  direct  or  circumstantial  evidence, 
an  accidental  injury  arising  out  of  and  in  the  course  of 
the  employment,  and  a  finding  under  the  Workmen's  Com- 
pensation act  cannot  rest  on  mere  guess,  conjecture  or 
possibility.     On  a  review  of  the  finding  of  the  Industrial 
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Board  the  court  does  not  pass  on  the  weight  of  the  evidence 
as  to  controverted  facts,  but  it  is  essential  that  there  should 
be  competent  evidence  fairly  tending  to  prove  the  occur- 
rence of  an  injury  and  that  it  arose  out  of  the  employment. 
Leaving  out  the  verdict  of  the  coroner's  jury  there  was  no 
evidence  before  the  Industrial  Board  tending  in  any  degree 
to  connect  the  diseased  condition  of  Hausknecht  or  his  sub- 
sequent death  with  the  alleged  injury  on  January  5,  19 15, 
and  the  finding  of  the  board  being  based  on  nothing  more 
than  surmise  or  possibility,  it  cannot  be  sustained. 

The  question  whether  the  plaintiff  in  error  had  notice 
of  the  injury  within  thirty  (Jays  after  it  occurred  will  not 
be  considered. 

The  judgment  of  the  circuit  court  and  the  finding  of 
the  Industrial  Board  are  reversed.     j,,^g,„,„t  ,^^,,„^^, 


(No.  1 1 298. — Reversed  and  remanded.) 

Sophie  Spiehs,  Admx.,  Appellee,  vs,  Samuei.  Insui^l, 

Receiver,  Appellant. 

Opinion  filed  April  ip,  ipiy. 

1.  Practice — fir  si  sentence  of  section  81  of  the  Practice  act  as 
amended  does  not  apply  to  bills  of  exceptions.  The  first  sentence 
of  section  81  of  the  Practice  act  as  amended,  regarding  the  filing 
of  a  stenographic  report  of  the  evidence  during  the  term,  does  not 
apply  to  bills  of  exceptions,  and  the  trial  court  may,  at  a  term  sub- 
sequent to  the  judgment  term,  enter  an  order  extending  the  time 
for  signing  and  filing  a  bill  of  exceptions,  provided  the  extension 
order  is  entered  within  the  time  previously  allowed.  (Miller  v.  An- 
derson, 269  111.  608,  distinguished.) 

2.  Construction — phraseology  of  an  old  statute,  when  retained 
in  an  amendment,  is  presumed  to  have  been  used  according  to  its 
previous  construction.  Where  the  legislature  by  an  amendatory 
act  retains  in  a  new  statute  the  same  words  and  phraseology  that 
have  been  contained  in  a  former  statute,  it  must  be  presumed  that 
it  used  such  words  and  phraseology  according  to  the  meaning  which 
has  previously  been  given  them  by  judicial  construction. 
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Appeal  from  the  First  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county ;  the  Hon.  Marcus  Kava- 
NAGH,  Judge,  presiding. 

Addison  L.  Gardner,  and  Carroll  H.  Jones,  (Chas. 
LeRoy  Brown,  of  counsel,)  for  appellant. 

Francis  J.  Woolley,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  brought  by  the  administratrix  of  the 
estate  of  Adam  Spiehs,  deceased,  against  the  receiver  of 
the  Chicago  and  Oak  Park  Elevated  Railroad  Company, 
for  damages  for  the  death  of  said  Spiehs,  employed  as  a 
gateman  by  said  company,  which  death  is  alleged  to  have 
occurred  while  in  the  performance  of  his  duties  at  a  rail- 
road crossing,  August  28,  19 12.  A  trial  in  the  superior 
court  of  Cook  county  resulted  in  a  verdict  for  appellee. 
On  appeal  to  the  Appellate  Court  the  judgment  of  the  trial 
court  was  affirmed,  the  Appellate  Court  sustaining  appel- 
lee's motion  to  strike  the  bill  of  exceptions  filed  in  that  case 
from  the  record  on  the  ground  that  the  same  had  not  been 
presented  or  filed  in  the  court  below  within*  the  time  pre- 
scribed by  law. 

The  decision  of  this  case  rests  upon  the  proper  construc- 
tion of  section  81  of  the  Practice  act.  (Kurd's  Stat.  1916, 
p.  2002.)  The  question  is  whether  the  first  sentence  of 
that  section  as  now  amended  applies  to  bills  of  exceptions 
as  well  as  to  the  stenographic  reports.  That  part  of  the 
section  reads:  "If,  during  the  progress  of  any  trial  in  any 
civil  or  criminal  cause,  either  party  shall  submit  to  the 
court  any  matter  for  a  ruling  thereon  and  the  court  shall 
rule  adversely  to  the  party  submitting  the  same,  such  ruling 
shall  be  deemed  a  matter  for  review  in  any  court  to  which 
the  same  cause  may  be  thereafter  taken  up  on  appeal  or  by 
writ  of  error  without  formal  exception  thereto,  and  after 
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judgment,  at  any  time  during  the  term  of  the  court  at 
which  judgment  was  entered  or  within  such  time  thereafter 
as  shall,  during  such  term,  be  fixed  by  the  court,  any  party 
desiring  to  prosecute  a  writ  of  error  to  or  appeal  from  any 
such  judgment,  may  submit  to  the  court  a  stenographic  re- 
port of  the  trial  containing  the  evidence  and  the  rulings  of 
the  court  upon  all  or  any  of  the  questions  submitted  to  and 
ruled  upon  by  the  judge  thereof,  and  he  shall  examine  the 
same,  and,  if  correct,  officially  certify  to  the  correctness  of 
such  report,  and  the  same  shall  thereupon  be  filed  in  said 
court  and  become  a  part  of  the  record  in  said  cause." 

It  is  contended  that  the  wording  of  said  section,  "at 
any  time  during  the  term  of  the  court  at  which  judgment 
was  entered  or  within  such  time  thereafter  as  shall,  during 
such  term,  be  fixed  by  the  court,"  applies  to  the  time  for 
filing  a  bill  of  exceptions  as  well  as  to  the  time  for  filing 
"a  stenographic  report  of  the  trial  containing  the  evi- 
dence," and  that  a  fair  reading  of  this  section  requires  such 
construction ;  that  no  reasonable  purpose  could  be  accom- 
plished by  providing  different  rules  as  to  the  respective 
times  in  which  a  stenographic  report  and  a  bill  of  excep- 
tions could  be  filed;  that  by  the  general  policy  of  the  law 
and  the  State  constitution  the  practice  is  required  to  be 
uniform;  that  this  means  that  the  laws  "shall  operate  uni- 
formly on  all  cases  in  a  particular  court;"  (Hoffman  v. 
Paradis,  259  111.  iii;)  that  instead  of  simplifying  the 
practice,  if  any  different  construction  be  placed  upon  this 
section,  this  amendment  would  immediately  complicate  the 
practice,  and  require  the  lawyer,  at  the  beginning  of  a  trial, 
to  decide  whether  he  would  preserve  his  record  by  a  steno- 
graphic report  or  by  a  bill  of  exceptions. 

There  is  some  merit  in  portions  of  this  argument,  al- 
though we  do  not  deem  the  last  suggestion  of  great  weight, 
as  it  would  be  practically  as  easy  for  a  lawyer  to  decide 
at  the  beginning  of  the  trial,  as  it  would  be  later,  in  which 
manner  he  desired  to  preserve  the  record.    That  portion  of 
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said  section  8i  which  relates  especially  to  bills  of  excep- 
tions has  been  a  part  of  the  statute  law  of  this  State  since 
1827.  That  section,  so  worded,  has  received  a  long  course 
of  construction  by  the  courts,  to  the  effect  that  the  trial 
court  may,  at  a  term  subsequent  to  the  judgment  term,  en- 
ter an  order  extending  the  time  for  signing  and  filing  a 
bill  of  exceptions,  provided  the  subsequent  extension  order 
is  entered  within  the  limit  of  the  time  previously  allowed. 
(Hawes  v.  People,  129  111.  123;  United  States  Life  Ins. 
Co.  v.  Shattuck,  159  id.  610;  Hill  v.  City  of  Chicago,  218 
id-  178;  Railway  Passenger  and  Freight  Conductors'  Ass'n 
V.  Leonard,  166  id.  154;  Pieser  v.  Minkota  Milling  Co. 
222  id.  139.)  This  part  of  section  81  was  retained  in  the 
amended  section  without  change.  It  is  elementary  that 
when  the  legislature  by  an  amendatory  act  retains  in  a  new 
statute  the  same  words  and  phraseology  that  had  been  con- 
tained in  a  former  statute,  it  must  be  presumed  that  it  used 
such  words  and  phraseology  in  the  sense  that  had  already 
been  placed  upon  them  by  judicial  construction.  (Kirby  v. 
Runals,  140  111.  289;  Kelley  v.  Northern  Trust  Co.  190 
id.  401;  McGann  v.  People,  194  id.  526;  Endlich  on  In- 
terpretation of  Statutes,  515;  26  Am.  &  Eng.  Ency.  of 
Law, — ^2d  ed. — 758.)  Indeed,  this  result  is  especially  pro- 
vided by  section  2  of  chapter  131  of  our  statutes,  which 
reads:  "The  provisions  of  any  statute,  so  far  as  they  are 
the  same  as  those  of  any  prior  statute,  shall  be  construed 
as  a  continuation  of  such  prior  provisions,  and  not  as  a 
new  enactment."  (Kurd's  Stat.  1916,  p.  2577.)  It  must 
be  assumed,  therefore,  that  the  legislature,  in  re-enacting 
this  same  wording,  did  so  in  view  of  the  judicial  construc- 
tion which  had  been  given  it  by  the  courts  of  the  State. 

Counsel  for  appellee  in  his  argument  and  the  Appellate 
Court  in  deciding  this  case  rely  upon  the  reasoning  of  this 
court  in  Miller  v.  Anderson,  269  111.  608,  as  requiring  the 
construction  given  to  this  statute  by  the  Appellate  Court  in 
its  decision.    The  question  involved  in  said  case  of  Miller 
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V.  Anderson  was  whether  in  the  bill  of  exceptions  as  well 
as  in  the  stenographic  report  it  was  necessary  to  take  and 
preserve  an  exception  to  a  ruling  in  order  to  raise  such 
question  in  a  court  of  review,  and  that  was  the  only  ques- 
tion passed  on  in  that  case.  While,  as  stated  by  the  Ap- 
pellate Court,  that  question  was  somewhat  analogous  to  the 
one  here  involved,  that  case  is  not  necessarily  decisive  as  to 
the  case  at  bar.  It  is  clear  that  this  court  has  never  so  un- 
derstood that  decision,  for  it  has  repeatedly  held  since  that 
time  that  as  to  a  bill  of  exceptions  the  former  practice  was 
correct ;  that  the  trial  court  might,  at  a  term  subsequent  to 
the  judgment  term,  enter  an  order  extending  the  time  for 
signing  and  filing  a  bill  of  exceptions,  provided  the  subse- 
quent extension  order  was  entered  within  the  limit  of  the 
time  previously  allowed.  In  the  following  cases  this  prac- 
tice was  sanctioned:  People  v.  Rosemvald,  266  111.  548; 
Illinois  Improvement  Co.  v.  Heinsen,  271  id.  23;  Richter 
V.  Chicago  and  Erie  Railroad  Co.  273  id.  625 ;  People  v. 
VVindeSy  275  id.  108;  City  of  East  St.  Louis  v.  Vogel,  276 
id.  490.  While  the  question  was  not  directly  raised,  it 
would  have  been  impossible  to  reach  the  conclusion  that 
was  reached  in  each  of  those  cases  unless  the  court  had 
considered  that  the  rule  as  to  the  method  of  extending  the 
time  for  signing  and  filing  the  bill  of  exceptions  under  said 
section  81  as  contended  for  by  counsel  for  appellant  in  this 
case  is  the  correct  rule. 

We  think  the  Appellate  Court  erred  in  striking  the  bill 
of  exceptions  from  the  record.  This  being  so,  under  the 
rulings  of  this  court  in  Sixby  v.  Chicago  City  Raihvay  Co. 
260  111.  478,  Great  Western  Oil  Co.  v.  Chicago,  Mihvaukee 
and  St.  Paid  Raihi*ay  Co.  275  id.  56,  and  other  like  deci- 
sions, the  judgment  of  the  Appellate  Court  must  be  re- 
versed and  the  cause  remanded  to  that  court,  with  direc- 
tions to  consider  and  determine  the  errors  assigned,  based 
upon  the  bill  of  exceptions. 

Reversed  and  remanded,  ivith  directions. 
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(No.  10995. — Reversed  and  remanded.) 
Peter  Donner  et  al.  Appellants,  z^^.  The  Board  of  High- 
way Commissioners  et  al.  Appellees. 

Opinion  filed  April  ip,  ipiy. 

1.  Drainage — the  statute  confers  jurisdiction  on  county  courts 
to  organise  drainage  districts.  The  statute  confers  jurisdiction  on 
county  courts  to  organize  drainage  districts,  and  where  a  petition 
conforming  to  the  statute  is  filed  and  all  parties  interested  are  prop- 
erly in  court  the  court  has  jurisdiction  to  hear  and  determine  all 
questions  before  it,  from  the  filing  of  the  petition  up  to  and  in- 
cluding the  establishing  of  the  district,  and  having  organized  the 
district  it  has  jurisdiction  to  hear  and  determine  the  question  of 
benefits  and  damages. 

2.  Same — proper  exercise  of  jurisdiction  to  organise  levee  dis- 
trict cannot  be  questioned  in  collateral  proceeding.  The  question 
whether  the  county  court,  having  jurisdiction  of  the  subject  matter 
and  the  parties,  properly  exercised  its  jurisdiction  in  organizing  a 
levee  drainage  district  cannot  be  raised  at  the  hearing  on  the  as- 
sessment roll,  as  such  question  should  be  raised  by  objections,  fol- 
lowed by  an  appeal  or  writ  of  error,  at  the  time  the  order  estab- 
lishing the  district  is  entered. 

3.  Same — ivhat  matters  do  not  go  to  jurisdiction  to  entertain 
proceeding  to  organise  a  levee  district.  The  questions  whether  a 
copy  of  the  original  petition  to  organize  a  levee  drainage  district 
was  filed,  whether  the  commissioners  were  properly  sworn,  whether 
certain  persons  were  made  parties  to  the  proceeding,  whether  all 
the  lands  of  the  district  were  assessed,  etc.,  do  not  go  to  the  juris- 
diction of  the  county  court  to  entertain  the  proceeding,  and  must 
be  raised  by  proper  objections  before  the  order  organizing  the  dis- 
trict is  entered  and  be  urged  as  error  in  a  direct  proceeding  to  re- 
view such  order. 

4.  Same — power  of  county  court  to  approve  changes  made  by 
commissioners.  Under  section  12  of  the  Levee  act  the  county  court 
has  power  to  approve  a  report  of  the  commissioners  recommending 
the  construction  of  a  large  number  of  additional  lateral  drains  at  a 
large  extra  expense,  and  the  question  whether  the  action  of  the 
court  was  erroneous  must  be  raised  in  direct  proceeding  to  review 
the  order  organizing  the  district. 

5.  Jurisdiction — mere  errors  in  exercise  of  jurisdiction  cannot 
be  urged  in  collateral  proceeding.  Mere  errors  in  the  exercise  of 
jurisdiction,  no  matter  how  gross,  cannot  be  urged  in  a  collateral 
proceeding  to  impeach  the  judgment  or  decree,  as  it  is  only  such 
defects  appearing  upon  the  face  of  the  record  as  show  a  want  of 
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jurisdiction  to  enter  the  judgment  that  may  be  taken  advantage  of 
in  such  proceeding. 

6.  JuDiciAi,  NOTICE— cowr/  will  not  take  judicial  notice  of  any 
of  its  records  except  the  record  in  proceeding  before  it.  A  court 
will  take  judicial  notice  of  its  own  records  and  thus  dispense  with 
proof  identifying  them,  but  it  will  not  take  judicial  notice  of  the 
contents  of  any  of  its  records  except  those  in  the  proceeding  be- 
fore it. 

7.  Appeals  and  errors — when  a  motion  to  strike  matters  from 
record  will  be  sustained.  On  appeal  from  an  order  of  the  county 
court  dismissing  a  petition  to  organize  a  levee  drainage  district 
upon  a  motion  made  at  the  hearing  on  the  assessment  roll,  mat- 
ters relating  to  the  proceedings  prior  to  the  entry  of  the  order 
establishing  the  district,  which  are  not  contained  in  a  bill  of  ex- 
ceptions but  are  copied  into  the  record  by  the  clerk  at  the  request 
of  the  appellees,  will  be  stricken  from  the  record  on  motion. 

Appeal  from  the  County  Court  of  Woodford  county ; 
the  Hon.  Arthur  C.  Fort,  Judge,  presiding. 

Thomas  Kennedy,  Ernest  J.  Henderson,  and  Hall, 
Martin  &  HoosE,  (Carl  E.  Phillips,  of  counsel,)  for 
appellants. 

Bosworth  &  Bosworth,  and  Barnes,  Magoon  & 
Black,  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  Panther  Creek  Drainage  District,  in  Woodford 
county,  was  organized  under  the  Levee  act  by  an  order  of 
the  county  court  of  that  county  entered  February  21,  19 16. 
On  April  10,  191 6,  the  commissioners  of  said  district  filed 
in  said  court  the  commissioners'  roll  of  assessments  of 
benefits  and  damages,  and  gave  notice,  as  provided  by  sec- 
tion 17a  of  said  act,  that  on  April  24,  19 16,  at  the  April 
probate  term  of  said  court,  they  would  appear  before  said 
court,  at  the  court  house  in  said  county,  for  the  purpose  of 
having  a  jury  empaneled,  as  provided  by  section  6  of  the 
Eminent  Domain  act,  for  a  hearing  on  all  questions  of  ben- 
efits and  damages  to  the  lands  in  said  district.     At  the 
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hearing  on  said  assessment  roll  appellees  filed  objections 
that  their  lands  were  assessed  more  than  they  would  be 
benefited  by  the  construction  of  the  work  and  more  than 
their  proportionate  shares  of  the  cost  thereof,  and  moved 
the  court  to  dismiss  said  petition  for  want  of  jurisdiction, 
for  the  following  reasons:  (i)  No  copy  of  the  original 
petition  to  organize  said  district  was  filed;  (2)  the  origi- 
nal petition  to  organize  the  district,  the  notices  published 
and  the  findings  of  the  court  in  its  order  of  October  25, 
191 5,  are  not  according  to  the  statute;  (3)  the  starting 
point  of  the  main  ditch  as  set  forth  in  the  petition,  the  re- 
port of  the  commissioners  and  notices  published  is  not  ac- 
curately given  and  the  description  thereof  is  vague,  uncer- 
tain and  wholly  insufficient;  (4)  the  boundary  lines  of  the 
district  are  not  accurately  set  forth  in  the  petition,  in  the 
report  of  the  commissioners,  in  the  notices  and  in  the  facts 
found  by  the  court  but  are  vague  and  uncertain;  (5)  the 
commissioners  are  proposing  to  build  eight  lateral  drains, 
none  of  which  were  petitioned  for;  (6)  all  the  lands  in 
the  district  are  not  assessed;  (7)  the  commissioners  never 
took  and  subscribed  the  oath  of  office;  (8)  tenants  of  por- 
tions of  the  land  in  the  district  have  not  been  made  parties 
to  the  proceedings  or  their  rights  therein  set  forth;  (9) 
Woodford  county  is  a  proper  and  necessary  party  but  has 
not  been  made  a  party  to  the  proceedings;  (10)  the  later- 
als not  petitioned  for  are  not  described  as  open  or  covered 
drains ;  ( 1 1 )  the  starting  point  of  lateral  "E"  is  vague  and 
uncertain;  (12)  it  does  not  appear  that  the  commissioners 
viewed  each  parcel  of  land,  and  every  part  thereof,  in  mak- 
ing up  their  assessment  of  benefits  and  damages.  The  court 
sustained  the  motion  to  dismiss  the  petition  on  the  sec- 
ond, third,  fourth,  fifth,  seventh,  ninth,  tenth,  eleventh  and 
twelfth  grounds  assigned  by  appellees  and  held  that  the 
first,  sixth  and  eighth  grounds  had  been  waived  by  appel- 
lees, entered  an  order  vacating  the  order  establishing  the 
district  and  all  other  orders  prior  thereto,  and  dismissed 
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the  proceedings  to  assess  benefits  and  damages  at  appel- 
lants' costs. 

The  order  of  the  court  recited :  "The  court  takes  judi- 
cial notice  of  the  fact  that  no  sufficient  oath  has  been  taken 
by  said  commissioners  in  accordance  with  the  provisions 
of  section  6  of  the  Levee  act;  that  said  oath  is  jurisdic- 
tional ;  that  the  nature  of  the  improvement  proposed  in  said 
petition  is  radically  different  from  that  reported  by  the  com- 
missioners ;  and  that  it  was  an  abuse  of  judicial  discretion 
not  to  have  modified  the  report  of  the  commissioners." 

There  is  no  evidence  in  this  record  that  supports  the 
conclusion,  order  and  judgment  of  the  court  in  holding  void 
and  vacating  all  previous  orders  of  the  court  and  in  dis- 
missing the  proceedings  then  before  it.  The  final  order  of 
the  county  court  decreeing  the  establishment  of  Panther 
Creek  Drainage  District  was  put  in  evidence  by  appellants, 
and  that  order  was  drawn  and  entered  in  accordance  with 
every  requirement  of  section  i6  of  the  Levee  act.  The  pe- 
tition for  the  organization  of  the  district,  signed  by  seventy- 
three  land  owners  and  filed  in  the  county  court  September 
30,  19 1 5,  conforms  to  every  requirement  of  the  statute, 
and  is  not  subject  to  the  objection  of  appellees  that  it  did 
not  set  out  clearly  the  nature  and  character  of  the  drain 
and  the  work  to  be  done.  The  allegations  of  the  petition 
as  to  those  matters  read  thus : 

"The  proposed  starting  point,  route,  size  and  terminus 
of  the  said  ditch  or  drain  are  as  follows:  Commencing 
at  the  northwest  corner  of  the  northeast  quarter  of  sec- 
tion twenty-nine  (29),  township  twenty-seven  (27),  north, 
range  three  (3),  east  of  the  third  principal  meridian,  in 
Livingston  county,  Illinois;  thence  south  along  the  half  sec- 
tion line  to  a  point  where  the  east  branch  of  Panther  creek 
intersects  the  half  section  line  in  said  section  twenty-nine 
(29)  ;  thence  in  a  southwesterly  direction,  following  the 
present  course  of  the  east  branch  of  Panther  creek  through 
sections  twenty-nine   (29)   and  thirty   (30),  in  township 
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twenty-seven  (27),  north,  range  three  (3),  east  of  the  third 
principal  meridian,  in  Livingston  county,  Illinois;  thence 
westerly  along  the  present  course  of  said  east  branch  of 
Panther  creek,  through  sections  twenty-five  (25),  twenty- 
six  (26),  twenty-seven  (27),  thirty- four  (34),  thirty-three 
(33)  and  thirty-two  (32),  in  township  twenty-seven  (27), 
north,  range  two  (2),  east  of  the  third  principal  meridian, 
in  Livingston  county,  Illinois,  to  a  point  where  the  said 
east  branch  of  Panther  creek  intersects  the  east  line  of  the 
right  of  way  of  the  Illinois  Central  Railroad  Company, 
there  to  terminate.  All  of  the  route  of  said  proposed  ditch 
or  drain  is  more  fully  shown  and  is  shown  on  the  plat  here- 
to attached  and  marked  exhibit  'A'  and  made  a  part  of 
this  petition  by  reference,  and  marked  on  said  plat,  'Route 
of  Proposed  Ditch,'  the  proposed  ditch  or  drain  to  be  con- 
structed to  follow  throughout  its  entire  course,  so  far  as 
practicable,  the  present  line  or  channel  of  the  east  branch  of 
Panther  creek.  It  is  proposed  by  your  petitioners  to  shorten 
and  straighten  said  creek  wherever  it  shall  be  deemed  prac- 
ticable and  beneficial  to  the  proposed  drainage  district.  The 
said  drain  or  ditch  is  proposed  to  be  an  open  drain  or  ditch 
throughout  its  entire  course,  approximately  nine  (9)  feet 
deep  and  nine  (9)  feet  wide  at  the  bottom,  the  banks  to 
have  a  slope  of  one  ( i )  to  one  ( i )  ;  that  is  to  say,  an  av- 
erage width  of  twenty-seven  (27)  feet  at  the  top." 

Said  plat  accompanies  the  petition  and  shows  an  accu- 
rate tracing  of  the  drain  from  its  beginning  to  its  terminal 
point.  Appellants  also  introduced  in  evidence  the  commis- 
sioners' roll  of  assessments,  showing  all  the  facts  necessary 
to  entitle  them  to  a  hearing  on  the  question  of  benefits  and 
damages.  No  further  evidence  was  introduced,  and  the  evi- 
dence before  the  court,  with  a  jury  empaneled,  would  make 
a  prima  fa^ie  case  for  the  commissioners  under  the  provi- 
sions of  section  17a  of  the  Levee  act. 

The  statute  confers  jurisdiction  on  county  courts  to  or- 
ganize drainage  districts.  The  petition  in  question,  when 
278  -  13  n         \ 

Digitized  by  VjOOQIC 


194  DoNNER  V.  Highway  Comrs.  [278 IIL 

filed  in  the  county  court,  together  with  the  statute,  gave  the 
court  jurisdiction  of  the  subject  matter.  The  court  also 
had  jurisdiction  of  all  parties  interested  in  the  organization 
of  the  district,  as  shown  by  the  recitals  and  findings  of  the 
court,  including  appellees,  and  had  jurisdiction  of  the  par- 
ties to  the  proceedings  now  in  question,  as  shown  by  the 
recitals  in  the  record.  This  is  not  questioned  by  appellees 
anywhere  in  their  briefs.  The  court  therefore  had  juris- 
diction and  power  to  hear  and  determine  all  questions  be- 
fore it,  from  the  filing  of  the  petition  up  to  and  including 
the  establishing  of  the  drainage  district  in  question,  and 
had  jurisdiction  and  power  to  proceed  to  a  determination 
of  the  question  of  benefits  and  damages  before  the  court 
at  the  time  the  motion  to  dismiss  was  made  by  appellees. 
Whether  the  court  correctly  exercised  its  power  and  juris- 
diction after  it  had  obtained  jurisdiction  of  the  subject 
matter  and  of  the  parties  could  not  be  considered  in  this 
collateral  proceeding.  All  errors  in  the  exercise  of  juris- 
diction, no  matter  how  gross,  cannot  be  urged  in  a  collat- 
eral proceeding  to  impeach  a  court's  judgment  or  decree. 
(Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Co. 
V.  Polecat  Drainage  District,  213  111.  83;  Figge  v.  Rowlcn, 
185  id.  234.)  It  is  only  such  defects  appearing  upon  the 
face  of  the  record  as  show  a  want  of  jurisdiction  in  the 
court  to  enter  the  judgment  that  can  be  taken  advantage  of 
in  a  collateral  proceeding  without  resorting  to  an  appeal 
or  writ  of  error.  Frank  v.  Rogers,  220  111.  206 ;  Aldridge 
V.  Matthezvs,  257  id.  202;  Stack  v.  People,  217  id.  220. 

Appellees  have  assigned  no  cross-errors  on  this  record. 
We  have  considered  all  the  arguments  and  points  presented 
by  appellees  that  have  any  proper  bearing  upon  the  question 
of  jurisdiction  on  collateral  attack.  Many  of  the  questions 
or  grounds  presented  by  appellees  in  support  of  their  col- 
lateral attack  on  the  judgment  establishing  a  drainage  dis- 
trict are  not  jurisdictional  at  all.  For  instance,  failure  to 
file  a  copy  of  the  original  petition,  the  report  of  the  corn- 
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missioners,  whether  or  not  all  of  the  lands  in  the  district  are 
assessed,  whether  the  commissioners  were  properly  sworn, 
whether  or  not  certain  parties  were  made  parties  to  the 
proceedings,  and  whether  or  not  the  commissioners  made 
an  examination  of  all  of  the  lands  in  the  district,  are  mat- 
ters that  do  not  in  any  way  affect  the  question  of  jurisdic- 
tion here  raised.  Besides,  there  was  no  proof  or  showing 
on  this  record  that  such  matters  or  facts  existed  or  appear 
from  the  records  of  the  district.  This  appeal  only  brings 
before  this  court  the  record  of  the  proceedings  before  the 
lower  court.  A  court  will  take  judicial  notice  of  its  pwn 
records  and  thus  dispense  with  proof  identifying  them,  but 
it  will  not  take  judicial  notice  of  the  contents  of  any  of  its 
records  except  the  ones  in  the  proceeding  before  it.  (Peo- 
pie  V.  Carr,  265  111.  220.)  Appellees  are  relying  upon  facts 
recited  in  various  proceedings  and  records  of  the  court  per- 
taining to  the  drainage  district  that  were  not  introduced  in 
evidence  and  are  not  any  part  of  the  record  or  proceedings 
now  before  us.  They  are  not  contained  in  the  bill  of  ex- 
ceptions, yet  they  have  been  copied  by  the  clerk  as  parts  of 
the  record  at  the  instance  of  appellees  and  cannot  be  con- 
sidered as  any  part  of  the  record  proper  in  this  case.  A  mo- 
tion was  made  by  appellants  to  strike  those  matters  from 
the  record  because  not  a  proper  part  of  it  and  to  tax  the 
unnecessary  costs  of  including  them  in  the  record  to  ap- 
pellees. That  motion  was  taken  with  the  case,  and  for  the 
reasons  assigned  appellants'  motion  is  sustained. 

Much  complaint  is  made  in  appellees'  brief  because  the 
commissioners  made  a  report  recommending  eight  lateral 
ditches,  in  addition  to  the  main  ditch,  as  proper  and  neces- 
sary for  the  drainage  of  the  district,  at  an  extra  cost  of 
about  $61,000,  and  the  court's  approval  of  the  report  in  its 
final  order  establishing  the  district.  If  such  action  of  the 
commissioners  and  of  the  court  was  irregular,  erroneous 
and  unnecessarily  burdensome  to  appellees  and  to  the  dis- 
trict generally,  appellees  had  the  opportunity  to  have  the 
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same  reviewed  on  appeal  or  writ  of  error,  as  by  their  own 
showing  they  appeared  before  the  court  and  urged  the  same 
objections  that  they  are  seeking  to  raise  here,  and  that  they, 
or  some  of  them,  made  the  same  motion,  based  upon  the 
same  grounds,  to  dismiss  the  proceedings  for  want  of  ju- 
risdiction when  the  report  of  the  commissioners  was  be- 
fore the  court  for  final  approval.  The  lower  court  was 
authorized  to  approve  such  report  on  a  proper  showing,  un- 
der section  12  of  the  Levee  act.  If  it  erred  in  making  such 
order  appellees  should  have  then  preserved  their  rights  by 
proper  objections  and  by  prosecuting  an  appeal  or  writ  of 
error  at  that  time,  when  the  order  establishing  the  district 
was  entered.  (Drummer  Creek  Drainage  District  v.  Roth^ 
244  111.  68.)  The  lower  court  had  no  right  or  power  in 
this  proceeding  to  review  such  order  and  declare  void  all 
previous  orders  that  had  been  entered. 

The  judgment  of  the  county  court  is  therefore  reversed 
and  the  cause  is  remanded.        Reversed  and  remanded. 


(No.  11302.— ^Cause  transferred.) 
William  George  Paul,  Appellant,  vs,  Josephine  Paul, 

Appellee. 

Opinion  filed  April  ip,  ipiy, 

Appeai^  and  errors — when  alleged  violation  of  due  process  of 
law  proznsion  will  not  sustain  direct  appeal  to  the  Supreme  Court, 
The  facts  that  the  unsuccessful  party  in  a  divorce  suit  was  ordered 
by  the  trial  court  to  pay  alimony  pendente  lite  and  solicitor's  fees 
and  was  committed  to  jail  for  contempt  because  he  refused  to  obey 
such  orders  will  not  entitle  him  to  a  direct  appeal  to  the  Supreme 
Court  on  the  ground  that  he  has  been  deprived  of  his  property  and 
liberty  without  due  process  of  law,  where  such  orders  were  made 
after  a  hearing  upon  matters  regularly  at  issue  between  the  parties. 

Appeal  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  Charles  M.  Thomson,  Judge,  presiding. 

Ryan  &  Lewis,  for  appellant. 

Digitized  by  VjOOQIC 


April,  M7.]  Paul  v.  Paul.  197 

Paul  J.  Huxmann,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court  : 

William  George  Paul,  appellant,  filed  his  bill  for  divorce 
in  the  circuit  court  of  Cook  county  against  Josephine  Paul, 
appellee,  in  which  he  alleged  that  he  and  appellee  were  law- 
fully joined  in  marriage  on  December  19,  1907.  The  bill 
was  sworn  to.  Thereafter  appellee  answered  admitting  the 
marriage  but  denying  all  the  charges  in  the  bill,  and  filed  a 
cross-bill  in  which  she  also  alleged  that  she  was  lawfully 
joined  in  marriage  to  appellant  on  December  19,  1907.  She 
prayed  for  divorce  and  alimony  pendente  lite  and  solicitor's 
fees.  On  the  following  day  appellant  answered  the  cross- 
bill, denying  that  he  was  lawfully  joined  in  marriage  to  ap- 
pellee and  stating  that  he  filed  his  original  bill  under  a  mis- 
apprehension of  the  law  and  that  he  had  not  informed  his 
attorney  of  the  true  circumstances.  Thereafter,  a  motion 
having  been  made  by  appellee  for  alimony  pendente  lite  and 
solicitor's  fees,  appellant  offered  to  prove  that  no  marriage 
existed  between  him  and  appellee,  and  offered  to  show  that 
he  and  appellee  had  been  living  and  cohabiting  together  as 
husband  and  wife  in  violation  of  the  law.  The  court  re- 
fused to  allow  appellant  to  make  this  proof,  and  entered 
an  order  requiring  him  to  pay  appellee  six  dollars  per  week 
and  solicitor's  fees.  From  this  order  appellant  prayed  an 
appeal  to  the  Appellate  Court  for  the  First  District,  where 
the  order  was  affirmed.  During  the  pendency  of  the  ap- 
peal appellee  made  a  further  motion  for  alimony  pendente 
lite  and  solicitor's  fees.  Upon  the  hearing  of  this  motion 
appellant  made  the  same  offer  of  proof  as  he  had  made  on 
the  hearing  of  the  former  motion.  The  court  again  de- 
clined to  permit  this  proof  to  be  made  and  awarded  appel- 
lee alimony  pendente  lite  and  solicitor's  fees  for  the  services 
of  her  solicitor  in  the  matter  of  the  appeal,  and  a  further 
sum  for  the  printing  of  the  brief  and  argument  to  be  filed 
in  the  Appellate  Court  and  for  appearance  fee.    After  the 
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affirmance  of  the  first  order  by  the  Appellate  Court  a  mo- 
tion to  stay  the  mandate  until  appellant  could  present  to  the 
Supreme  Court  a  petition  for  a  writ  of  certiorari  was  de- 
nied. The  mandate  was  filed  in  the  circuit  court,  and  a 
rule  was  entered  requiring  appellant  to  show  cause  why  he 
should  not  be  attached  for  contempt  of  court  for  failure  to 
abide  by  the  orders  of  the  court  theretofore  entered  for  the 
payment  of  alimony,  solicitor's  fees  and  costs.  At  the  time 
the  rule  was  entered  the  appellant  asked  leave  to  file  an 
amended  bill  of  complaint  showing  that  no  marriage  ex- 
isted between  him  and  appellee.  This  leave  was  denied, 
and  the  court  refused  to  allow  appellant  to  offer  evidence 
on  the  question  until  he  had  complied  with  the  orders  there- 
tofore entered  requiring  him  to  pay  alimony  and  solicitor's 
fees.  Appellant  failed  and  refused  to  comply  with  these 
orders  and  was  committed  to  jail  for  contempt  of  court. 

Appellant  states  in  his  brief  and  argument  that  this  ap- 
peal is  prosecuted  for  the  purpose  of  reviewing  the  orders 
entered  requiring  him  to  pay  alimony  pendente  lite  and 
solicitor's  fees  and  to  reverse  the  order  committing  him  to 
jail  for  contempt,  and  contends  that  by  the  entry  of  these 
orders  he  has  been  deprived  of  his  property  and  liberty 
without  due  process  of  law,  in  violation  of  both  the  Fed- 
eral and  State  constitutions.  Appellant  has  had  his  day  in 
court  and  submitted  the  matters  then  in  issue  between  him 
and  appellee  to  the  court  for  decision.  The  contention  of 
appellant  seems  to  be  that  as  he  was  the  unsuccessful  party 
in  the  suit  he  has  been  deprived  of  liberty  and  property 
without  due  process  of  law.  It  is  not  a  denial  of  due 
process  of  law  to  enter  an  order,  after  a  hearing,  disposing 
of  any  matter  regularly  at  issue,  although  the  order  en- 
tered may  be  distasteful  to  the  losing  party.  There  is  no 
constitutional  question  involved  in  this  case  and  we  have  no 
jurisdiction. 

The  cause  is  transferred  to  the  Appellate  Court  for  the 
First  District.  Cause  transferred. 
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(No.  10974. — Decree  affirmed.) 

Emily  C.  Woodruff,  Defendant  in  Error,  vs.  John  Day, 

Plaintiff  in  Error. 

Opinion  filed  April  ip,  ipi/. 

1.  Fraud — when  negligence  of  purchaser  in  examining  land  is 
no  defense  to  a  suit  to  set  aside  deed  for  fraud.  The  fact  that  the 
purchaser  of  a  large  tract  of  western  land  went  to  see  it  before 
buying  does  not  furnish  the  defense  of  negligence  in  her  examina- 
tion of  the  land  when  she  subsequently  brings  suit  to  set  aside  the 
deed  for  fraud,  where  the  evidence  shows  she  was  an  aged  woman 
having  no  knowledge  of  land  or  its  value ;  that  the  three  men  who 
accompanied  her,  one  of  whom  was  her  trusted  agent,  were  all 
financially  interested  in  selling  the  land,  the  agent  being  secretly  in 
the  vendor's  employ;  that  they  all  made  false  representations  as 
to  the  character  and  value  of  the  land,  which  she  believed ;  that  she 
was  on  the  land  only  about  half  an  hour,  during  which  time  she 
was  seated  in  an  automobile,  and  that  only  a  small  portion  of  the 
land, — its  best  part, — was  shown  to  her. 

2.  Same — ivhen  finding  of  chancellor  as  to  misrepresentations  in 
land  deal  wUl  not  he  disturbed.  On  writ  of  error  to  review  a  de- 
cree setting  aside  deeds  because  of  material  misrepresentations  by 
the  vendor,  the  finding  of  the  chancellor  that  the  representations 
were  false  and  were  known  to  be  false  at  the  time  they  were  made 
will  not  be  disturbed  unless  it  is  manifestly  against  the  clear  weight 
of  the  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  Winnebago 
county;  the  Hon.  Arthur  H.  Frost,  Judge,  presiding. 

John  A.  Russell,  Charles  W.  Ferguson,  and  Frank 
C.  Meyer,  for  plaintiff  in  error. 

R.  K.  Welsh,  and  Fisher  &  North,  for  defendant  in 
error. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

On  October  11,  1912,  the  defendant  in  error,  Emily  C. 
Woodruff,  of  the  city  of  Rockford,  Illinois,  entered  into 
a  contract  with  plaintiff  in  error,  John  Day,  of  Lancaster, 
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Wisconsin,  for  the  exchange  of  certain  property  which  she 
owned,  consisting  of  a  flat-building  in  the  city  of  Rock- 
ford  and  a  40-acre  tract  of  land  situated  in  Otero  county, 
near  La  Junta,  Colorado,  for  2840  acres  of  land  situated 
about  twenty  miles  south  of  Chadron,  in  Dawes  county, 
Nebraska.  Plaintiff  in  error's  property  was  taken  in  the 
trade  at  $23  per  acre,  and  defendant  in  error's  flat  property 
at  $50,000,  the  Lajunta  property  at  $5000,  and  she  gave 
six  promissory  notes,  each  for  $1000,  payable  on  or  be- 
fore September  i,  1913,  for  the  balance.  Certain  mort- 
gages on  the  Nebraska  property  and  the  Rockford  property 
were  assumed  by  the  respective  purchasers.  November  14, 
following,  proper  deeds  of  conveyance  of  the  properties, 
together  with  the  six  notes  provided  for  in  the  contract, 
were  executed  and  delivered  by  the  parties,  respectively. 
Subsequently  defendant  in  error  discovered  she  had  been 
swindled  in  the  trade,  and  she  filed  her  bill  in  chancery  in 
the  circuit  court  of  Winnebago  county  asking  to  have  the 
deeds  made  by  her  conveying  the  above  mentioned  property 
to  plaintiff  in  error  canceled  and  set  aside  and  that  said 
property  be  restored  to  her,  at  the  same  time  offering  to 
execute  a  proper  deed  of  conveyance  to  return  to  plaintiff 
in  error  the  property  received  by  her  in  the  trade.  The 
fraud  relied  upon  as  vitiating  the  contract  is  that  the  land 
was  fraudulently  misrepresented  to  have  a  cash  value  of 
$23  per  acre;  that  250  acres  of  it  was  under  cultivation, 
at  least  175  acres  in  small  grain  and  60  acres  in  alfalfa; 
that  there  was  no  waste  land  in  the  tract;-  that  it  was  of  a 
like  character  as  certain  lands  which  were  pointed  out  to 
her  on  the  way  to  view  the  lands,  and  that  it  was  rented 
for  $1200  cash  pen  year.  Plaintiff  in  error  answered  the 
bill  denying  that  such  representations  were  made  and  re- 
lied upon  the  investigation  and  view  of  the  property  made 
by  defendant  in  error  as  barring  her  right  to  relief  in  the 
premises.  A  trial  was  had  before  the  court  and  a  decree 
entered  finding  all  the  material  issues  in  favor  of  defendant 
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in  error  and  ordering  that  the  deed  made  by  her  of  the 
Rock  ford  property  be  canceled  and  set  aside,  that  she  re- 
convey  the  Nebraska  property  to  plaintiff  in  error  and  that 
the  cause  be  referred  to  the  master  in  chancery  to  take 
an  account  between  the  parties.  This  writ  of  error  has 
been  sued  out  to  review  that  decree. 

At  the  time  of  the  transaction  the  defendant  in  error 
was  an  unmarried  lady  sixty-three  years  of  age  and  had 
no  knowledge  of  Nebraska  land.  She  resided  in  the  city 
of  Rockford,  where  she  owned  a  twelve-apartment  building 
on  North  Church  street.  She  was  also  the  owner  of  a 
40-acre  tract  of  irrigated  land  situated  in  section  7,  town- 
ship 24,  in  Otero  county,  Colorado,  near  La  Junta,  for  which 
she  had  paid  approximately  $4800.  The  flat-building  cost 
her  approximately  $36,000  to  build  in  1907.  She  was  ex- 
periencing difficulty  with  tenants  in  her  flat-property  and 
concluded  she  would  like  to  dispose  of  it  for  farm  lands. 
She  communicated  this  fact  to  D.  A.  Fuller,  a  real  estate 
agent  at  Belvidere,  Illinois,  and  through  him  met  plaintiff 
in  error,  who  came  to  Rockford  and  with  Fuller  examined 
the  flat-property  in  the  latter  part  of  August,  1912.  At 
this  interview  defendant  in  error  informed  them  she  valued 
her  apartment  building  at  $50,000.  Plaintiff  in  error  told 
her  he  thought  it  was  not  worth  that  much  but  that  he 
would  subsequently  make  her  a  proposition.  Shortly  there- 
after plaintiff  in  error  learned  of  some  cheap  lands  near 
Chadron,  Nebraska,  and  sent  his  brother,  Fred  Day,  out 
to  see  this  land,  and  he  secured  an  option  to  sell  it  to  his 
brother,  John,  at  $9  per  acre.  He  then  returned  to  Lan- 
caster, Wisconsin,  and  reported  the  situation  to  his  brother, 
who  thereupon  wrote  to  Fuller,  at  Belvidere,  on  Septem- 
ber 13,  1912,  as  follows  : 

"In  regards  to  the  proposition  that  I  have  been  intend- 
ing to  make  on  the  flat-building  owned  by  the  ladies  at 
Rockford,  will  say  that  I  can  offer  them  2840  acres' de- 
scribed in  book  enclosed,  at  $23  per  acre.    There  is  250  acres 
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under  cultivation,  175  acres  in  small  grain  and  50  acres  in 
alfalfa.  There  is  not  a  foot  of  waste  land  on  the  entire 
tract.  Our  intentions  was  to  retail  this  tract  of  land,  but 
if  we  can  dispose  of  it  in  a  body  I  believe  we  prefer  do- 
ing so.  The  price  that  I  have  stated  above  is  strictly  on 
cash  basis,  and  I  am  taking  your  judgment  as  to  the  value 
of  this  building  in  Rockford.  If  it  is  not  worth  $50,000 
I  do  not  care  to  make  the  deal.  We  have  a  slight  incum- 
brance on  this  land,  but  we  can  arrange  terms  satisfactory. 
I  would  have  made  you  this  proposition  before,  but  I  have 
other  parties  interested  with  me  that  are  somewhat  against 
dealing  for  city  property.  I  am  ready  and  willing  at  any 
time  to  show  this  land  after  Friday,  September  20,  as  our 
fair  is  next  week.  The  land  is  free  from  gravel,  stone  and 
sand  or  any  bad  defects  whatever,  with  the  exceptions  of 
two  small  draws  that  cut  into  the  land  a  short  distance, 
which  makes  good  drainage.  Now,  Mr.  Fuller,  you  can 
see  the  owners  of  the  building  and  advise  them  what  I 
got.  This  land  is  located  about  twenty  miles  south  of  Cha- 
dron,  Dawes  county,  Nebraska,  but  is  closer  to  railroad  on 
the  southwest.  I  wish  you  would  advise  me  as  early  as 
possible  if  they  are  interested  and  that  if  they  will  go  to 
look  this  over." 

This  letter  was  at  once  forwarded  to  defendant  in  er- 
ror, who  placed  such  reliance  on  it  that  she  was  ready  to 
make  the  trade  without  seeing  the  Nebraska  land,  and  would 
have  done  so  but  for  the  insistence  of  Fuller  and  plaintiff 
in  error  that  she  first  see  the  land  for  herself  before  trad- 
ing. Accordingly,  a  few  days  later  she  met  Fuller  in  Bel- 
videre  and  went  with  him  to  see  the  land.  Plaintiff  in 
error  was  to  have  joined  them  on  the  trip  but  for  some 
reason  failed  to  make  connections  and  wired  his  brother, 
Fred,  who  met  them  on  the  train  leaving  Omaha,  and  who 
so  conducted  himself  with  Fuller  as  to  lead  defendant  in 
error  to  believe  that  they  never  met  before  and  that  neither 
had  ever  seen  the  land.     Such  was  not  the  case,  however, 
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as  Fuller  and  Fred  Day  had  met  several  times,  and  the 
latter  was  the  one  who  had  arranged  for  the  option  for 
the  sale  of  the  property  to  his  brother  at  $9  per  acre  after 
making  an  examination  of  it.  When  the  parties  reached 
Chadron  it  was  raining,  and  Day  pretended  to  have  trouble 
in  securing  anyone  to  take  them  out  to  the  land  and  sug- 
gested putting  off  the  trip  until  the  next  day,  but  defend- 
ant in  error  insisted  upon  going  that  day  as  she  must  get 
back  home  at  once  on  account  of  the  illness  of  her  cousin, 
who  was  living  with  her.  Day  then  secured  W.  A.  Car- 
mean,  president  of  the  Citizen's  State  Bank  of  Chadron  and 
a  creditor  of  Mitchell,  the  owner  of  the  land,  to  take  them 
out.  He  was  interested  in  making  the  sale,  also,  to  the 
extent  of  a  dollar  an  acre  which  he  was  to  receive  as  a 
commission  for  selling  the  land.  The  fact  that  Carmean 
was  president  of  the  bank  and  was  interested  in  making 
the  sale  was  not  disclosed  to  defendant  in  error,  as  she  was 
led  to  believe  he  was  simply  a  chauffeur  whom  Day  had 
chanced  to  secure  to  take  them  out  to  see  the  land.  In  go- 
ing to  the  property  they  passed  through  what  is  spoken  of 
as  the  "table  lands,"  which  are  among  the  best  farming 
lands  in  that  county  and  have  a  valuation  anywhere  from 
$25  to  $40  an  acre,  depending  upon  the  improvements.  The 
Mitchell  property  was  situated  several  miles  beyond  these 
table  lands  and  was  not  worth  to  exceed  $9  per  acre,  the 
price  plaintiff  in  error  subsequently  paid  for  it.  As  they 
were  passing  through  the  table  lands  Carmean  told  defend- 
ant in  error  that  the  lands  she  was  going  to  see  were  just 
as  good  as  those  they  were  passing  through.  She  believed 
this  statement  and  relied  upon  it.  He  it  was,  also,  who 
informed  her  when  they  had  reached  the  Mitchell  tract. 
Not  knowing  Carmean's  interest  in  the  transaction  the  de- 
fendant in  error  placed  reliance  upon  his  representations  as 
to  the  character  of  the  land.  In  the  course  of  their  drive 
across  the  land  defendant  in  error's  attention  was  called  to 
an  outcropping  of  gravel  and  was  told  by  Carmean  that  it 
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was  the  only  waste  land  on  the  tract.  This  was  not  true, 
as  there  were  over  iioo  acres  of  waste  land  in  the  tract. 
When  they  reached  the  house  Carmean  and  Fuller  got  out 
of  the  car  and  Puller  pulled  some  grain  from  a  shock  and 
said  to  defendant  in  error,  "That  looks  pretty  good."  They 
remained  at  the  house  but  about  twenty-five  or  thirty  min- 
utes, and  as  they  drove  away  defendant  in  error  noticed  a 
gulch  they  had  crossed  in  going  to  the  house  and  was  in- 
formed by  Carmean  it  was  not  on  this  property  but  only 
touched  it  slightly  and  afforded  good  drainage  for  the  tract. 
Aside  from  the  small  patch  of  gravel  above  referred  to, 
defendant  in  error  saw  no  sand,  gravel,  rock  or  other  waste 
land  on  the  property.  She  made  practically  no  examina- 
tion of  the  land,  never  got  out  of  the  car,  and  only  ob- 
tained such  a  view  of  the  land  as  could  be  seen  in  driving 
to  and  from  the  house  in  an  automobile,  with  the  side  cur- 
tains on.  Upon  their  return  to  Chadron  defendant  in  er- 
ror requested  Fuller  to  make  some  further  investigation  as 
to  the  value  of  this  tract,  and  he  went  out  and  later  re- 
turned and  told  her  that  he  had  made  inquiries  from  the 
president  of  one  of  the  banks,  a  Mr.  Pitman,  who  told  him 
the  land  was  worth  as  high  as  $20  an  acre.  Pitman,  as  a 
witness,  testified  that  in  his  judgment  the  land  was  worth 
from  $6  to  $7.50  per  acre,  and  we  think  the  great  weight 
of  the  evidence  shows  that  this  was  the  approximate  value 
of  such  land. 

While  it  is  true,  as  contended  by  plaintiff  in  error,  that 
when  a  person,  in  making  an  examination  of  property,  neg- 
lects to  avail  himself  of  the  means  at  hand  equally  open  to 
both  parties  or  to  advise  himself  as  to  the  true  situation 
he  cannot  afterwards  be  heard  to  say  that  he  was  deceived 
by  the  misrepresentation  of  the  other  party,  we  think  such 
rule  has  no  application  in  a  case  of  this  character,  where 
it  is  evident,  from  a  consideration  of  all  of  the  evidence, 
that  practically  no  examination  was  made  of  the  property 
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by  the  intended  purchaser,  that  she  was  deceived  as  to  the 
interests  of  the  parties  in  the  transaction  with  whom  she 
was  examining  the  property,  was  placing  implicit  confidence 
in  the  statements  and  representations  made  to  her  by  them 
as  to  the  nature  and  character  of  the  land  she  was  in- 
tending to  purchase,  and  relied  upon  their  statements  and 
representations  instead  of  the  personal  examination  of  the 
property  which  she  was  making.  The  alleged  examination 
of  the  land  in  the  case  at  bar  was  no  examination  at  all. 
As  disclosed  by  the  evidence,  the  defendant  in  error  knew 
almost  nothing  about  land  in  that  locality,  was  tired  and 
worn  out  from  her  long  journey,  and  was  confused  and 
deceived  as  to  the  actual  location  of  the  land  by  the  state- 
ments and  actions  of  the  three  men  who  accompanied  her 
and  who  were  all  actively  interested  in  and  profited  by 
carrying  out  this  trade  whereby  she  was  defrauded.  It  can 
not  be  said  that  she  was  dealing  at  arm's  length  or  on 
equal  ground  with  tlie  representatives  of  plaintiff  in  error. 
In  such  a  case  it  is  no  defense  to  say,  when  the  fraud  is 
discovered,  that  the  purchaser  should  have  been  more  care- 
ful, or  that  she  was  negligent  in  relying  upon  the  state- 
ments and  representations  made  to  her  instead  of  making  an 
independent  examination  to  ascertain  the  truth  as  to  such 
matters  for  herself.  As  said  in  Leonard  v.  Springer,  197 
111.  532:  "The  rule  is,  that  a  party  guilty  of  fraudulent 
conduct,  whereby  he  induces  another  to  act,  will  not  be 
allowed  to  impute  negligence  to  the  latter  as  against  his 
own  deliberate  fraud.  'Even  where  parties  are  dealing  at 
arm's  length,  if  one  of  them  makes  to  the  other  a  positive 
statement,  upon  which  the  other  acts  (with  the  knowledge 
of  the  party  making  such  statement)  in  confidence  of  its 
truth,  and  such  statement  is  known  to  be  false  by  the 
party  making  it,  such  conduct  is  fraudulent,  and  from  it 
the  party  guilty  of  fraud  can  take  no  benefit.' — Linington 
v.  Strong,  107  111.  295." 
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That  Fuller  and  plaintiff  in  error  deceived  defendant  in 
error  and  knew  that  they  were  deceiving  her  we  think  is 
fully  established  by  the  evidence.  They  knew  she  was  with- 
out experience  in  such  matters  and  aimed  to  take  advantage 
of  such  fact.  They  further  knew  she  was  a  stranger  in 
the  community,  had  no  knowledge  as  to  the  nature  or  char- 
acter of  the  land  she  was  to  see  or  its  value,  and  that  she 
relied  upon  them  to  give  her  correct  information  in  regard 
to  such  matters.  They  also  knew  that  she  trusted  and  re- 
lied upon  Fuller  in  such  matters,  as  she  went  so  far  as  to 
send  him  out  to  inquire  of  others  as  to  the  value  of  this 
land,  and  he  falsely  reported  back  to  her  that  he  had  been 
informed  it  was  worth  $20  per  acre.  They  never  disclosed 
to  her  that  Fuller  was  working  for  Day  and  was  to  re- 
ceive.a  commission  of  $1500  from  him  for  putting  the  deal 
through.  Had.  she  known  this,  it  does  not  seem  reasonable 
that  she  would  have  trusted  him  to  the  extent  that  she  did. 
They  further  permitted  him  to  pass  as  her  friend  and  ad- 
viser and  to  go  with  her  to  see  the  land  and  pretend  to 
make  an  investigation  of  it,  and  he  is  described  in  the  con- 
tract between  her  and  Day  as  her  agent,  thus  inducing  her 
to  believe  that  he  had  at  all  times  been  acting  in  her  in- 
terest. This  contract,  in  speaking  of  the  property  she  is 
to  convey  to  Day,  states  she  is  "to  convey  and  assure  to 
the  said  John  Day  *  *  *  the  tract  of  land  and  build- 
ing thereon  *  *  *  known  as  the  Woodruff  flats,  situated 
on  North  Church  street,  in  Rockford,  Winnebago  county, 
and  being  the  real  estate  shown  to  the  said  John  Day  by 
the  said  Emily  Woodruff's  agent  in  connection  with  this 
transaction  and  described  as  follows,"  describing  the  Wood- 
ruff flats  by  lot  and  block.  The  evidence  shows  conclu- 
sively that  Fuller  is  the  only  one  with  whom  Day  examined 
that  property,  so  this  language  could  refer  to  no  one  other 
than  Fuller.  That  Fuller  was  not  acting  in  her  interest 
cannot  be  denied,  as  it  is  undisputed  that  for  some  time 
prior  to  the  making  of  this  contract  he  was  in  the  employ 
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of  Day,  working  for  him  and  for  his  interests,  and  was 
to,  and  did,  receive  from  him,  as  his  commission  for  put- 
ting the  deal  through,  the  sum  of  $1500.  This  contract 
bears  unmistakable  evidence  that  defendant  in  error  was 
deceived  as  to  Fuller's  true  attitude  in  this  matter,  and  that 
both  Fuller  and  Day  knew  that  she  was  so  deceived  and 
intended  that  she  should  be. 

The  letter  of  September  13,  1912,  also  well  illustrates 
the  extent  to  which  these  parties  were  willing  to  go  in  their 
effort  to  cheat  and  defraud  defendant  in  error  out  of  her 
property.  It  is  pregnant  with  false  and  misleading  state- 
ments and  so  worded  as  to  lead  her  to  believe  plaintiff  in 
error  was  not  only  the  owner  of  the  land  in  question  but 
also  of  other  lands  in  that  vicinity,  that  he  was  thoroughly 
familiar  with  the  value  of  lands  of  this  character,  and  that 
the  cash  value  of  the  land  in  question  was  $23  per  acre, 
or  nearly  three  times  what  the  evidence  shows  was  its  real 
market  value.  It  is  also  so  written  as  to  convey  the  idea 
that  plaintiff  in  error  had  other  parties  interested  in  the 
land  with  him  who  were  opposed  to  dealing  with  it  for 
city  property;  that  it  was  free  from  stone,  gravel,  sand 
or  any  other  defects  whatsoever,  except  two  small  draws, 
which  cut  into  it  in  such  a  manner  as  to  afford  good  drain- 
age for  the  balance  of  the  land,  and  that  there  was  prac- 
tically no  waste  land  whatever  on  the  premises.  That  all 
of  these  statements  were  false  and  untrue,  and  known  by 
him  to  be  false  and  untrue  at  the  time  they  were  made,  we 
think  is  fully  established  by  the  evidence.  The  trial  court 
has  so  found,  and  we  are  not  inclined  to  disturb  that  find- 
ing, as  that  court  had  the  advantage  of  seeing  the  witnesses 
and  hearing  them  testify  and  of  observing  their  conduct 
and  demeanor  while  on  the  witness  stand.  The  rule  is  well 
established  in  this  State  that  in  such  a  case  the  findings  of 
the  chancellor  will  not  be  disturbed  unless  they  are  mani- 
festly against  the  clear  weight  of  the  evidence.     {Bout on 
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V.  Cameron,  205  111.  50.)  In  addition  to  the  matters  above 
stated,  the  court  found  that  plaintiff  in  error  further  rep- 
resented that  the  land  was  renting  for  $1200,  cash,  per 
year,  and  that  before  entering  into  the  contract  in  ques- 
tion he  made  a  separate  agreement  with  defendant  in  error 
to  lease  said  land  for  her  for  one  year  for  $1200,  thereby 
giving  the  impression  that  such  was  its  fair  rental  value; 
that  she  was  taken  to  see  the  land  by  the  agents  of  plaintiff 
in  error  and  shown  but  a  small  portion  of  it,  and  that  the 
best  land  on  the  premises,  and  not  shown  a  large  portion 
of  the  gulches  and  draws  or  other  unproductive  parts  of 
said  land ;  that  she  did  not  have  ample  opportunity  to  view 
said  land  but  relied  upon  the  statements  and  representations 
made  to  her  by  Day's  agents  that  the  same  was  all  as  good 
land  as  that  which  had  been  shown  to  her  on  this  and  other 
tracts  through  which  they  had  passed,  and  that  she  had  no 
knowledge  as  to  the  true  facts  and  condition  of  the  land 
other  than  as  represented  to  her  by  them  until  after  the 
transaction  was  consummated.  The  court  further  found 
that  each  of  these  representations  was  false  and  untrue  and 
known  to  be  such  at  the  time  they  were  made.  These  rep- 
resentations were  as  to  material  facts  and  not  mere  expres- 
sions of  opinion,  and  show  a  well  defined  scheme  to  cheat 
and  defraud  defendant  in  error  out  of  her  property  and  are 
of  such  a  character  as  to  render  the  whole  transaction  void. 
It  is  insisted  that  defendant  in  error  is  not  entitled  to 
the  relief  granted  for  the  reason  that  she  does  not  come 
into  a  court  of  equity  with  clean  hands.  This  contention 
is  based  upon  the  fact  that  she  put  her  Lajunta  property  in 
at  $5000  while  the  evidence  shows  that  it  was  not  worth 
to  exceed  from  $1500  to  $2000,  and  her  flat-property  at 
$50,000  when  its  actual  cost  of  construction  to  her  in  1907 
was  but  $36,000.  As  we  read  the  record,  defendant  in  er- 
ror did  not  undertake  to  say  what  the  value  of  the  Colo- 
rado land  was,  but  only  that  she  had  paid  $4800  for  it 
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some  years  before.  That  such  was  the  fact  is  not  disputed. 
There  was,  therefore,  no  misrepresentation  as  to  this  prop- 
erty. Nor  do  we  think  she  misrepresented  the  character 
or  condition  of  her  Rockford  property  or  its  fair  market 
value,  as  she  did  not  undertake  to  state  its  present  value 
but  only  the  price  at  which  she  was  holding  it,  and  as  she 
made  no  effort  to  deceive  plaintiff  in  error  as  to  any  facts 
material  to  be  known  to  him  in  regard  to  this  property,  she 
cannot  be  said  to  have  taken  any  unfair  advantage  of  him 
in  the  trade  in  that  respect. 

Complaint  is  made  as  to  the  form  in  which  the  decree 
is  entered,  in  that  it  does  not  require  plaintiff  in  error  to 
re-convey  the  property  to  the  defendant  in  error  but  orders 
that  the  deeds  be  canceled  and  surrendered  and  that  she 
re-convey  the  property  received  by  her  from  plaintiff  in 
error  to  him  after  an  accounting  has  been  taken  between 
the  parties.  It  is  to  be  borne  in  mind  that  in  addition  to 
the  land  conveyed  defendant  in  error  also  gave  six  promis- 
sory notes,  each  for  $1000,  to  plaintiff  in  error,  which  she 
subsequently  paid.  She  is  also  entitled  to  receive  the  pro- 
ceeds of  these  notes,  and  the  court,  after  entering  the  de- 
cree fixing  the  rights  of  the  parties,  directed  that  an  ac- 
counting be  taken  between  them  and  referred  the  matter  to 
the  master  to  take  an  accounting  of  all  such  matters.  The 
court,  therefore,  has  still  retained  jurisdiction  of  the  cause, 
so  that  upon  the  coming  in  of  the  master's  report  it  may 
make  such  further  order  in  the  final  decree  as  is  necessary 
to  a  full  adjustment  of  all  matters  between  the  parties. 
For  the  reasons  given,  we  think  it  unnecessary  to  notice 
th^se  matters  further  at  this  time. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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(No.  1 1287. — Reversed  and  remanded.) 

HEI.EN  H.  Brandenburg,  Appellant,  vs.  Eric  Lager, 

Appellee. 

Opinion  Hied  April  ip,  ipi/. 

Building  unes — when  decree  does  not  carry  out  mandate  of 
Supreme  Court  concerning  re-construction  of  porches.  Where  the 
Supreme  Court  has  held,  on  appeal,  that  certain  alleged  porches 
on  an  apartment  house  constitute  a  violation  of  a  building  line  re- 
striction designed  to  preserve  the  easements  of  light,  air  and  vision 
to  adjoining  owners,  a  subsequent  decree  directing  changes  to  be 
made  which  do  not  aflFect  the  adjoining  owners  nor  restore  such 
easements  but  leave  the  construction  substantially  as  oflfensive  as 
it  was  before,  is  not  a  compliance  with  the  mandate  of  the  Supreme 
Court  and  must  be  reversed  on  second  appeal. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Bau>win,  Judge,  presiding. 

John  T.  Richards,  and  Ai^Exander  J.  Innes,  for  ap- 
pellant. 

William  J.  Lacey,  and  Albert  R.  Gates,  for  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

The  appellant,  Helen  H.  Brandenburg,  filed  her  bill  of 
complaint  in  the  circuit  court  of  Cook  county  on  Novem- 
ber 2,  19 1 5,  against  appellee,  Eric  Lager,  to  enjoin  him 
from  erecting  certain  parts  of  an  apartment  building  in 
violation  of  the  building  line  restriction  contained  in  the 
deeds  under  which  he  and  the  other  parties  owning  lots  in 
the  block  in  question  acquired  title  to  their  lots. 

The  property  is  situated  on  South  Shore  drive,  (for- 
merly Yates  avenue,)  between  Sixty-ninth  and  Seventieth 
streets,  in  the  city  of  Chicago,  and  fronts  east  on  that  street. 
All  of  the  lots  in  this  block  between  those  streets  were 
originally  owned  by  Lambert  C.  Weiland,  who,  before  dis- 
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posing  of  any  of  the  same,  executed  and  filed  for  record 
in  the  recorder's  office  of  Cook  county  an  instrument  in 
writing  providing,  among  other  things,  that  for  twenty-five 
years  no  building  of  any  kind  should  be  erected  on  said 
premises,  or  any  part  thereof,  to  be  used  for  business,  fac- 
tory or  warehouse  purposes,  intending  that  said  premises 
and  each  part  should  be  used  for  residence  purposes,  only, 
and  that  no  building  erected  thereon  during  said  period 
should  be  built  nearer  than  thirty-five  feet  to  the  front  or 
east  line  of  said  premises,  bay  windows,  porches  and  steps 
excepted,  and  that  such  restriction  should  be  inserted  in 
every  deed  of  conveyance  made  by  him  and  be  considered 
as  a  covenant  running  with  the  land.  The  instrument  is 
dated  December  lo,  1910,  and  was  recorded  on  February 
21,  191 1.  It  is  admitted  that  both  parties  are  bound  by 
the  building  restriction  contained  in  this  instrument. 

This  cause  was  before  us  at  a  former  term,  and  we  then 
held  the  building  in  course  of  construction  constituted  a 
violation  of  the  restriction  by  reason  of  the  manner  in 
which  the  porches  and  basement  to  the  same  were  being 
constructed  and  reversed  and  remanded  the  cause,  with  di- 
rections to  enter  a  decree  requiring  appellee  to  remove  or 
re-construct  that  part  of  the  building  extending  over  the 
building  line  so  as  to  come  within  the  exceptions  to  such 
building  line  restriction.  (Brandenburg  v.  Lager,  272  III. 
622.)  Upon  the  re-instatement  of  the  cause  in  the  lower 
court  appellant  filed  her  supplementary  bill  setting  forth 
the  manner  in  which  the  building  had  been  constructed,  and 
asked  to  have  a  decree  entered  requiring  appellee  to  re- 
move that  portion  extending  across  the  building  line  or  re- 
model the  same  so  as  to  conform  to  the  mandate  of  this 
court  on  the  former  appeal.  Appellee  answered  the  supple- 
mental bill.  A  trial  was  had  before  the  court,  and  a  de- 
cree was  entered  requiring  certain  modifications  to  be  made 
in  the  construction  of  the  basement  and  finding  that  the 
porches  as  constructed  did  not  violate  the  restriction.    From 
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this  decree  appellant  has  prosecuted  the  present  appeal,  and 
urges  as  ground  for  its  reversal  that  the  decree  does  not 
require  appellee  to  reform  the  construction  of  his  building 
to  conform  to  the  directions  given  in  the  opinion  of  this 
court  on  the  former  appeal. 

The  facts  in  relation  to  the  construction  of  the  portions 
of  the  building  in  question  are  fully  set  forth  in  our  for- 
mer opinion  and  need  not  be  again  set  forth  here,  as  the 
only  question  now  before  us  is  whether  the  decree  entered 
required  a  remodeling  of  the  building  to  conform  to  our 
views  as  expressed  in  the  former  opinion. 

In  the  present  decree  the  court  finds  appellee  has  con- 
structed three  porches, — one  for  each  apartment,— extend- 
ing over  and  across  the  building  line  and  upward  to  a  point 
approximately  two  feet  higher  than  the  roof  of  the  build- 
ing ;  that  said  porches  are  built  on  piers,  pillars  or  columns 
of  solid  brick  and  in  such  form  as  to  constitute  an  angle 
of  90  degrees  with  the  building,  and  that  each  of  said  piers, 
pillars  or  columns  is  two  feet  five  inches  from  north  to  south 
and  from  east  to  west ;  that  the  floor  of  each  porch  is  con- 
structed of  cement  and  covered  with  tile  and  is  on  the 
same  level  with  the  floor  of  each  of  said  apartments;  that 
surrounding  each  of  thp  floors  and  extending  over  and 
across  said  building  line  is  a  solid  wall  of  masonry  to  a 
height  of  eighteen  inches  from  the  top  of  the  floor  to  the 
openings  in  said  porches  and  extending  below 'the  top  of 
the  floor  of  each  of  said  porches  twenty-nine  and  one-half 
inches ;  that  each  of  said  porches  has  a  frontage  from  north 
to  south  of  eighteen  feet  and  from  east  to  west  of  nine  feet 
four  inches;  that  the  opening  on  the  east  side  of  each  of 
said  porches  is  eleven  feet  ten  inches  from  north  to  south 
and  six  feet  two  inches  in  height ;  that  the  openings  on  the 
north  and  south  of  each  of  said  porches  are  five  feet  seven 
inches  from  east  to  west  and  six  feet  two  inches  in  height ; 
that  the  main  wall  of  said  building  connecting  with  each  of 
said  porches  is  built  of  masonry  and  is  of  the  same  thick- 
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ness  and  character  as  the  balance  of  the  front  wall  of  the 
building,  except  there  is  a  French  door  opening  from  the 
living  room  of  each  of  said  apartments  onto  the  porch,  the 
width  of  said  door  being  six  feet  four  inches,  and  another 
French  door  leading  from  the  dining  room  of  each  of  said 
apartments  to  the  porch  of  that  apartment,  said  door  being 
four  feet  two  inches  in  width ;  that  in  the  opening  of  each 
of  the  said  porches  there  is  constructed  a  framework  which 
contains  three  wooden  mullions,  each  of  the  dimensions  of 
one  and  one-fourth  inches  from  north  to  south  and  three 
and  three-fourths  inches  from  east  to  west ;  that  the  space 
between  said  mullions  and  the  inner  side  of  the  frame  is 
approximately  two  feet  ten  and  three-fourths  inches,  and 
the  same  are  designed  to  permit  the  installing  therein  of 
sashes  containing  screens  in  summer ;  that  the  appellee  has 
caused  canvas  awnings  to  be  attached  to  the  porches  of  each 
apartment  extending  over  said  building  line,  which  are  so 
constructed  that  they  can  be  raised  and  lowered;  that  the 
awnings  extend  out  from  the  porches,  when  lowered,  ap- 
proximately two  feet;  that  the  roof  of  the  main  part  of 
said  apartment  building  is  extended  over  and  across  said 
building  line  and  forms  the  roof  of  the  porches;  that  a 
heavy  wall  of  masonry,  commonly  known  as  a  fire-wall, 
extends  above  the  roof  of  said  building  on  the  north,  south 
and  east  sides  thereof,  continuous  around  the  entire  front 
of  said  building,  including  said  projection  over  said  build- 
ing line;  that  said  fire-wall  is  built  of  masonry,  and  the 
front  or  east  portion  thereof  is  of  the  same  material  and 
of  the  same  style  of  architecture  as  the  front  of  the  main 
part  of  the  said  building,  and  the  height  of  said  front  wall 
above  the  roof  is  one  and  nine-twelfths  feet.  The  court 
further  finds  that  the  projections  constructed  by  appellee 
into  the  restricted  area  are  open  porches  and  are  not  a  vio- 
lation of  the  restrictive  covenant,  and  orders  appellee  to 
make  the  entrance  way  and  the  basement,  which  now  ex- 
tend over  said  thirty-five  foot  building  line,  conform  to  the 
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conclusions  reached  by  this  court  in  its  former  opinion  by 
removing  the  said  entrance  or  vestibule  so  that  no  part  of 
it  shall  remain  over  the  building  line,  and  shall  change  and 
modify  the  construction  of  said  basement  which  extends 
over  the  building  line  so  that  the  same  shall  have  an  open- 
ing in  front  of  eleven  feet  ten  inches  from  north  to  south 
and  six  feet  five  inches  in  height,  and  that  it  shall  have  an 
opening  on  the  north  and  south  extending  east  and  west 
five  feet  seven  inches  and  six  feet  five  inches  in  height,  and 
supported  by  piers,  pillars  or  columns  on  the  northeast  and 
southeast  corners  of  dimensions  not  to  exceed  three  feet 
one  inch  north  and  south  and  three  feet  one  inch  east  and 
west,  and  that  a  solid  wall  shall  be  built  from  north  to 
south  shutting  off  the  opening  from  said  basement  into  the 
restricted  areaway,  except  that  windows  may  be  placed  in 
said  wall,  and  that  appellee  is  not  entitled  to  erect  or  main- 
tain any  part  of  his  said  building  east  of  said  building  line 
of  thirty-five  feet  other  than  the  open  porches  herein  above 
described,  and  allows  appellee  sixty  days  in  which  to  com- 
ply with  the  decree. 

The  only  substantial  alterations  required  to  be  made  in 
the  exterior  portion  of  the  building  by  the  decree  are  those 
requiring  the  basement  entrance  or  vestibule  to  be  so  con- 
structed that  no  part  of  it  will  extend  over  the  building  line, 
the  tearing  out  of  a  part  of  the  solid  wall  of  the  basement, 
and  making  openings  therein  to  correspond  with  the  open- 
ings on  the  other  floors  of  the  projection.  If  these  changes 
are  made  there  will  still  remain  a  solid  brick  wall  of  ap- 
proximately four  feet  around  each  of  the  floors,  and  mas- 
sive pillars  or  posts  at  each  corner  extending  two  feet  five 
inches  each  way  from  the  comers.  The  opening  in  the  side 
walls  will  be  but  five  feet  seven  inches  in  length  and  six 
feet  two  inches  in  height,  and  in  the  front  wall  eleven  feet 
ten  inches  in  length  and  six  feet  two  inches  in  height,  with 
mullions  therein  for  the  placement  of  screens.  The  total 
length  of  the  projection  across  the  front  is  eighteen  feet 
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and  its  depth  nine  feet  four  inches,  so  that  about  sixty  per 
cent  of  the  projection  will  be  solid  masonry  construction. 
This  projection  is  of  the  same  construction  as  the  remain- 
der of  the  building  and  was  originally  intended  to  provide 
for  sun  parlors.  An  examination  of  the  photographic  views 
in  the  record,  as  well  as  the  other  evidence,  shows  that  the 
portion  of  the  structure  extending  across  the  building  line 
is  constructed  in  as  substantial  a  manner  as  the  remainder 
of  the  flat-building;  that  it  has  a  tiled  floor  and  attach- 
ments for  gas  and  steam  heating  for  each  apartment,  and 
is  so  constructed  and  arranged  that  as  soon  as  the  limita- 
tion expires  it  can  be  converted  into  a  sun  parlor  or  room 
on  each  floor  by  the  mere  substitution  of  but  little  heavier 
frames  or  muUions  for  glass  windows  to  take  the  place  of 
the  screens.  It  will  thus  be  seen  that  this  structure,  which 
is  designated  a  porch,  is  of  massive  brick  construction  ex- 
tending three  stories  in  height,  and  will  be  almost  as  ef- 
fective in  shutting  off  the  light,  air  and  vision  from  the 
other  lot  owners  as  if  the  main  building  itself  had  been 
built  out  across  the  building  line,  and  so  far  as  we  can  see 
from  its  external  appearance  it  is  no  different  in  construc- 
tion from  the  other  parts  of  the  building,  of  which  it  ap- 
pears to  be  a  substantial  part.  Its  appearance  is  that  of  a 
building  extending  across  the  building  line. 

On  the  former  appeal  we  held  that  the  object  of  the 
restriction  in  question  was  to  create  an  unobstructed  ease- 
ment of  light,  air  and  vision  for  the  benefit  of  the  public 
and  adjoining  lot  owners,  and  that  to  permit  the  establish- 
ment of  a  structure  such  as  the  one  in  question  under  the 
guise  that  it  is  a  porch  would  be  to  permit  the  erection  of 
a  structure  within  the  restricted  area  of  such  a  characer  as 
to  practically  defeat  the  intent  and  purpose  of  such  build- 
ing line  restriction.  The  plans  and  specifications  were  be- 
fore us  at  that  time,  and  we  there  pointed  out  that  while 
a  porch  may  be  either  enclosed  or  unenclosed,  the  popular 
understanding  of  the  definition  of  the  same  is  a  veranda, 
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portico  or  open  passageway  or  open  appendage  attached  to 
the  enclosed  part  of  the  building,  and  that  the  purpose  of 
establishing  this  restriction  would  be  defeated  if  the  own- 
ers of  the  lots  should  be  permitted  to  erect  such  structures 
beyond  the  building  line  as  the  one  appellee  had  planned 
to  erect  upon  his  lot,  and  that  the  authorities  were  prac- 
tically a  unit  in  holding  that  appendages  or  structures  of 
any  nature  which  will  practically  frustrate  the  intention  of 
the  parties  to  a  building  line  restriction  would  not  be  per- 
mitted. It  was  admitted  on  this  hearing  that  the  building 
has  now  been  constructed,  in  so  far  as  its  external  appear- 
ance is  concerned,  in  substantial  accordance  with  the  plans 
and  specifications  then  before  us  and  which  we  there  held 
provided  for  the  construction  of  a  building  which  would 
violate  this  restriction.  The  changes  made  in  its  interior 
construction,  such  as  the  substitution  of  tile  for  wooden 
floors,  substituting  brick  walls  for  the  wood  partitions  and 
omitting  the  heating  apparatus,  are  all  immaterial  altera- 
tions in  so  far  as  appellant's  rights  are  concerned,  which 
must  be  determined  from  the  effect  the  structure  will  have 
upon  her  easement  of  light,  air  and  vision  within  the  mean- 
ing of  the  restrictive  covenant  in  question. 

Appellee  insists  that  as  restrictions  in  the  use  of  real 
property  are  not  to  be  extended  by  construction  and  all 
doubts  are  to  be  resolved  in  favor  of  the  free  use  of  the 
property  and  against  restrictions,  if  there  is  any  reasonable 
doubt  as  to  whether  or  not  the  portion  of  the  building  in 
question  violates  the  restriction  this  doubt  must  be  resolved 
in  his  favor;  and  also  that  building  restrictions,  like  all 
other  contracts,  are  to  be  interpreted,  so  far  as  possible, 
in  accordance  with  the  understanding  and  intention  of  the 
parties  and  the  circumstances  surrounding  them  at  the  time 
the  contract  was  made.  He  further  insists  that  since  there 
is  evidence  in  the  record  tending  to  show  that  for  the  last 
fifteen  years  buildings  have  been  constructed  in  the  city  of 
Chicago  with  porches  similar  to  the  one  in  question  he  is 
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entitled  to  have  the  restriction  in  question  interpreted  in 
the  light  of  such  fact,  and  all  doubt,  if  any  there  be,  that 
it  was  the  intention  of  the  parties  to  permit  such  projec- 
tions to  be  constructed  as  porches  within  the  meaning  of 
such  building  restriction  resolved  in  his  favor.  Conceding 
that  the  rule  is  as  contended  for  by  appellee,  we  think  his 
evidence  has  failed  to  bring  his  case  within  the  rule  con- 
tended for.  The  practice  is  not  shown  to  have  been  so 
common  as  to  constitute  a  custom,  nor  is  it  shown  that 
the  original  grantor  who  established  the  restriction,  or  even 
those  who  purchased  from  him,  were  aware  of  such  method 
of  construction.  Nor  do  we  think  appellee  has  so  inter- 
preted this  restriction.  All  of  these  matters  were  proper 
for  our  consideration  on  the  former  appeal,  and  so  far  as 
they  were  presented  by  the  record  then  before  us  were  given 
due  consideration.  On  that  appeal  it  appeared  that  appel- 
lee went  to  appellant's  husband  and  endeavored  to  secure  a 
waiver  of  this  restriction,  and  we  there  held  that  such  fact 
tended  strongly  to  show  the  popular  definition  of  the  term 
there  given  was  the  understanding  appellee  had  in  mind 
before  beginning  the  construction  of  his  building.  The  de- 
cision in  that  case  is  controlling  here,  where  the  only  ques- 
tion is  whether  the  decree  was  entered  in  accordance  with 
the  mandate  and  directions  of  this  court  on  the  former  ap- 
peal. Chicago  Railway  Equipment  Co,  v.  National  Break- 
Beam  Co.  239  111.  III. 

We  are  satisfied  from  a  consideration  of  the  evidence 
and  exhibits  in  the  record  that  the  building  as  constructed 
and  as  approved  by  the  decree  is  of  such  a  character  as 
to  unduly  restrict  appellant's  easement  of  light,  air  and  vis- 
ion, and  that  of  the  adjoining  lot  owners,  and  violates  the 
plain  intent  and  meaning  of  the  restriction  in  question.  For 
this  reason  the  decree  of  the  circuit  court  must  ag^in  be 
reversed  and  the  cause  remanded  to  that  court,  with  direc- 
tions to  enter  a  decree  requiring  appellee  to  remove  that 
portion  of  the  building  extending  over  the  building  line  or 
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to  so  remodel  or  re-construct  that  portion  of  the  building 
as  not  to  encroach  upon  appellant's  easement  in  the  prem- 
ises and  so  as  to  come  within  the  exceptions  to  the  build- 
ing line  restriction. 

Reversed  and  remanded,  ivith  directions. 


(No.  1 1 296. — Decree  affirmed.) 

Mary  A.  Condon,  Appellee,  vs.  The  Village  of  Forest 

Park  et  al.  Appellants. 

Opinion  Hied  April  ip,  iQiy. 

1.  Municipal  corporations — a  municipality  has  no  inherent 
power  to  require  a  license  fee  for  conducting  a  business.  A  munici- 
pal corporation  has  no  inherent  power  to  levy  a  tax  by  requiring  a 
license  to  conduct  any  business  or  occupation,  but  the  authority  to 
exercise  such  power  must  be  expressly  granted  by  the  General  As- 
sembly or  be  necessarily  implied  for  the  eflFective  execution  of  some 
power  so  granted,  and  if  there  is  any  reasonable  doubt  as  to  the  ex- 
tent of  the  power  it  must  be  resolved  against  the  municipality. 

2.  Same — paragraph  41  of  section  i  of  article  5  of  Cities  and 
Villages  act  authorises  exercise  of  police  power  by  means  of  a  li- 
cense. By  paragraph  41  of  section  i  of  article  5  of  the  Cities  and 
Villages  act  the  General  Assembly  combined  the  power  to  regulate, 
suppress  and  prohibit,  which  arises  out  of  the  police  power,  with  the 
separate  and  distinct  power  to  tax  the  objects  and  subjects  therein 
mentioned,  and  authorized  a  municipality  to  exercise  either  power 
by  means  of  requiring  a  license. 

3.  Same — license  fee  exacted  in  exercise  of  taxing  power  is  tax. 
A  license  fee  exacted  in  the  exercise  of  the  taxing  power,  under 
paragraph  41  of  section  i  of  article  5  of  the  Cities  and  Villages 
act,  is  a  tax,  notwithstanding  the  statement  sometimes  made  that  a 
license  fee  exacted  for  the  purpose  of  revenue  is  not  a  tax,  as  such 
statement  must  be  understood  as  meaning  that  the  license  fee  is 
not  a  tax  in  the  sense  of  the  property  tax  authorized  by  the  con- 
stitution, which  must  be  levied  according  to  valuation. 

4.  Same — police  power  extends  to  the  protection  of  the  public 
welfare.  The  police  power  of  the  State  extends  to  the  protection 
of  the  lives,  health,  comfort  and  quiet  of  all  persons  and  the  pro- 
tection of  all  property  within  the  State,  and  in  the  exercise  of  that 
power  the  General  Assembly  may  authorize  a  municipality  to  sup- 
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press,  license  for  the  purpose  of  regulating,  or  prohibit  any  prac- 
tice, trade  or  business  endangering  the  public  welfare. 

5.  Same — the  courts  must  decide  whether  an  exercise  of  police 
power  is  reasonably  necessary.  It  is  for  the  courts  to  determine 
whether  an  attempted  exercise  of  the  police  power  is  reasonably 
necessary  to  the  public  welfare,  as  such  power  is  restricted  by  those 
provisions  of  the  constitution  which  forbid  unequal  laws  or  an  ar- 
bitrary invasion  of  personal  rights  of  property,  and  if  it  is  manifest 
that  a  statute  or  ordinance  is  really  an  invasion  of  property  rights 
under  the  guise  of  a  police  regulation  it  is  the  duty  of  the  courts 
to  declare  it  void. 

6.  Same — the  game  of  golf  is  a  harmless  recreation  and  not  sub- 
ject to  the  exercise  of  the  police  power.  The  game  of  golf  is  a 
healthful  and  harmless  recreation  of  the  same  class  as  lawn  tennis, 
hockey  and  other  like  games  which  do  not  attract  crowds  or  tend 
to  disorder  or  call  for  police  supervision,  and  the  fact  that  the 
game  has  attractions  which  induce  persons  to  play  it  does  not  make 
it  a  public  amusement  which  a  municipality,  under  the  police  power, 
may  regulate  by  requiring  the  owner  of  the  grounds  where  it  is 
played  to  take  out  a  license,  even  though  a  fee  is  charged,  directly 
or  indirectly,  for  the  use  of  the  grounds. 

7.  Same — license  fee  must  bear  reasonable  relation  to  additional 
burdens  imposed  on  the  business  licensed  and  to  expense  of  police 
supervision.  The  authoity  of  a  municipality,  in  the  exercise  of  the 
police  power  for  the  purpose  of  regulation,  is  limited  to  such  a 
charge  for  a  license  as  will  bear  some  reasonable  relation  to  the 
additional  burdens  imposed  by  the  business  or  occupation  licensed 
and  the  necessary  expense  involved  in  police  supervision. 

8.  Same — a  lawful  occupation  which  is  subject  to  taxation  may 
be  prohibited  if  not  licensed.  The  method  of  levying  a  tax,  aside 
from  a  tax  on  property  according  to  valuation,  is  a  matter  of  form 
and  not  of  substance,  and  where  a  tax  may  lawfully  be  levied  on 
an  occupation  by  requiring  the  payment  of  a  license  fee  fixed  by 
the  General  Assembly  or  the  municipality  authorized  to  levy  the 
tax,  such  an  occupation,  though  lawful  in  itself,  may  be  prohibited 
unless  licensed,  in  order  to  compel  the  taking  out  of  a  license. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

Frank  S.  Righeimer,  for  appellants. 

JuDAH,  W1LI.ARD,  Wolf  &  Reichmann,  for  appellee. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  August  8,  19 1 6,  the  council  of  the  village  of  For- 
est Park  passed  the  following  ordinance : 

"Be  it  ordained  by  the  council  of  the  milage  of  Forest 
Park, 

"Section  i.  Hereafter  no  person,  firm  or  corporation 
shall  conduct  or  control  golf  grounds  or  links  to  which 
grounds  an  admission  fee  is  charged  directly  or  indirectly, 
or  where  a  fee  is  charged  for  the  use  of  said  grounds  or 
for  the  privilege  of  playing  thereon,  until  said  person,  firm 
or  corporation  shall  first  have  procured  from  the  village 
of  Forest  Park  a  license  for  said  purpose. 

"Sec.  2.  No  license  shall  issue  for  said  purpose  until 
application  has  been  made  therefor,  which  application  shall 
state  the  name  of  the  owner  of  the  property,  also  the  name 
of  the  lessee  thereof  if  said  property  is  managed  by  a  les- 
see, or  if  said  property  is  in  the  possession  of  a  club,  as- 
sociation or  corporation,  the  names  of  the  officers  of  said 
club,  association  or  corporation.  And  after  said  applica- 
tion shall  be  approved  by  the  council  of  the  village  of  For- 
est Park  a  license  shall  be  issued  to  the  applicant  upon  the 
payment  of  a  fee  of  seven  hundred  and  fifty  ($750)  dol- 
lars for  the  license  period,  which  shall  commence  on  the 
first  day  of  May  and  end  on  the  30th  day  of  April  next 
succeeding. 

"Sec.  3.  Any  person,  firm  or  corporation  failing  to  com- 
ply with  the  provisions  of  this  ordinance  shall  be  fined  not 
to  exceed  one  hundred  dollars,  ($100,)  and  each  day  on 
which  any  persons,  firm  or  corporation  shall  permit  said 
grounds  to  be  used  for  the  purpose  of  playing  golf  and 
shall  charge  a  fee  for  the  privilege  of  using  said  grounds 
shall  constitute  a  separate  and  distinct  offense. 

"Sec.  4.  This  ordinance  shall  be  in  full  force  and  ef- 
fect from  and  after  its  passage  and  publication  according 
to  law." 
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The  appellee,  Mary  A.  Condon,  in  her  own  right  and  as 
executrix  of  the  last  will  and  testament  of  John  Condon, 
deceased,  filed  in  the  circuit  court  of  Cook  county  her  bill 
of  complaint  in  this  case  against  the  village  of  Forest  Park 
and  the  mayor  and  chief  of  police,  alleging  that  her  hus- 
band, John  Condon,  at  the  time  of  his  death  was  the 
owner  of  the  tracts  of  land  therein  described  and  had  laid 
out  a  golf  course  thereon  where  many  persons  were  accus- 
tomed to  play  the  game  of  golf ;  that  for  the  convenience 
of  the  players  he  caused  lockers,  dressing  rooms  and  shower 
baths  to  be  constructed,  which,  with  the  laying  out  of  the 
course  and  equipment,  involved  a  considerable  expenditure 
of  money;  that  an  admission  fee  of  fifty  cents  a  day  was 
charged  on  week  days  and  one  dollar  on  Sundays,  and  num- 
bers of  persons  who  could  not  afford  to  join  golf  clubs 
availed  themselves  of  the  privilege  of  playing  upon  the 
grounds;  that  he  had  built  up  a  considerable  patronage 
of  persons  who  attended  the  golf  course  as  patrons  of  the 
game;  that  he  died  on  August  9,  191 5,  leaving  a  last  will 
and  testament,  of  which  the  complainant  was  executrix  and 
under  which  she  was  a  beneficiary,  and  that  she  was  con- 
ducting the  business,  and  no  amusement  or  recreation  ex- 
cept the  game  of  golf  was  conducted  or  permitted  on  the 
premises.  The  bill  charged  that  the  game  of  golf  is  a  well 
known  recreation,  beneficial  to  the  health  of  the  players, 
and  was  carried  on  in  a  quiet  manner,  calling  for  no  police 
or  other  expenditure  on  the  part  of  the  village,  and  prayed 
that  the  ordinance  should  be  found  and  adjudged  to  be 
null  and  void  and  the  village  and  its  officers  enjoined  from 
attempting  to  enforce  it.  The  defendants  demurred  to  the 
bill,  and  the  demurrer  being  overruled  they  refused  to  make 
further  answer,  whereupon  the  bill  was  taken  as  confessed 
and  the  defendants  were  perpetually  enjoined  from  enforc- 
ing the  ordinance.  The  court  certified  that  the  validity  of 
the  municipal  ordinance  was  involved  and  the  public  inter- 
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est  required  an  appeal  directly  to  this  court,  and  such  ap- 
peal was  allowed  and  perfected. 

A  municipal  corporation  exercises  only  delegated  pow- 
ers, and  has  no  inherent  power  to  levy  a  tax  by  requiring 
a  license  or  otherwise  or  to  exact  a  license  fee  for  con- 
ducting any  business  or  occupation.  The  legislative  power 
is  vested  in  the  General  Assembly,  and  such  power  as  it 
may  lawfully  exercise  it  may  delegate  to  municipalities  for 
the  government  and  regulation  of  local  affairs,  but  the  au- 
thority to  exercise  any  power  or  to  pass  any  ordinance  must 
be  found  in  some  act  of  the  General  Assembly  by  which 
the  authority  is  either  expressly  given  or  necessarily  im- 
plied for  the  proper  and  effective  execution  of  some  power 
expressly  granted.  If  there  is  any  fair  and  reasonable 
doubt  as  to  the  extent  of  power  so  delegated  the  doubt 
must  be  resolved  against  the  municipality  claiming  the  right 
to  exercise  it  and  the  power  held  not  to  exist.  Wilkie  v. 
City  of  Chicago,  i88  111.  444;  City  of  Chicago  v.  M.  &  M, 
Hotel  Co,  248  id.  264;  City  of  Chicago  v.  Ross,  257  id. 
76;  People  V.  City  of  Chicago,  261  id.  16;  City  of  Chi- 
cago V.  Mandel  Bros,  264  id.  206. 

Section  i  of  article  5  of  the  Cities  and  Villages  act 
enumerates  the  general  powers  of  the  city  council,  and  it 
is  claimed  by  the  village  of  Forest  Park  that  power  to 
pass  the  ordinance  in  question  was  delegated  to  it  by  para- 
graph 41  of  that  section,  as  follows:  "To  license,  tax, 
regulate,  suppress  and  prohibit  hawkers,  peddlers,  pawn- 
brokers, keepers  of  ordinaries,  theatricals  and  other  exhi- 
bitions, shows  and  amusements,  and  to  revoke  such  license 
at  pleasure."  The  General  Assembly  by  that  paragraph 
combined  the  power  to  regulate,  suppress  and  prohibit  which 
arises  out  of  the  police  power,  with  the  separate  and  dis- 
tinct power  to  tax  the  objects  and  subjects  therein  men- 
tioned, and  authorized  a  municipality  to  exercise  either 
power  by  means  of  a  license.  It  has  been  so  regarded  by 
the  court.     (United  States  Distilling  Co.  v.  City  of  Chi- 
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cago,  112  111.  19;  Banta  v.  City  of  Chicago,  172  id.  204; 
Price  V.  People,  193  id.  114;  Bessette  v.  People,  id.  334; 
Harder' s  Storage  Co.  v.  City  of  Chicago,  235  id.  58 ;  Me- 
tropolis Theatre  Co,  v.  City  of  Chicago,  246  id.  20.)  Al- 
though it  has  sometimes  been  said  that  a  license  fee  exacted 
for  the  purpose  of  revenue  is  not  a  tax,  such  statement 
must  be  understood  as  meaning  that  it  is  not  a  tax  in  the 
sense  of  the  property  tax  authorized  by  the  constitution, 
which  must  be  levied  according  to  valuation,  since  it  is  a 
tax  and  is  levied  by  virtue  of  paragraph  41.  The  question 
here  is  whether  this  ordinance  is  valid  either  as  an  exer- 
cise of  the  police  power  or  the  power  of  taxation  granted 
to  municipalities  by  the  paragraph  in  question. 

The  police  power  of  the  State  extends  to  the  protection 
of  the  lives,  health,  comfort  and  quiet  of  all  persons  and 
the  protection  of  all  property  within  the  State.  In  the  ex- 
ercise of  that  power  the  General  Assembly  may  suppress 
and  prohibit  any  practice,  trade  or  business  endangering 
the  public  welfare  and  safety  or  may  regulate  any  business 
in  such  manner  as  may  be  necessary  for  the  safety,  morals 
and  welfare  of  the  people  and  may  delegate  that  power  to 
municipalities.  It  is  for  the  courts  to  determine  what  are 
the  subjects  for  the  exercise  of  the  police  power  and  to 
determine  whether  an  attempted  exercise  of  the  power  in 
a  particular  instance  is  reasonably  necessary  to  the  com- 
fort, morals,  safety  or  welfare  of  the  community,  and  the 
power  is  restricted  by  those  provisions  of  the  constitution 
which  forbid  unequal  laws  or  an  arbitrary  invasion  of  per- 
sonal rights  of  property.  To  sustain  an  act  or  ordinance 
under  the  police  power  the  court  must  be  able  to  see  that 
it  tends  in  some  degree  to  the  prevention  of  offenses  or 
the  preservation  of  the  public  health,  morals,  safety  or  wel- 
fare. If  it  is  manifest  that  a  statute  or  ordinance  has  no 
such  object  but  under  the  guise  of  a  police  regulation  is 
an  invasion  of  the  property  rights  of  the  individual  it  is 
the  duty  of  the  court  to  declare  it  void,     {City  of  Chicago 
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V.  N etcher,  183  111.  104;  Nahser  v.  City  of  Chicago,  271 
id.  288;  City  of  Chicago  v.  Drake  Hotel  Co.  274  id.  408.) 
The  owner  of  property  has  a  constitutional  right  to  make 
any  use  of  it  he  desires,  so  long  as  he  does  not  endanger 
or  threaten  the  safety,  health,  comfort  or  general  welfare 
of  the  people.  (Ruhstrat  v.  People,  185  111.  133;  Bailey 
V.  People,  190  id.  28;  Bessette  v.  People,  supra;  People  v. 
City  of  Chicago,  supra,)  Under  the  police  power,  things 
which  are  injurious  to  the  public  may  be  suppressed  and 
prohibited,  and  other  things  which  may  or  may  not  be  in- 
jurious to  the  public,  according  to  the  manner  in  which 
they  are  managed,  conducted  and  regulated,  may  be  li- 
censed for  the  purpose  of  regulation.  Races,  whether  of 
persons,  automobiles  or  other  machines  or  animals,  baseball 
games,  and  the  like,  which  are  conducted  as  public  amuse- 
ments, require  police  supervision,  and,  being  proper  sub- 
jects for  police  regulation,  licenses  for  them  may  lawfully 
be  required.  Public  dances  and  dance  halls  may  be  con- 
ducted in  such  a  manner  as  to  afford  opportunity  for  in- 
nocent amusement,  but  in  the  absence  of  regulation  tend 
to  create  disorder  and  immorality  and  are  proper  subjects 
for  the  exercise  of  the  police  power.  (Commonwealth  v. 
Quinn,  164  Mass.  11;  Mehlos  v.  City  of  Milwaukee,  156 
Wis.  591;  37  Ann.  Cas.  1102.)  A  merry-go-round  is  a 
public  amusement  to  which  the  public  is  invited  to  ride  on 
wooden  horses,  and,  being  a  public  meeting  place,  it  re- 
quires police  supervision  and  is  a  proper  subject  for  the 
requirement  of  a  license.  (Commonwealth  v.  Boiu,  177 
Mass.  347.)  The  game  of  golf  is  a  healthful  and  harm- 
less recreation  of  the  same  class  as  lawn  tennis  and  other 
like  games,  which  do  not  attract  crowds  or  tend  to  disorder 
or  call  for  police  supervision  or  regulation.  It  has  never 
been  known  to  affect  in  any  injurious  way  the  public 
health,  order,  safety  or  morals.  The  fact  that  the  game 
has  attractions  which  induce  players  to  practice  it  does  not 
change  its  character  to  an  amusement  or  entertainment  pro- 
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vided  for  the  public.  It  is  not  a  subject  for  the  exercise 
of  the  police  power. 

Another  rule  of  law  is,  that  in  the  exercise  of  the  police 
power  for  the  purpose  of  regulation  the  authority  of  a  mu- 
nicipality is  limited  to  such  a  charge  for  a  license  as  will 
bear  some  reasonable  relation  to  the  additional  burdens  im- 
posed by  the  business  or  occupation  licensed  and  the  neces- 
sary expense  involved  in  police  supervision.  (Metropolis 
Theatre  Co.  v.  City  of  Chicago,  supra;  Cooky's  Const. 
Lim.  20I.)  Since  the  game  of  golf  cannot  injuriously  af- 
fect the  public  health,  safety,  morals  or  the  public  order, 
and  the  license  provided  for  by  the  ordinance  is  not  to 
secure  the  observance  of  any  law  or  ordinance  affecting 
either,  a  fee  of  $750  could  not  be  justified  for  the  purpose 
of  regulation. 

The  taxing  power  is  necessary  to  the  existence  of  gov- 
ernment and  is  an  incident  of  sovereignty.  It  is  vested  in 
the  General  Assembly  and  may  be  exercised  by  it  subject 
only  to  the  restrictions  of  the  constitution.  Section  i  of 
article  9  of  the  constitution  provides  that  a  tax  upon  prop- 
erty shall  be  levied  according  to  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her  or  its  property,  but  authorizes  the  General 
Assembly  to  tax  peddlers,  auctioneers,  hawkers,  merchants, 
commission  merchants,  showmen,  jugglers,  inn-keepers, 
grocery  keepers,  liquor  dealers,  toll  bridges,  ferries,  insur- 
ance, telegraph  and  express  interests  or  business,  vendors 
of  patents  and  persons  or  .corporations  owning  or  using 
franchises  or  privileges,  in  such  manner  as  it  shall  from 
time  to  time  direct  by  general  law,  uniform  as  to  the  class 
upon  which  it  operates.  Section  2  of  the  article  provides 
that  the  above  specification  of  the  objects  and  subjects  of 
taxation  shall  not  deprive  the  General  Assembly  of  the 
power  to  require  other  subjects  or  objects  to  be  taxed  in 
such  manner  as  may  be  consistent  with  the  principles  of 
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taxation  fixed  in  the  constitution.  By  the  latter  section 
power  is  preserved  to  the  General  Assembly  to  tax  other 
subjects  and  objects  than  those  specified  if  the  taxation  is 
in  harmony  with  the  principles  of  the  constitution.  The 
method  of  levying  a  tax,  aside  from  a  tax  on  property  ac- 
cording to  valuation,  is  a  matter  of  form  and  not  of  sub- 
stance, and  the  tax  may  be  levied  by  requiring  the  pajrment 
of  a  license  fee  fixed  by  the  General  Assembly  or  the  mu- 
nicipality authorized  to  levy  the  tax,  and  an  occupation 
which  is  lawful  in  itself  but  subject  to  taxation  may  be 
prohibited  unless  licensed,  in  order  to  compel  the  taking  out 
of  a  license.  If  it  is  within  the  power  of  the  General  As- 
sembly to  impose  a  tax  by  way  of  license  on  the  business  of 
having  or  conducting  a  golf  course  by  an  individual,  club, 
association  or  corporation,  uniform  upon  all  of  the  class, 
as  required  by  the  constitution,  the  final  question  is  whether 
the  General  Assembly  intended  to  confer  such  power  upon 
cities  and  villages  by  paragraph  41.  We  have  seen  that 
golf  is  not  an  amusement  in  fact,  within  the  meaning  of 
that  paragraph,  and  it  cannot  be  included  under  the  settled 
rule  of  construction  adopted  for  the  purpose  of  ascertain- 
ing the  legislative  intent.  The  paragraph  specifies  theatri- 
cals, followed  by  the  words  "and  other  exhibitions,  shows 
and  amusements,"  and  in  such  a  case  the  general  words  of 
description  are  limited  to  things  of  the  same  class  or  na- 
ture as  those  specified.  Golf,  lawn  tennis,  hockey  and  other 
like  games  bear  no  likeness  to  public  shows  and  amusements 
of  the  same  nature  as  theatricals,  and  therefore  it  cannot 
be  said  that  the  legislative  intent  was  to  include  them  as 
subjects  or  objects  of  taxation. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^ 
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(No.  10250. — Demurrer  to  pleas  sustained.) 

William  R,  Ward  et  ai  Defendants  in  Error,  vs.  Guy 

Williams  et  al.  Plaintiffs  in  Error. 

Opinion  filed  April  ip,  ipi/. 

1.  Appeal  and  errors — pleas  of  release  of  errors  are  governed 
by  same  rules  as  other  pleadings.  The  suing  out  of  a  writ  of  er- 
ror is  the  beginning  of  a  new  suit,  and  when  pleas  of  release  of 
errors  are  filed  to  such  action  they  are  governed  by  the  same  rules 
as  apply  to  other  pleadings,  and  all  intendments  are  to  be  taken 
most  strongly  against  the  pleader. 

2.  Same — action  of  guardian  in  accepting  benefits  of  decree  for 
ward  will  not  operate  as  a  release  of  errors.  A  guardian  cannot, 
without  the  authority  of  the  proper  court,  consent  to  the  entry  of 
a  decree  involving  the  ward's  title  to  real  estate,  and  his  action  in 
acquiescing  in  the  decree  and  accepting  the  benefits  thereof  for  the 
ward  will  not  operate  as  a  release  of  errors.  {Hempstead  v.  Broad, 
275  111.  358,  followed.) 

3.  Same — when  a  plea  of  release  of  errors  is  not  good.  A  plea 
of  release  of  errors  averring  that  a  ward,  after  becoming  of  age, 
acquiesced  in  a  decree  involving  his  title  to  real  estate  by  demand- 
ing a  settlement  from  his  guardian  is  not  good,  where  it  is  not  al- 
leged that  the  ward  ever  received  any  of  the  proceeds  of  the  decree 
or  that  he  made  the  demand  for  the  settlement  with  knowledge  of 
the  facts  regarding  the  source  from  which  the  guardian  received 
the  money. 

Writ  of  Error  to  the  Circuit  Court  of  Franklin 
county ;  the  Hon.  P.  A.  Pearce,  Judge,  presiding. 

W.  P.  Seeber,  and  D.  G.  Thompson,  for  plaintiffs  in 
error. 

Knapp  &  Campbell,  W.  H.  Hart,  Royal  B.  Cushinc, 
and  George  B.  Gillespie,  for  defendants  in  error. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

This  is  a  writ  of  error  to  review  a  decree  of  the  cir- 
cuit court  of  Franklin  county  entered  at  the  May  term, 
1904,  in  a  suit  for  partition  in  which  William  R.  Ward, 
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Robert  R.  Ward,  Parlee  Baxter,  Luke  Baxter  and  Jesse  T. 
Baxter,  Jr.,  were  complainants,  and  Guy  Williams,  Pearl 
Williams,  Harry  Williams,  W.  E.  Mabry,  J.  M.  Strain  and 
Jane  Cypher  were  defendants.  The  suit  was  for  partition 
of  about  993  acres  of  land  situated  in  sections  i,  lo,  I2,  13, 
14,  15,  18,  23,  24  and  30,  in  township  5,  south,  range  3, 
east,  in  Franklin  county,  and  in  section  .36,  in  township  4, 
south,  range  2,  east  of  the  third  principal  meridian,  in  Jef- 
ferson county.  •  The  land  in  question  was  owned  by  Jesse 
T.  Baxter,  Sr.,  at  the  time  of  his  death,  as  alleged  in  the 
bill  of  complaint.  Plaintiffs  in  error  were  made  defendants 
as  his  grandchildren  and  heirs-at-law.  The  transcript  of 
record  of  the  lower  court  was  filed  in  the  office  of  the  clerk 
of  this  court  on  August  23,  191 5,  with  an  assignment  of 
errors  thereon  by  Guy,  Pearl  and  Harry  Williams,  plain- 
tiffs in  error  in  this  case.  Their  co-defendants  in  the  lower 
court  did  not  appear  and  join  in  the  assignment  of  errors, 
and  at  the  October  term,  1915,  defendants  in  error,  who 
were  the  complainants  in  the  court  below,  entered  their  mo- 
tion to  dismiss  the  writ  of  error  for  various  reasons  as- 
signed in  their  motion  and  pleadings  filed  at  that  term.  At 
the  same  term  the  plaintiffs  in  error  entered  their  motion 
for  a  severance  of  the  parties  named  as  co-defendants  with 
them  in  the  court  below,  and  for  leave  on  the  part  of  Guy 
Williams  to  prosecute  the  writ  of  error  in  behalf  of  his 
brothers,  Harry  and  Pearl  Williams,  as  their  next  friend, 
for  the  reason  they  were  minors  and  their  guardians  re- 
fused to  participate  in  the  proceedings  in  behalf  of  their 
wards.  The  death  of  Jane  Cypher  was  also  suggested  and 
her  heirs  made  parties  defendant  to  the  writ  of  error.  The 
motion  to  dismiss  the  writ  of  error  was  denied,  as  was  also 
the  motion  for  severance,  and  leave  was  granted  to  Guy 
Williams  to  prosecute  the  writ  of  error  in  behalf  of  his 
brothers,  Pearl  and  Harry  Williams.  ( Ward  v.  Williams, 
270  111.  547. )  Service  was  subsequently  had  on  all  parties, 
an  order  of  severance  was  entered,  and  three  special  pleas 
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of  release  of  errors  were  filed  by  the  defendants  in  error. 
Plaintiffs  in  error  demurred  to  each  of  these  pleas,  but  sub- 
sequently withdrew  their  demurrer  to  the  third  plea  and 
filed  a  replication  thereto.  Defendants  in  error  demurred 
to  the  replication,  and  plaintiffs  in  error  now  insist  the 
third  plea  is  bad,  and  ask  to  have  the  demurrer  to  the  rep- 
lication carried  back  and  sustained  to  it.  The  sole  question 
presented  at  this  time  is  the  sufficiency  of  these  pleas  to  bar 
plaintiffs  in  error  from  a  further  prosecution  of  this  writ 
of  error. 

It  appears  from  the  record  that  at  the  time  the  decree 
of  partition  was  entered,  plaintiffs  in  error,  Guy,  Pearl  and 
Harry  Williams,  were  minors.  The  ground  relied  upon  as 
constituting  a  release  of  errors  is  the  acceptance  of  the 
benefits  of  the  decree  by  the  plaintiffs  in  error  through 
their  respective  guardians.  The  first  plea  alleges  "that  sub- 
sequent to  the  time  the  said  decree  was  rendered,  and  prior 
to  the  time  of  the  issuing  of  this  writ  of  error,  they,  [plain- 
tiffs in  error,]  and  each  of  them,  accepted  the  benefits  of 
said  decree  by  receiving,  through  their  respective  guard- 
ians duly  appointed  thereto,  their  several  distributive  shares 
of  the  proceeds  of  the  sale  of  the  real  estate  sold  under  au- 
thority of  said  decree ;  *  *  ♦  that  said  guardians  were 
the  duly  authorized  persons  to  receive  said  money  from  the 
defendant  in  error  Robert  R.  Ward,  purchaser  at  said  sale, 
♦  ♦  ♦  and  that  the  acceptance  of  the  same  in  behalf  of 
said  plaintiffs  in  error  by  their  respective  guardians  is  such 
an  acceptance  of  the  benefits  of  the  decree  as  of  itself  re- 
leases any  supposed  error  in  the  proceedings  and  decree  in 
the  court  below."  The  second  plea  is  the  same  as  the  first, 
with  the  further  allegation  that  "the  respective  guardians  of 
said  minors  have  expended  the  funds  so  received  as  pro- 
ceeds of  the  sale  of  said  real  estate,  for  the  care,  nurture 
and  education  of  said  minors,  and  they  have  accepted  the 
benefits  of  said  decree,  as  aforesaid,  and  thereby  released 
any  supposed  error  in  said  decree  and  proceedings  in  the 
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court  below."  The  third  plea  is  confined  to  plaintiff  in 
error  Guy  Williams,  and  is  substantially  the  same  as  the 
first  plea,  with  the  further  allegation  that  he  has  since  at- 
tained his  majority,  and  that  prior  to  the  suing  out  of  this 
writ  of  error  did  not  disaffirm  or  repudiate  the  acts  of  his 
guardian  or  tender  to  Ward  the  proceeds  of  said  sale  paid 
to  his  guardian  but  affirmed  the  same  by  making  a  demand 
on  his  guardian  for  payment  of  the  sum  of  money  received 
by  said  guardian  to  and  for  his  use,  and  that  he  therefore 
released  any  supposed  errors  in  the  proceedings  in  the  court 
below.  Plaintiffs  in  error's  replication  to  this  plea  denies 
that  a  demand  was  made  by  Guy  Williams  on  his  guardian 
for  his  share  of  the  proceeds  of  this  sale,  that  he  ever  re- 
ceived of  his  guardian  any  part  of  this  money  for  his  care, 
nurture  or  education,  or  that  he  ever  in  any  way  affirmed 
the  action  of  his  guardian  in  the  premises. 

The  suing  out  of  a  writ  of  error  is  the  beginning  of  a 
new  suit,  and  when  pleas  of  release  of  errors  are  filed  to 
such  action  they  are  governed  by  the  same  rules  of  plead- 
ing which  apply  to  other  pleadings,  and  all  intendments  are 
to  be  taken  most  strongly  against  the  pleader.  (Beards- 
ley  V.  Smith,  139  111.  290.)  It  will  be  noted  that  none  of 
these  pleas  allege  who  the  guardians  of  the  respective  minors 
were,  or  when  or  by  what  court  they  were  appointed,  or 
any  facts  tending  to  show  that  such  guardians  were,  in  fact, 
appointed,  but  merely  allege  the  conclusion  of  the  pleaders 
that  **they  were  duly  appointed,"  and  that  "they  were  the 
duly  authorized  persons  to  receive  the  money  from  defend- 
ant in  error  Robert  R.  Ward,"  who  was  the  purchaser  at 
said  sale.  In  this  respect  we  think  the  pleas  were  too  gen- 
eral. As  to  the  third  plea,  which  runs  to  Guy  Williams, 
while  it  alleges  that  since  attaining  his  majority  and  be- 
fore the  suing  out  of  the  writ  of  error  he  made  a  demand 
upon  his  guardian  for  money  received  by  such  guardian  pur- 
suant to  that  decree,  it  does  not  allege  that  he  did  so  with 
knowledge  of  the  facts,  or  that  he  ever  settled  with  his 


Digitized  by 


Google 


April,  MI.]  Ward  v.  Williams.  231 

guardian  and  received  from  him  any  part  of  the  proceeds 
of  the  sale  under  such  decree.  The  recent  case  of  Hemp- 
stead V.  Broad,  275  111.  358,  is  decisive  of  the  questions 
raised  by  these  pleas.  In  that  case  a  bill  was  filed  to  con- 
strue the  will,  and  the  question  before  the  court  was  whether 
a  daughter  of  the  testatrix  took  an  estate  in  fee  simple  or 
a  life  estate,  with  remainder  in  fee  to  the  heirs  of  her 
body.  It  appeared  that  one  of  the  daughters  had  died  leav- 
ing a  husband  her  surviving,  and  also  a  minor  son  by  a  for- 
mer marriage  as  her  only  heir-at-law.  A  guardian  was  ap- 
pointed for  the  minor  and  a  decree  entered  finding  that  the 
daughter  took  an  estate  in  fee  and  the  absolute  ownership 
of  the  property,  and  the  guardian  entered  into  an  agree- 
ment whereby,  in  consideration  of  $6000  paid  to  him  as 
such  guardian  of  the  minor,  the  decree  entered  should  re- 
main a  final  adjudication  of  all  his  ward's  nghts  involved 
in  such  suit.  On  attaining  his  majority  the  guardian  set- 
tled with  his  ward  and  paid  to  him  the  $6000  received  pur- 
suant to  such  agreement,  A  writ  of  error  was  subsequently 
sued  out  by  the  son  to  review  that  decree,  and  defendants 
in  error  filed  two  special  pleas  of  release  of  errors  setting 
up  the  above  facts  but  omitting  to  allege  that  at  the  time 
the  settlement  was  made  with  the  guardian  the  son  had 
knowledge  of  the  source  from  which  the  money  was  ob- 
tained. For  the  want  of  such  allegation  each  plea  .was  held 
bad.  We  further  held  that  a  guardian  had  no  power,  with- 
out the  approval  of  the  probate  court  or  any  proceeding  in 
that  court,  to  agree,  for  a  valuable  consideration,  that  a  de- 
cree determining  the  rights  of  his  ward  in  real  estate  and 
finding  that  another  person  had  title  in  fee  simple  should 
be  final  and  conclusive  against  his  ward,  and  that  a  guard- 
ian has  no  more  power  to  make  an  agreement  that  a  decree 
entered  shall  be  a  final  adjudication  of  his  ward's  rights 
and  that  no  appeal  or  writ  of  error  will  be  taken  to  review 
such  decree,  than  he  would  have  had,  in  the  first  instance, 
to  consent  that  such  a  decree  might  be  made  and  thereby 
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waive  the  right  to  appeal  or  writ  of  error  by  his  ward.  We 
there  said :  "There  can  be  no  difference  between  the  power 
of  a  guardian  to  consent,  for  a  consideration,  at  the  time 
a  decree  is  entered,  that  there  shall  be  a  finding  against  his 
ward  concerning  the  title  to  real  estate,  and  a  like  agree- 
ment made  afterward  that  the  decree  shall  be  final.  The 
effect  is  precisely  the  same,  because  a  decree  entered  by  con- 
sent cannot  be  appealed  from  and  error  cannot  be  assigned 
upon  it.  (Armstrong  v.  Cooper,  ii  111.  540;  Krieger  v. 
Krieger,  221  id.  479.)  Certainly,  the  guardian  of  Charles 
Marks  Broad  would  have  had  no  right  to  consent  to  the 
decree  when  entered  and  thereby  waive  the  right  to  an  ap- 
peal or  writ  of  error,  and  it  must  be  held  that  he  could  not 
afterward  do  the  same  thing  in  a  different  way."  From 
this  it  follows  that  if  a  guardian  would  not  have  the  power, 
in  the  first  instance,  to  consent  that  such  a  decree  might 
be  entered,  he  could  not  afterwards  bar  his  ward  of  his 
right  to  have  the  same  reviewed  by  appeal  or  writ  of  error 
by  accepting  the  proceeds  of  the  sale  under  such  decree. 
By  the  decree  in  the  case  at  bar  the  rights  and  interests  of 
plaintiffs  in  error,  they  being  minors,  were  adjudicated.  If 
their  guardians  could  not  consent  to  the  entry  of  such  de- 
cree and  thus  release  errors  that  were  made  in  the  proceed- 
ings and  the  rendition  of  the  decree,  their  action  in  acqui- 
escing in  the  decree  and  accepting  the  benefits  thereof  for 
the  wards  would  not  operate  as  a  release  of  errors. 

The  third  plea  alleges  that  Guy  Williams,  after  attain- 
ing his  majority,  demanded  a  settlement  from  his  guardian, 
but  it  does  not  allege  that  he  ever  received  any  of  the  pro- 
ceeds of  this  decree  or  that  he  made  such  demand  for  an 
accounting  and  settlement  with  his  guardian  with  knowl- 
edge of  the  facts  regarding  the  source  from  which  the 
guardian  received  the  money  demanded  of  him.  Under  the 
holding  in  Hempstead  v.  Broad,  supra,  this  plea  is  also 
bad  for  want  of  such  allegation  of  knowledge  on  the  part 
of  Guy  Williams. 
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For  the  reasons  given,  the  demurrer  to  the  replication 
will  be  carried  back  to  the  third  plea  and  the  demurrers  to 
all  three  pleas  sustained,    j^,^^,^,^,  ^o  pleas  sustained. 


(No.  10348. — Reversed  and  remanded.) 

Minnie  C.  Aloe,  Appellant,  z*s.  Perley  Lowe  et  al. 

Appellees. 

Opinion  filed  April  ip,  ipiy. 

1.  Base  fees — when  base  fee  has  the  characteristics  of  a  life  es- 
tate. If  the  qualification  annexed  to  a  base  fee  is  such  that  it  can 
not  be  told  whether  or  not  the  estate  will  be  determined  until  the 
death  of  the  owner  thereof,  then  the  interest  taken  by  such  owner, 
so  far  as  his  personal  use  of  it  is  concerned,  has  all  the  character- 
istics of  a  mere  life  estate,  with  the  exception  that  he  may  convey 
or  devise  his  interest,  and  if  the  event  does  not  happen  which  is  to 
determine  the  estate  such  devise  or  conveyance  will  transfer  title 
to  the  property. 

2.  Wills — when  life  tenant  takes  base  fee  as  survivor.  Where 
the  fee  of  land  is  given  to  trustees,  to  hold  for  the  benefit  of  three 
named  grandchildren  of  the  testator,  who  are  to  have  equal  shares 
of  the  income,  but  there  is  a  provision  that  if  either  of  them  shall 
die  leaving  issue  the  share  of  the  one  so  dying  shall  descend  to 
such  issue  per  stirpes,  and  if  any  one  shall  die  without  issue  his 
share  shall  go  to  the  survivors,  and  if  all  die  without  issue  then 
the  whole  estate  shall  go  to  a  named  son  of  the  testator  and  his 
heirs,  the  survivors,  in  case  of  the  death  of  one  grandchild,  take  a 
base  or  determinable  fee  in  his  share  of  the  original  devise. 

3.  Dower — widow  is  entitled  to  dower  in  base  or  detenninable 
fee.  A  widow  is  entitled  to  dower  in  a  base  or  determinable  fee  of 
her  deceased  husband  which  has  been  determined  under  an  execu- 
tory devise  by  failure  of  issue,  and  she  may  recover  damages  for 
refusal  to  assign  dower  from  the  time  of  filing  her  bill,  which  may 
be  taken  as  a  demand. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Charles  M.  Foell,  Judge,  presiding. 

Haight,  Brown  &  Haight,  for  appellant. 
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N.  M.  Jones,  and  Archibald  Cattell,  (John  P.  Wii.- 
SON,  of  counsel,)  for  appellees. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court  : 

Appellant,  Minnie  C.  Aloe,  (formerly  Minnie  C.  Wit- 
beck,)  filed  hef  bill  in  chancery  in  the  superior  court  of 
Cook  county  for  assignment  of  dower  in  the  undivided  one- 
half  of  certain  real  estate  of  which  it  was  claimed  her  for- 
mer husband,  Frank  M.  Witbeck,  had  been  seized  during 
coverture  of  a  base  or  determinable  fee  under  the  last  will 
and  testament  of  Henry  Witbeck,  deceased,  and  for  an  ac- 
counting. The  trustees  under  the  will  and  Gertrude  H. 
Torrey,  (formerly  Gertrude  H.  Witbeck,)  her  five  children 
and  the  three  children  and  heirs-at-law  of  John  H.  Wit- 
beck, deceased,  a  son  of  Henry  Witbeck,  were  made  par- 
ties defendant.  A  general  demurrer  to  the  bill  was  filed 
on  behalf  of  the  trustees,  and  a  like  demurrer  on  be^half 
of  Mrs.  Torrey,  her  husband  and  her  adult  children,  and 
an  answer,  which  has  been  treated  as  a  general  demurrer, 
was  filed  by  the  guardian  ad  litem  of  Dorothy  and  Mary 
Torrey,  infant  daughters  of  Mrs.  Torrey.  No  appearances 
were  filed  by  the  heirs  of  John  H.  Witbeck.  These  demur- 
rers were  sustained  and  the  bill  of  complaint  was  dismissed 
for  want  of  equity.  Appellant  elected  to  stand  by  her  bill 
and  has  perfected  an  appeal  to  this  court. 

From  the  allegations  of  the  bill  it  appears  that  appel- 
lant was  married  to  Frank  M.  Witbeck  on  September  12, 
1894.  Thereafter  she  filed  her  bill  for  divorce  in  the  cir- 
cuit court  of  Cook  county  against  him,  and  in  accordance 
with  the  prayer  of  her  bill  was  granted  a  decree  of  divorce 
from  him  for  his  fault  on  the  15th  day  of  December,  1898. 
He  died  July  5,  1909,  without  having  again  married  and 
without  leaving  issue  or  descendants  of  issue.  He  was  one 
of  the  three  grandchildren  of  Henry  Witbeck,  who  died 
April  12,  1891,  testate,  making  said  Frank  M.  Witbeck,  a 
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sister,  Gertrude  H.  Witbeck,  and  Henry  J.  Witbeck  and 
others,  beneficiaries  in  his  will.  Henry  J.  Witbeck,  a 
brother  of  Frank  M.  Witbeck  and  one  of  the  three  grand- 
children mentioned  in  the  will,  died  intestate  and  without 
issue  or  descendants  of  issue  on  June  i6,  1896,  and  his  es- 
tate was  administered  in  the  probate  court  of  Cook  county. 
At  that  time  Gertrude  H.  Witbeck,  a  grand-daughter  of 
Henry  Witbeck  and  sister  of  Frank  M.  and  Henry  J.  Wit- 
beck, was  married  to  Charles  L.  Grice  and  had  borne  three 
children,  Yvonne,  Evelyn  and  Delphine,  all  of  whom  were 
then  Hying.  Afterward  Grice  died  and  said  Gertrude  H. 
married  Clarence  T.  Torrey,  by  whom  she  had  two  other 
children,  Dorothy  T.  and  Mary  D.  Torrey.  The  names  of 
the  three  Grice  children  were  by  decree  of  court  changed 
to  Torrey.  The  testator's  son  John  H.  died  a  widower  on 
October  27,  1904,  leaving  him  surviving  a  son,  Henry  Y. 
Witbeck,  and  two  married  daughters. 

The  questions  presented  by  the  pleadings  in  the  lower 
court  and  the  assignments  of  error  in  this  court  are,  first, 
whether  Frank  M.  Witbeck,  under  the  terms  of  the  will 
of  his  grandfather,  Henry  Witbeck,  took  a  base  or  deter- 
minable fee  in  any  of  the  real  estate  held  by  said  trustees, 
under  the  residuary  clause  of  the  will ;  and  second,  whether 
appellant,  as  his  widow,  is  entitled  to  dower  in  such  real 
estate. 

The  estate  or  interest  which  Frank  M.  Witbeck  took  in 
the  real  estate  of  his  grandfather  by  reason  of  the  will 
depends  upon  the  construction  to  be  given  certain  clauses 
of  said  will, — that  is,  the  first,  sixth,  seventeenth  and  nine- 
teenth clauses, — which  are  as  follows : 

** First — I  give,  devise  and  bequeath  all  of  my  estate,  of 
every  name  and  nature,  real,  personal  and  mixed,  of  which 
I  shall  die  possessed,  wherever  the  same  may  be  situate,  to 
my  trustees  hereinafter  named,  and  to  their  successors  in 
trust,  vesting  them  with  the  fee  thereof,  to  have  and  to 
hold  the  same  for  the  purposes  and  uses  hereinafter  pro- 
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vided,  excepting  so  much  of  my  said  estate  as  I  may  other- 
wise specifically  devise  herein." 

"Sixth — I  further  provide  that  in  case  of  my  said  wife, 
Huldah's,  death  before  my  death,  or  in  case  she  shall  sur- 
vive me,  then  upon  her  death  the  said  homestead  premises 
above  set  apart  to  her  as  such  shall  in  either  of  the  fore- 
going events  vest  in  my  said  trustees  and  their  said  suc- 
cessors in  trust  as  a  part  of  my  residue  estate,  and  shall 
be  held  by  my  said  trustees  for  the  use  and  benefit  of  my 
three  grandchildren,  Frank  M.  Witbeck,  Gertrude  H.  Wit- 
beck  and  Henry  J.  Witbeck,  for  the  lifetime  of  said  last 
named  three  grandchildren,  as  hereinafter  provided." 

*' Seventeenth — ^AU  the  rest  and  residue  of  my  said  es- 
tate not  specifically  hereinbefore  devised,  including  my 
homestead,  after  my  said  wife,  Huldah,  shall  cease  to  have 
any  interest  therein,  I  direct  that  my  said  trustees  and  their 
successors  in  trust  shall  hold,  manage  and  control  as  in  their 
judgment  they  shall  deem  best,  for  the  use  and  benefit  of 
my  three  grandchildren,  Frank  M.  Witbeck,  Gertrude  H. 
Witbeck  and  Henry  J.  Witbeck,  children  of  my  deceased 
son,  George  Witbeck,  my  said  trustees  and  their  successors 
in  trust  to  hold  said  last  named  residue  estate  for  the  use 
and  benefit  of  the  last  named  three  grandchildren  during 
their  lifetime,  the  net  income  therefrom  to  be  divided  into 
three  equal  parts,  one  part  to  be  paid  to  each  of  said  last 
named  grandchildren  from  time  to  time,  as  my  said  trus- 
tees and  their  successors  in  trust  shall  in  their  judgment 
deem  for  the  best  interest  of  said  grandchildren,  subject  to 
the  restrictions  and  reservations  hereinafter  mentioned. 

''Nineteenth — I  further  provide  and  direct  that  in  case 
of  the  death  of  either  of  my  said  three  grandchildren,  Frank 
M.  Witbeck,  Gertrude  H.  Witbeck  and  Henry  J.  Witbeck, 
leaving  issue  or  descendants  of  issue  them  surviving  and 
born  in  lawful  wedlock,  the  one-third  (5^)  share  of  all  of 
my  estate  left  for  said  last  named  three  grandchildren  shall 
descend  to  such  issue  or  descendants  of  issue  of  each  child 
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so  deceased,  such  issue  and  descendants  of  issue  to  take  per 
stirpes  and  not  per  capita;  and  in  case  any  one  or  more  of 
said  last  named  three  grandchildren  shall  die  without  leav- 
ing any  such  issue  or  descendants  of  issue,  then  said  one- 
third  {Yz)  share  of  my  said  residue  estate  shall  go  to  the 
survivor  or  survivors  of  said  last  named  three  grandchil- 
dren; and  I  further  provide  and  direct  that  in  case  of  the 
death  of  all  three  of  said  last  named  grandchildren  without 
either  of  them  leaving  such  issue  or  descendants  of  issue 
them  surviving,  then  all  of  said  estate  hereby  provided  for 
such  last  named  three  grandchildren  shall  descend  to  my 
son,  John  H.  Witbeck,  and  his  heirs-at-law." 

This  will  was  before  this  court  in  the  case  of  Lom- 
bard V.  Witbeck,  173  111.  396.  In  that  suit  a  bill  was  filed 
by  the  trustees  under  the  will  after  the  death  of  Henry  J. 
Witbeck  for  a  construction  of  certain  clauses  of  the  said 
will,  including  those  above  mentioned,  and  for  the  pur- 
pose of  ascertaining,  among  other  things,  what  disposition 
should  be  made  of  the  share  of  the  real  estate  willed  to 
Henry  J.  by  reason  of  his  death  without  issue,  leaving  his 
brother,  Frank  M.  Witbeck,  and  his  sister,  then  Gertrude 
H.  Grice,  him  surviving.  From  the  opinion  in  that  case 
it  appears  that  the  lower  court  found  and  decreed,  among 
other  things,  that  the  share  of  the  real  estate  of  Henry  J. 
Witbeck  descended  to  Frank  M,  Witbeck  and  Gertrude  H. 
Grice,  as  tenants  in  common,  in  equal  shares,  in  fee,  de- 
terminable upon  both  of  said  tenants  leaving  no  issue  or 
descendants  of  issue.  In  that  opinion,  on  page  409,  there  is 
a  discussion  of  the  nature  and  extent  of  determinable  fees, 
and  the  decisions  in  the  cases  of  Friedman  v.  Steiner,  107 
111.  125,  Summers  v.  Smith,  127  id.  645,  Strain  v.  Sztfeeny, 
163  id.  603,  and  Smith  v.  Kimbell,  153  id.  368,  are  referred 
to,  in  which  cases  it  was  held  that  language  similar  to  that 
used  in  the  nineteenth  clause  of  the  will  under  considera- 
tion devised  a  base  or  determinable  fee.  From  the  language 
of  the  opinion  in  that  case  and  the  authorities  referred  to 
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we  think  it  is  clear  that  this  court  agreed  with  the  hold- 
ing of  the  lower  court  that  the  language  of  the  nineteenth 
clause  created  a  base  or  determinable  fee  in  Frank  M.  Wit- 
beck  and  Gertrude  H.  Grice  in  the  equitable  share  of  the 
estate  which  would  have  gone  to  the  issue  of  Henry  J. 
had  he  died  leaving  issue.  It  is  true  that  the  court  further 
says  on  page  407  of  the  opinion :  "Whether  the  title  which 
they  would  take  by  the  construction  of  the  language,  'the 
said  one-third,'  etc.,  shall  go  to  the  survivor  or  survivors 
of  said  last  named  three  grandchildren,  followed  by  the 
devise  over  to  John  H.  Witbeck  and  his  heirs,  would  be  a 
fee  determinable  or  a  mere  life  estate,  is  not,  in  the  view 
we  take  of  the  case,  important."  It  is  also  true  that  in 
that  case  the  result  was  the  same,  so  far  as  the  use  of  the 
estate  by  the  grandchildren  was  concerned,  whether  the  es- 
tate created  was  a  life  estate  or  a  fee  determinable,  but  this 
does  not  change  the  character  of  their  estate  in  the  property. 
In  this  connection  some  confusion  has  arisen  respecting 
base  or  determinable  fees  as  distinguished  from  mere  life 
estates.  The  principal  contention  of  appellees  is  that  the 
husband  of  appellant  and  his  brother  and  sister  never  took 
anything  but  life  estates  in  the  property  in  controversy. 
The  definition  given  by  Blackstone  of  a  base  fee  is  as  fol- 
lows: "A  base  or  qualified  fee  is  such  a  one  as  hath  a 
qualification  subjoined  thereto  and  which  must  be  deter- 
mined whenever  the  qualification  annexed  to  it  is  at  an 
end."  (Cooley's  Blackstone,  book  2,  p.  109.)  If  the  quali- 
fication is  such  that  it  cannot'  be  told  whether  or  not  the 
estate  will  be  determined  until  the  death"  of  the  owner 
thereof,  then  the  interest  taken  by  such  owner,  so  far  as 
his  personal  use  of  it  is  concerned,  has  all  the  characteris- 
tics of  a  mere  life  estate,  the  only  difference  being  that  in 
case  of  a  fee  determinable  the  owner  can  convey  or  devise 
his  interest,  and  if  the  event  does  not  happen  which  will 
cut  down  his  fee  simple  to  a  base  or  determinable  fee,  such 
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devise  or  conveyance  will  be  good  and  effectual  to  trans- 
fer title  to  the  property  so  held. 

By  the  first  clause  of  the  will  the  testator  vests  the  trus- 
tees named  therein  with  the  fee  simple  title  to  all  the  real 
estate  willed  to  the  three  grandchildren  for  the  uses  and 
purposes  mentioned  in  the  clauses  that  follow.  By  the  sixth 
and  seventeenth  clauses  the  homestead  premises  after  the 
death  of  the  testator's  wife,  and  the  residue  of  the  estate, 
are  to  be  held,  managed  and  controlled  by  the  trustees  for 
the  use  and  benefit  of  the  three  grandchildren,  Frank  M., 
Gertrude  H.  and  Henry  J.  Witbeck,  during  their  lifetime, 
and  the  income  therefrom  is  to  be  divided  into  three  equal 
parts  and  one  part  paid  to  each  of  the  said  grandchildren. 
This  gives  them  a  life  estate  in  the  homestead  and  residu- 
ary property.  By  the  nineteenth  clause,  which  is  the  one 
having  the  most  bearing  on  the  questions  in  controversy, 
the  testator  first  directs  that  in  case  of  the  death  of  either 
of  said  three  grandchildren  leaving  issue  or  descendants  of 
issue  them  surviving,  born  in  lawful  wedlock,  then  the  one- 
third  share  of  all  the  estate  left  for  said  three  grandchildren 
shall  descend  to  such  issue  or  descendants  of  issue  of  the 
child  so  deceased,  such  issue  and  descendants  of  issue  to 
take  per  stirpes  and  not  per  capita.  The  testator  next  di- 
rects that  in  case  any  one  or  more  of  said  last  named  three 
grandchildren  shall  die  without  leaving  any  such  issue  or 
descendants  of  issue,  then  said  one-third  share  of  said  resi- 
due estate  shall  go  to  the  survivor  or  survivors  of  the  said 
three  grandchildren.  It  is  then  provided  that  in  case  of 
the  death  of  all  three  of  said  last  named  grandchildren  with- 
out either  (any)  of  them  leaving  such  issue  or  descend- 
ants of  issue  them  surviving,  then  all  of  said  estate  thereby 
provided  for  such  last  named  three  grandchildren  shall  de- 
scend to  the  testator's  son  John  H.  and  his  heirs-at-law.  In 
this  clause  the  testator  directs  his  residue  estate  to  be  di- 
vided into  three  parts  in  the  same  manner  as  the  income 
was  divided  by  the  seventeenth  clause.    By  the  seventeenth 
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clause  each  of  said  grandchildren  is  to  have  the  income 
from  this  one-third  share  during  his  life.  By  the  first 
part  of  the  nineteenth  clause,  if  any  one  of  them  dies  leav- 
ing issue  or  descendants  of  issue  surviving,  born  in  lawful 
wedlock,  the  fee  in  such  one-third  is  to  go  to  them.  The 
second  part  of  the  nineteenth  clause  provides  for  the  con- 
dition that  has  happened,  and  the  question  is,  what  became 
of  the  share  of  Henry  J.  Witbeck  when  he  died  without 
leaving  issue  or  descendants  of  issue,  leaving  his  brother, 
Frank  M.  Witbeck,  and  his  sister,  Gertrude  H.  Witbeck, 
(now  Torrey,)  him  surviving?  Substituting  the  names 
of  the  grandchildren  in  the  second  part  of  the  nineteenth 
clause  it  would  read  as  follows:  "And  in  case  Henry  J. 
Witbeck  shall  die  without  leaving  any  such  issue  or  de- 
scendants of  issue,  then  said  one-third  share  of  my  said 
residue  estate  shall  go  to  Frank  M.  Witbeck  and  Gertrude 
H.  Witbeck."  If  the  nineteenth  clause  stopped  there,  then 
there  would  be  no  question  that  on  the  death  of  one  of 
the  grandchildren  the  fee  in  the  one-third  share  would  vest 
in  the  other  two,  and  would  so  vest  but  for  the  last  part 
of  the  nineteenth  clause,  which  provides  that  in  case  of  the 
death  of  all  three  of  said  grandchildren  without  either  of 
them  leaving  issue  or  descendants  of  issue  them  surviving, 
then  all  of  said  estate  provided  for  them  shall  descend  to 
the  testator's  son  and  his  heirs-at-law.  This  last  provision 
is  in  the  nature  of  an  executory  devise,  and  its  effect  is  to 
cut  down  the  devise  just  preceding  from  a  fee  simple  de- 
vise to  a  base  or  determinable  fee.  These  contingencies 
are  thus  provided  for:  Each  one  of  said  grandchildren 
takes  a  life  estate  in  one-third  of  the  residue,  and  if  any 
of  them  die  leaving  issue  such  one-third  goes  to  them;  if 
one  of  them  dies  without  leaving  issue  or  descendants  of 
issue  such  one-third  share  goes  to  the  two  survivors;  and 
if  one  of  the  other  two  dies  without  issue  such  share  so 
inherited  by  him  goes  to  the  other  survivor.  In  case  the 
third  grandchild  dies  leaving  issue,  such  issue  will  take  one- 
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third  of  the  residuary  estate  under  the  first  part  of  the 
nineteenth  clause  as  a  remainder  in  fee,  and  they  would 
take  the  other  two-thirds  by  descent,  unless  their  parent 
had  in  the  meantime  devised  or  conveyed  such  one-third. 
In  case  all  die  without  leaving  issue  surviving,  the  residue 
all  descends  to  the  heirs-at-law  of  John  H.  Witbeck. 

In  Strain  v.  Sweeny,  supra,  the  first  clause  of  the  will 
of  Joseph  Sweeny  was  as  follows :  "I  give,  devise  and  be- 
queath to  my  son,  Dennis  S.  Sweeny,  my  homestead,  [de- 
scribing it,]  to  him  and  his  heirs  forever,  but  in  case  he 
should  die  without  issue  of  his  body,  then  the  same  shall 
go  to  the  heirs  of  Nelson  C.  Sweeny,  to  them  and  their 
use  forever.''  The  court  construed  the  meaning  and  effect 
of  this  clause  on  page  6io  of  the  opinion,  in  the  following 
language:  "The  devise  to  Dennis  S.  Sweeny  must  be  re- 
garded as  the  devise  of  a  fee  determinable  upon  his  dying 
without  leaving  children  at  the  time  of  his  death.  It  can 
not  be  known  until  his  death  whether  the  contingency  will 
happen  by  which  the  limitation  over  is  to  take  effect.  If 
he  dies  leaving  no  children  at  the  time  of  his  death  the 
children  of  Nelson  C.  Sweeny  will  take  the  property,  but 
if  he  leaves  a  child  or  children  at  that  time  the  property 
will  go  to  such  child  or  children." 

In  Smith  v.  Kimbell,  supra,  the  testatrix  devised  cer- 
tain property  to  her  daughter,  Sarah  Jane  Spears.  Follow- 
ing such  devise  the  will  contained  the  following  provision : 
"And  should  the  said  Sarah  Jane  Spears  die  leaving  no 
heirs,  I  will  and  direct  that  all  of  the  above  described  prop- 
erty shall  be  equally  divided  between  my  sisters,"  naming 
them.  The  court  held,  in  construing  that  particular  will, 
that  the  word  "heirs"  should  be  construed  as  children,  and 
that  the  provision  above  quoted  was  valid  as  an  executory 
devise,  and  that  the  words  "die  leaving  no  heirs"  were 
equivalent,  under  the  circumstances  of  that  particular  case, 
to  the  words  "die  leaving  no  children  at  the  time  of  her 
death;"  also  that  such  executory  devise  was  not  void  for 
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remoteness,  and  that  the  effect  of  the  devise  was  to  vest  a 
fee  in  the  first  taker,  the  daughter,  determinable  upon  her 
dying  without  leaving  children  at  the  time  of  her  death. 
In  the  opinion  in  that  case  it  is  said,  on  page  377 :  "The 
necessary  result  of  the  construction,  by  which  the  words  in 
question  are  held  to  import  a  definite  and  not  an  indefinite 
failure  of  issue,  is,  that  the  devise  to  Sarah  Jane  Spears 
must  be  regarded  as  the  devise  of  a  fee  determinable  upon 
her  dying  without  leaving  children  at  the  time  of  her  death. 
(Summers  v.  Smith,  supra.)  It  cannot  be  known  until 
the  death  of  Mrs.  Dustan,  [formerly  Sarah  Jane  Spears,] 
whether  the  contingency  will  happen  by  which  the  limita- 
tion over  is  to  take  effect.  If  she  dies  leaving  no  children 
at  the  time  of  her  death  her  mother's  sisters  will  take  the 
property,  but  if  she  leaves  a  child  or  children  at  that  time 
such  child  or  children  will  take  the  property  as  her  heirs." 

Appellant  did  not  set  up  the  decree  of  the  circuit  court 
in  the  case  of  Lombard  v.  Witbeck,  supra,  as  res  judicata 
of  this  question  and  counsel  may  disagree  as  to  the  effect 
of  the  opinion  of  this  court  in  that  case,  but  in  the  view 
we  take  of  the  will  in  question,  Frank  M.  Witbeck,  on  the . 
death  of  his  brother,  Henry  J.,  became  seized  of  an  equi- 
table one-sixth  of  said  residue  estate  as  a  base  or  deter- 
minable fee,  which  was  determined  by  his  dying  intestate 
without  leaving  issue  or  descendants  of  issue  him  surviv- 
ing. This  was  the  only  portion  in  which  appellant  could 
claim  a  right  of  dower.  As  to  whether  she  can  claim  a 
dower  interest  in  that,  the  first  section  of  the  Dower  act 
provides  that  the  surviving  husband  or  wife  shall  be  en- 
dowed of  a  third  part  of  all  the  lands  whereof  the  deceased 
husband  or  wife  was  seized  of  an  estate  of  inheritance  at 
any  time  during  the  marriage,  unless  the  same  shall  have 
been  relinquished  in  legal  form,  and  that  equitable  estates 
shall  be  subject  to  such  dower. 

A  base  or  determinable  fee  in  real  estate  is  an  estate 
of  inheritance  and  descends  to  the  heirs-at-law  of  the  owner 
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thereof,  and,  as  before  stated,  the  interest  which  Frank  M. 
Witbeck  inherited  from  his  brother  would  have  descended 
to  his  children  if  he  had  left  any  children  and  had  not  de- 
vised or  conveyed  such  interest.  It  was  a  fee  simple  estate 
in  him,  subject  to  be  determined  by  his  dying  without  leav- 
ing issue  or  descendants  of  issue  and  a  freehold  of  inher- 
itance. {Wiggins  Ferry  Co.  v.  Ohio  and  Mississippi  Rail- 
way Co,  94  III.  83;  Becker  v.  Becker,  206  id.  53.)  While 
it  has  never  been  decided  by  this  court  that  a  widow  is 
entitled  to  dower  in  lands  of  which  her  husband  was  seized 
of  a  base  or  determinable  fee,  in  Gannon  v.  Peterson,  193 
111.  372,  it  is  said,  on  page  381  of  the  opinion:  "The  au- 
thorities are  uniform  as  to  the  definition,  duration  and  ex- 
tent-of  a  base  or  determinable  fee.  They  are  agreed  that 
it  is  a  fee  simple  estate, — ^not  absolute,  but  qualified.  Upon 
the  death  of  the  donee  his  widow  has  dower  although  the 
contingency  may  have  happened  that  defeats  the  estate,  and 
that  within  the  general  acceptation  and  meaning  of  the  term 
the  person  seized  of  such  an  estate  is  not  chargeable  with 
waste."  In  Buckworth  v.  Thirkell,  3  B.  &  P.  652,  it  was 
held  that  the  husband  of  a  wife  owning  a  determinable  fee 
was  entitled  to  curtesy,  and  irt  Moody  v.  King,  2  Bing.  447, 
it  was  held  that  a  wife  was  entitled  to  dower  in  such  an 
estate  of  her  husband,  and  these  were  cases  in  which  the 
event  that  determined  the  fee  was  the  death  of  the  holder 
without  issue.  According  to  the  weight  of  authority,  both 
in  this  country  and  in  England,  with  the  exception  of  the 
courts  of  Alabama,  as  far  as  we  are  advised,  a  widow  is 
entitled  to  dower  in  a  base  or  determinable  fee  of  her  de- 
ceased husband  which  has  been  determined  by  an  executory 
devise  and  failure  of  issue,  as  in  the  case  at  bar.  Evans  v. 
Evans,  9  Barr,  190;  Milledge  v.  Lamar,  4  Desauss.  617; 
Kennedy  v.  Kennedy,  29  N.  J.  L.  (5  Dutch.)  185;  Pollard 
V.  Slaughter,  92  N.  C.  72;  Medley  v.  Medley,  27  Gratt. 
(68  Va.)  658;  Tomlinson  v.  Nickell,  24  W.  Va.  148;  Lan- 
ders  V.  Landers,  151  S.  W.  Rep.  (Ky.)  386;   Crumley  v. 
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Deake,  67  Tenn.  361.     See,  also,  Kales  on  Future  Inter- 
ests, sec.  158&/    I  Scribner  on  Dower,  (2d  ed.)  chap.  14, 

p.  314. 

Appellant  is  entitled  to  dower  in  an  undivided  one-half 
of  the  one-third  portion  of  the  real  estate  of  which  her 
husband,  as  one  of  the  three  grandchildren  of  Henry  Wit- 
beck,  was  seized  of  an  equitable  estate  in  determinable  fee, 
and  she  is  entitled  to  recover  damages  for  refusal  to  assign 
dower  from  the  time  of  filing  her  bill,  which  may  be  taken 
as  a  demand.    Warner  v.  Warner,  235  111.  448. 

For  the  reasons  given,  the  decree  of  the  superior  court 
sustaining  the  demurrers  to  appellant's  bill  is  reversed  and 
the  cause  remanded  to  that  court,  with  directions  to  over- 
rule the  demurrers,  and  for  further  proceedings  in  con- 
formity with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


(No.  1 1 22 1. — Reversed  and  remanded.) 
Patrick  S.  Welch  et  al.  Defendants  in  Error,  vs,  Catha- 
rine T.  Crowe  et  al. — (John  O'Connell  et  al.  Plain- 
tiffs in  Error. ) 

Opinion  filed  April  ip,  ipi/. 

1.  Wills — general  rule  as  to  devise  over  in  case  of  death  of  first 
taker.  Where  there  is  a  devise  simpliciter  to  one  person  and  in 
case  of  his  death  to  another,  there  being  no  contingent  or  doubtful 
circumstances  connected  with  such  death,  the  testator  will  be  pre- 
sumed to  intend  a  death  preceding  his  own,  but  if  the  devise  over 
is  to  take  effect  in  case  of  the  death  of  the  first  taker  under  cir- 
cumstances which  may  or  may  not  take  place,  the  devise  over,  un- 
less controlled  by  other  provisions  of  the  will,  will  take  effect  upon 
the  death  of  the  first  taker  under  the  circumstances  specified,  either 
before  or  after  the  death  of  the  testator. 

2.  Same — when  death  without  issue  means  death  before  death 
of  life  tenant.  Where  a  gift  over  is  preceded  by  a  particular  es- 
tate the  gift  over  will  usually  take  effect  if  the  contingency  hap- 
pens at  any  time  during  the  period  of  the  particular  estate,  and  in 
such  case  death  without  issue  means  death  before  the  death  of  the 
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life  tenant,  unless  the  will  shows  that  the  testator  intended  to  refer 
to  a  later  date  than  the  termination  of  the  life  estate.  (Lachen- 
myer  v.  Gehlhach,  266  111.  11,  followed.) 

3.  Same — construction  of  gift  over  to  survivor  in  case  of  death, 
without  issue,  of  one  of  two  grandchildren.  Where  a  testator  gives 
a  life  estate  in  land  to  his  wife,  and  provides  that  after  her  death 
his  two  grandchildren  shall  receive  for  their  benefit  the  income 
from  certain  property  until  the  younger  is  twenty-one  years  old, 
when  each  shall  take  a  certain  part  of  the  land  in  fee  simple,  but 
if  either  shall  die  without  issue  the  survivor  shall  take  his  share, 
death  without  issue  means  death  during  the  existence  of  the  two 
particular  preceding  estates  and  hence  prior  to  the  time  the  younger 
grandchild  shall  be  twenty-one  years  old. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford 
county ;  the  Hon.  John  H.  Moffett,  Judge,  presiding. 

Ryan,  Condon  &  Livingston,  for  plaintiflfs  in  error. 

Mr.  Justice  Cobke  delivered  the  opinion  of  the  court : 

Patrick  O'Connell  died  testate  in  Woodford  county  on 
January  21,  1898.  On  November  2^  1899,  his  executor 
filed  a  bill  in  the  circuit  court  of  Woodford  county  for  the 
construction  of  his  last  will  and  testament.  John  O'Con- 
nell and  James  O'Connell,  plaintiffs  in  error,  are  grandsons 
and  devisees  of  the  testator.  At  the  time  of  the  hearing  of 
the  bill  for  the  construction  of  the  will  plaintiflfs  in  error 
were  minors  and  were  represented  by  a  guardian  ad  litem. 
Since  becoming  of  age,  and  within  the  time  allowed  them 
under  the  law,  they  have  sued  out  this  writ  of  error  to  re- 
view the  decree  entered  in  that  proceeding.  The  decree 
construed  the  will  in  several  particulars  which  are  not  com- 
plained of  here.  The  construction  complained  of  is  in  ref- 
erence to  the  second  and  third  clauses  or  paragraphs  of  the 
will-  By  the  second  clause  of  the  will  the  testator  devises 
to  his  wife  a  life  estate  in  all  his  real  estate.  The  third 
clause  of  the  will  is  as  follows : 

"It  is  my  will  and  desire  that  after  the  death  of  my  be- 
loved wife,  Catharine  P.  O'Connell,  my  two  grandchildren, 
John  and  James  O'Connell,  shall  receive  for  their  benefit 
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the  income  from  the  following  described  property,  to-wit : 
[Here  follows  the  description  of  i8o  acres  of  land  in  Wood- 
ford county.]  Each  child  shall  be  allowed  the  sum  of  $300 
per  year  out  of  the  income  for  their  support  until  the 
youngest  shall  have  arrived  at  the  age  of  twenty-one,  then 
the  said  John  O'Connell  shall  take  in  fee  simple  the  prop- 
erty described  as  follows:  [Here  follows  the  description 
of  100  acres  of  said  land.]  And  my  said  grandchild  James 
O'Connell  shall  take  in  fee  simple  the  following  described 
property,  to-wit :  [Here  follows  the  description  of  the  re- 
maining 80  acres  of  said  land.]  Should  either  grandson 
die  leaving  children  the  children  of  said  deceased  grand- 
child shall  receive  the  portion  of  their  father,  but  should 
either  of  my  said  grandchildren  die  without  issue  the  de- 
vise to  said  grandchild  shall  go  to  the  one  surviving." 

In  construing  this  clause  of  the  will  the  chancellor  de- 
creed that  the  respective  devises  of  real  estate  made  therein 
to  plaintiffs  in  error  were  "each  subject  to  the  contingent 
devise  over  in  case  of  death  of  either  of  said  infant  de- 
fendants without  issue." 

It  is  contended  that  the  estates  devised  by  the  third 
clause  to  plaintiffs  in  error  upon  the  younger  of  them  at- 
taining the  age  of  twenty-one  years  were  vested  remainders 
in  fee,  subject  to  be  divested  in  the  event  of  the  death 
of  either  of  them  before  the  younger  attained  the  age  of 
twenty-one  years,  with  executory  devises  over  if  such  re- 
mainders should  be  divested.  The  devises  to  plaintiffs  in 
error  in  this  will  are,  in  effect,  the  same  as  the  devises  con- 
strued in  Lachenmyer  v.  Gehlbach,  266  111.  11,  and  Shcley 
v.  Sheley,  272  id.  95.  In  those  cases  we  held  that  the  rule 
applicable  is,  that  where  there  is  a  devise  simpliciter  to  one 
person  and  in  case  of  his  death  to  another,  there  being  no 
contingent  or  doubtful  circumstance  connected  with  such 
death,  the  testator  will  be  presumed  to  intend  a  death  pre- 
ceding his  own;  but  if  the  devise  over  is  to  take  effect 
in  case  of  the  death  of  the  first  taker  under  circumstances 
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which  may  or  may  not  take  place,  the  devises  over,  unless 
controlled  by  other  provisions  of  the  will,  will  take  effect 
upon  death  of  the  first  taker  under  the  circumstances  speci- 
fied, either  before  or  after  the  death  of  the  testator.  We 
further  stated  in  the  Lachenmyer  case,  stipra,  that  when  a 
gift  over  is  preceded  by  a  particular  estate  the  gift  over  will 
usually  take  effect  if  the  contingency  happens  at  any  time 
during  the  period  of  the  particular  estate,  and  that  in  such 
case  death  without  issue  means  death  before  the  death  of 
the  life  tenant,  unless  the  will  shows  that  the  testator  in- 
tended to  refer  to  a  later  date  than  the  termination  of  the 
life  estate.  Here  we  have  gifts  over  preceded  by  two  par- 
ticular estates :  First,  the  life  estate  of  Catharine  P.  O'Con- 
nell,  widow  of  the  testator;  and  second,  the  interests  de- 
vised to  the  plaintiffs  in  error  during  the  minority  of  the 
younger  of  them  in  case  Catharine  P.  O'Connell  should  die 
during  such  minority.  As  there  is  nothing  in  the  will  re- 
ferring to  a  later  date,  under  the  holdings  in  the  cases  above 
cited  the  testator  referred  to  the  death  of  either  of  plaintiffs 
in  error  during  the  existence  of  the  two  particular  preceding 
estates.  Not  only  is  there  no  expression  in  the  will  referring 
to  a  later  date,  but  the  language  employed  so  clearly  indi- 
cates the  intention  of  the  testator  that  the  death  of  either  of 
plaintiffs  in  error  referred  to  such  death  prior  to  the  time 
the  younger  had  attained  the  age  of  twenty-one  years  that 
the  application  of  the  rule  seems  unnecessary.  As  the  de- 
vises over  could  only  take  effect  upon  the  death  of  plain- 
tiffs in  error,  or  one  of  them,  before  the  younger  had  at- 
tained the  age  of  twenty-one  years,  the  decree  of  the  circuit 
court  did  not  accurately  and  definitely  construe  the  third 
clause  of  the  will  so  as  to  define  the  estates  devised  to  the 
plaintiffs  in  error. 

The  decree  is  reversed  and  the  cause  is  remanded  to  the 
circuit  court,  with  directions  to  enter  a  decree  in  confonnity 
with  the  views  herein  expressed. 

Reversed  and  remanded,  zvith  directions. 
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(No.  1 1 044. — Reversed  and  remanded.) 

Sidney  L.  Hei^liwell  et  al.  Appellees,  vs.  Robert  M. 

SwEiTZER,  Appellant. 

Opinion  Hied  April  ip,  1917. 

1.  Constitutional  law — the  act  of  June  2p,  1915,  pensioning 
county  officers,  is  constitutional  as  to  certain  employees.  The  act 
of  June  29,  1 91 5,  providing  a  pension  fund  for  officers  and  employ- 
ees in  counties  of  150,000  or  more  inhabitants,  does  not  apply  to 
public  county  officers  who  are  elected  to  their  offices  by  the  voters 
of  the  county  but  applies  to  all  other  permanent  officers  and  em- 
ployees of  the  county  except  as  provided  in  the  act,  and  as  to  all 
such  officers  and  employees  the  act  is  constitutional,  except  where 
the  constitution  has  taken  the  control  of  an  office  and  the  officers 
from  the  legislature.    {Hughes  v.  Traeger,  264  111.  612,  followed.) 

2.  Same — act  of  June  2p,  1915,  pensioning  county  officers,  is  un- 
constitutional as  to  deputies  and  assistants  in  Cook  county.  The 
salaries  of  deputies  and  assistants  to  county  officers  in  Cook  county 
are  by  section  9  of  article  10  of  the  constitution  subject  to  the  con- 
trol of  the  county  board  of  said  county  and  not  to  the  control  of 
the  legislature,  and  as  to  such  deputies  and  assistants  the  act  of 
June  29,  1 91 5,  pensioning  county  officers,  is  unconstitutional. 

3.  Same — fact  that  act  of  ipr§  is  invalid  as  to  certain  officers 
is  not  ground  for  holding  it  invalid  in  toto.  The  fact  that  the  act 
of  191 5,  pensioning  officers  and  employees  in  counties  of  150,000  or 
more  inhabitants,  is  invalid  as  to  deputies  and  assistants  in  Cook 
county  is  not  ground  for  holding  it  invalid  in  toto. 

4.  Offices — in  absence  of  constitutional  provision  the  legisla- 
ture has  control  of  public  offices.  The  legislature  has  complete  and 
absolute  power  not  only  over  public  officers  and  officials  but  also 
over  the  compensation  attached  to  the  office  and  the  manner  and 
character  of  its  duties  and  their  performance,  in  the  absence  of  a 
constitutional  provision  limiting  that  power  or  placing  it  elsewhere. 

Appeai^  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Charles  M.  Foeix,  Judge,  presiding. 

Maclay  Hoyne,  State's  Attorney,  (George  C.  Buss, 
of  counsel,)  for  appellant. 

Bernstein,  Grossman  &  Zolla,  and  Gorman,  Pol- 
lock, Sullivan  &  Livingstone,  (Joseph  F.  Grossman, 
and  George  E.  Gorman,  of  counsel,)  for  appellees. 
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Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 
The  superior  court  of  Cook  county  overruled  a  demur- 
rer to  a  bill  and  supplemental  bill  of  complaint  to  have 
declared  unconstitutional  the  act  of  the  General  Assembly 
entitled  "An  act  to  provide  for  the  formation  and  disburse- 
ment of  a  pension  fund  in  counties  having  a  population  of 
150,000  or  more  inhabitants,  for  the  benefit  of  officers  and 
employees  in  the  service  of  such  counties,"  approved  June 
29,  191 5.  (Kurd's  Stat.  1916,  chap.  34,  sec.  i,  p.  753.) 
In  accordance  with  the  suggestion  in  Nakivosas  v.  Western 
Paper  Stock  Co.  260  111.  172,  the  court  took  testimony  upon 
the  allegations  of  the  bill  as  amended  before  passing  on 
the  demurrer,  regarding  the  contents  of  the  house  and  sen- 
ate journals  concerning  said  act.  The  court  found  upon  the 
evidence  submitted  that  the  entries  and  proceedings  shown 
by  the  senate  and  house  journals  concerning  the  said  act 
were  correctly  and  completely  set  forth  in  the  bill  as 
amended,  and,  appellant  having  elected  to  stand  and  abide 
by  his  demurrer,  entered  its  decree  that  said  act  is  uncon- 
stitutional, and  perpetually  enjoined  appellant,  the  county 
comptroller,  of  Cook  county,  from  deducting  any  sum  of 
money  whatever  from  the  salaries  or  wages  of  any  of  the 
officers  or  employees  in  the  service  of  the  county  of  Cook 
for  the  benefit  of  the  aforesaid  pension  fund. 

The  bill,  as  amended,  was  filed  February  24,  191 6,  in 
behalf  of  appellees  and  all  other  persons  similarly  situated. 
It  is  alleged  therein  and  admitted  by  the  demurrer  that  the 
county  of  Cook  has  a  population  of  more  than  150,000  in- 
habitants ;  that  appellee  Sidney  L.  Helliwell  was  appointed 
by  Henry  Stuckart,  county  treasurer  of  said  county,  as  one 
of  the  principal  book-keepers  in  said  office  at  a  salary  of 
$1800  per  year  for  the  fiscal  years  ending  the  first  Mon- 
day of  December,  191 5,  and  the  first  Monday  in  Decem- 
ber, 191 6,  and  has  served  as  such  appointee  from  his  first 
appointment  to  the  date  of  the  filing  of  the  bill  and  is  still 
serving  as  such  appointee ;  that  appellee  James  Frawley  was 
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appointed  for  said  fiscal  years  by  John  E.  Traeger,  sheriff 
of  said  county,  as  deputy  to  said  sheriff  at  a  salary  of  $2000 
per  year,  and  has  served  since  his  first  appointment  and  is 
still  serving  as  such  deputy  sheriff;  that  appellee  Frank 
Mullholland  was  appointed  by  John  W.  Rainey,  clerk  of  the 
circuit  court  of  said  county,  as  one  of  the  minute  clerks 
for  said  fiscal  years  at  a  salary  of  $1500  per  year,  and 
has  served  as  such  minute  clerk  since  said  time  and  is  still 
serving  as  such ;  that  appellee  Elizabeth  A.  Thompson  was 
appointed  for  said  fiscal  years  by  Richard  J.  McGrath,  clerk 
of  the  superior  court  of  said  county,  as  one  of  the  senior 
typists  allotted  to  said  clerk's  office,  and  has  served  as  such 
appointee  since  her  appointment  and  is  still  serving  as  such, 
at  a  salary  of  $900  per  year ;  that  the  appointments  of  ap- 
pellees to  said  positions  were  made  in  pursuance  of  rules 
entered  by  the  circuit  court  of  Cook  county  for  said  fiscal 
years  and  their  compensation  was  determined  by  the  county 
board  in  accordance  with  the  provisions  of  section  9  of 
article  10  of  the  constitution  of  1870;  that  appellant,  Rob- 
ert M.  Sweitzer,  county  clerk  of  Cook  county  and  ex-officio 
comptroller,  has  declared  that  he  will  obey  the  mandate  of 
the  said  purported  enactment,  and  has  threatened,  unless 
restrained,  to  deduct  from  the  salary  of  each  of  the  appel- 
lees as  fixed  by  the  board  of  commissioners  of  said  county 
in  the  annual  appropriation  bill,  a  sum  equal  to  two  dollars 
per  month,  beginning  July  i,  1915,  and  so  long  as  appellees 
shall  remain  in  the  employ  of  said  county;  that. there  are 
over  three  thousand  other  employees  of  the  county  of  Cook 
who  are  similarly  situated  as  appellees  and  who  will  be  simi- 
larly injured  by  the  threatened  action  of  appellant,  and  that 
the  rights  of  each  and  all  of  said  three  thousand  employees 
in  respect  to  the  enforcement  of  said  act  are  identical  with 
those  of  appellees,  and  that  suits  brought  by  them  to  re- 
cover the  amount  so  deducted  from  their  salaries  by  appel- 
lant for  the  benefit  of  said  pension  fund  would  arise  from 
the  same  common  cause  and  involve  similar  facts  and  be 
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governed  by  the  same  rules  applicable  to  this  suit  by  ap- 
pellees ;  that  of  all  the  officers  and  employees  in  the  service 
of  the  county  of  Cook  during  the  course  of  the  years  1914, 
1915  and  1916  only  one-third  have  been  appointed  and  hold 
their  positions  under  and  by  virtue  of  the  County  Civil 
Service  act,  approved  May  11,  19 12;  that  the  purported 
enactment  aforesaid,  approved  June  29,  19 15,  is  unconsti- 
tutional and  of  no  legal  effect  whatever  as  against  any  offi- 
cer or  employee  of  the  county  of  Cook,  whether  appointed 
by  the  county  officers  of  Cook  county  pursuant  to  the  rules 
of  the  circuit  court  determining  the  number  of  deputies  and 
assistants,  as  aforesaid,  or  appointed  to  their  positions  un- 
der and  by  virtue  of  the  said  Civil  Service  act  or  employed 
by  any  other  authority  whatever;  that  said  act  is  in  contra- 
vention of  the  following  sections  of  the  constitution :  Sec- 
tions 2  and  14  of  article  2  and  sections  9  and  10  of  arti- 
cle 10.  The  bill  further  sets  out  a  full  and  complete  copy 
of  the  proceedings  of  the  Forty-ninth  General  Assembly 
with  reference  to  said  alleged  void  statute  as  shown  by  the 
journals  of  the  house  and  senate. 

The  act  in  question,  as  indicated  by  its  title  already 
quoted  in  this  opinion,  provides  for  the  formation  and  dis- 
bursement of  a  pension  fund  in  counties  of  150,000  or  more 
inhabitants  for  the  benefit  of  "officers  and  employees  who 
are  employed  in  said  county."  The  entire  pension  fund  is 
to  be  accumulated  by  the  comptroller  of  "such  county"  re- 
taining or  deducting  from  the  salary  or  wages  of  "each  em- 
ployee" of  the  county  the  sum  of  two  dollars  per  month, 
except  any  gifts,  grants  or  benefits  of  money  or  property 
that  might  be  made  to  the  board  of  trustees  provided  for 
by  section  2  of  the  act  and  accepted  by  the  board  as  indi- 
cated by  section  4  thereof.  The  only  officers  and  employees 
referred  to  in  the  act  that  are  exempt  from  the  provisions 
thereof  are  temporary  or  probationary  employees  and  em- 
ployees who  were  of  the  age  of  sixty  years  or  more  and 
had  not  been  in  the  service  of  the  county  at  least  ten  years 
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when  the  act  took  effect.  Laborers  of  the  county  may,  by 
election,  participate  in  the  benefits  of  the  act  under  certain 
conditions  named  in  the  statute.  Disbursements  of  the  pen- 
sion fund,  except  for  costs  and  incidentals,  are  by  the  ex- 
press provisions  of  the  act  to  be  made  to  ''employees"  of 
the  county.  No  officers  of  the  county  or  other  persons  are 
made  beneficiaries  or  referred  to  as  beneficiaries  in  the  act 
except  under  the  designation  of  "employees"  of  the  county. 
The  officers  and  employees  of  the  county  who  are  to  con- 
tribute to  the  fund  are  referred  to  as  "employees"  under 
the  first  section  of  the  act.  It  is  clear,  therefore,  that  the 
"officers  and  employees"  referred  to  in  this  statute  do  not 
include  public  county  officers  who  are  elected  to  their  offices 
by  the  voters  of  the  county.  This  view  is  further  supported 
by  the  proviso  which  concludes  section  i  of  the  act.  After 
the  provision  that  the  comptroller  shall  deduct  from  the 
salary  or  wages  of  each  employee  the  sum  of  two  dollars 
per  month  for  said  pension  fund,  that  proviso  follows  in 
this  language:  "If  the  name  of  any  such  employee  shall 
not  appear  upon  the  pay-roll  of  the  department  in  which  he 
or  she  is  employed  by  reason  of  leave  of  absence,  sickness, 
lack  of  work,  or  any  other  good  and  sufficient  cause,  mak- 
ing a  deduction  impossible,  such  employee  may  retain  his 
or  her  rights  under  this  act  by  paying  two  dollars  each 
month  to  the  treasurer  of  such  county  for  the  benefit  of 
said  fund,  during  his  or  her  temporary  absence  from  the 
service." 

It  is  equally  clear  from  the  said  provisions  of  the  stat- 
ute that  the  words  "officers  and  employees"  in  the  act  are 
broad  enough  to  include  all  that  large  class  of  officers  and 
employees  to  which  appellees  belong, — t.  e,,  all  the  officers 
and  employees  employed  in  the  various  public  offices  of  the 
county  and  designated  in  section  9  of  article  10  of  the  con- 
stitution as  "deputies  and  assistants,"  whose  number  shall 
be  determined  by  rules  of  the  circuit  court  and  whose  com- 
pensation shall  be  determined  by  the  county  board.     The 
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term  "employee"  is  often  used  in  referring  to  deputies  and 
assistants  of  public  officers.  An  employee  is  one  who  works 
for  an  employer ;  a  person  working  for  a  salary  or  wage. 
The  word  is  applied  to  anyone  so  working,  but  usually  only 
to  clerks,  workmen,  laborers,  etc.,  and  but  rarely  to  the 
higher  officers  of  the  government  or  corporation  or  to  do- 
mestic servants.  (3  Words  and  Phrases,  2369.)  Appellant 
does  not  contest  the  idea  that  appellees  are  included  within 
the  provisions  of  this  act,  but  expressly  states  that  the  act 
applies  to  all  officers  and  employees  of  the  county,  with  cer- 
tain exceptions  made  in  the  act.  That  it  may  apply  to  all 
permanent  officers  and  employees  of  the  county,  except  as 
in  the  act  provided,  is  undoubtedly  true,  except  as  to  the 
public  county  officers  as  aforesaid. 

This  act  is  very  similar  in  all  its  provisions  to  the  Civil 
Service  Pension  Fund  act  of  191 1  that  was  sustained  by 
this  court  in  Hughes  v.  Traeger,  264  111.  612.  It  was  in 
that  case  held  that  the  effect  of  the  law  was  to  reduce  the 
salaries  of  the  officers  and  employees  coming  within  the* 
provisions  of  the  act  two  dollars  per  month,  or  $24  per 
year.  The  same  holding  must  necessarily  be  made  in  this 
case,  as  every  reason  and  argument  for  the  holding  in  that 
case  will  be  found  applicable  to  this  case.  The  rule  of  law 
universally  obtains  that  the  legislature  has  complete  and  ab- 
solute power,  not  only  over  public  officers  and  officials,  but 
also  over  the  compensation  attached  to  the  office  and  the 
manner  and  character  of  its  duties  and  their  performance, 
in  the  absence  of  a  constitutional  provision  limiting  that 
power  or  placing  it  elsewhere.  Belknap  v.  United  States, 
150  U.  S.  588;  Gilbert  v.  Grant  County  Comrs,  8  Blackf. 
(Ind.)  81 ;  Fanvell  v.  City  of  Rock  Island,  62  Me.  296; 
City  of  Wyandotte  v.  Drennan,  46  Mich.  478;  Hughes  v. 
Traeger,  supra,)  The  legislature,  however,  has  no  such 
power  or  right  over  the  class  of  officers  to  which  appellees 
belong.  Said  section  9  of  article  10  of  the  constitution 
has  expressly  lodged  the  power  and  authority  in  the  county 
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board  of  Cook  county  to  determine  the  salaries  of  appellees 
and  all  other  deputies  and  assistants  appointed  under  said 
section  of  the  constitution,  and  the  legislature  has  no  power 
or  right  to  fix  the  salaries  of  such  deputies  and  assistants 
or  to  raise  or  lower  their  salaries.  (IVulff  v.  Aldrich,  124 
111.  591.)  The  act  in  question,  therefore,  can  have  no  bind- 
ing effect  as  to  appellees,  and  as  to  all  that  class  of  depu- 
ties and  assistants  provided  for  by  said  section  of  the  con- 
stitution, and  whose  salaries  the  legislature  has  no  power 
to  determine,  it  is  void.  The  act  does  not  contravene  either 
of  said  sections  of  article  2. 

The  proofs  in  the  record  and  the  averments  of  the  bill 
are  that  the  act  in  question  originated  in  the  house  of  rep- 
resentatives and  was  passed  by  it  as  "House  Bill  No.  37," 
and  was  entitled  "An  act  to  provide  for  the  formation  and 
disbursement  of  a  pension  fund  in  counties  having  a  popu- 
lation of  150,000  or  more  inhabitants,  for  officers  or  em- 
ployees appointed  to  their  positions  under  and  by  virtue  of 
"an  act  entitled  'An  act  to  regulate  the  civil  service  of  coun- 
ties,' approved  May  11,  1905,  in  force  November  i,  1905, 
and  for  those  officers  and  employees  who  were  appointed 
prior  to  the  passage  of  said  act  and  who  are  now  in  the 
service  of  said  county."  After  it  was  so  passed  it  was  re- 
ported to  the  senate,  and  the  senate  passed  the  bill  with  two 
amendments:  one  amending  the  title  to  read  as  it  now 
reads,  and  the  other  amending  the  first  section  as  that  sec- 
tion now  reads.  It  is  not  disclosed  by  the  bill  or  the  proofs 
how  section  i  read  before  it  was  so  amended.  The  bill 
as  amended  was  reported  back  to  the  house  by  the  senate, 
and  the  house  concurred  in  the  amendments  and  regularly 
passed  the  act  in  its  present  form. 

It  is  argued  by  appellees  that  the  refusal  of  the  senate 
to  pass  the  said  bill  in  its  original  form  is  evidence  from 
which  we  should  conclude  that  said  act  would  not  have 
been  passed  as  it  was  originally  drawn  and  passed  by  the 
house  had  it  been  foreseen  that  it  was  void  as  to  said  class 
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of  officers  and  employees,  and  that  the  act  should  be  held 
void  in  to  to.  It  is  further  argued  that  the  act  cannot  be 
held  binding  on  a  portion  of  the  officers  and  employees  of 
the  county  therein  mentioned  atid  valid  as  to  a  part,  only, 
of  such  officers.  We  cannot  agree  with  this  conclusion. 
As  already  indicated,  the  act  applies  to  all  such  officers  and 
employees  of  the  county  who  have  permanent  employment, 
whether  under  civil  service  or  not,  except  such  as  are  ex- 
cepted by  the  act  and  except  those  indicated  in  this  opin- 
ion. We  are  led  to  believe  there  are  a  very  great  number 
of  officers  and  employees  to  whom  this  act  may  legally  ap- 
ply, although  the  probable  number  cannot  be  determined 
from  this  record.  The  presumption  must  be  indulged  that 
the  legislature  only  intended  the  act  to  apply  to  those  offi- 
cers and  employees  whom  the  legislature  had  the  right  or 
power  to  control  and  provide  for  in  such  a  bill,  and  we 
are  not  warranted,  therefore,  in  holding  that  it  would  not 
have  passed  the  act  had  it  known  that  the  act  could  not 
apply  to  the  class  of  officers  to  which  appellees  belong.  Ap- 
pellees, however,  have  a  right  to  have  appellant  perpetu- 
ally enjoined  from  deducting  and  retaining  two  dollars  per 
month,  or  any  other  sum,  from  their  salaries  and  the  sal- 
aries of  any  of  the  other  officers  and  employees  in  the  class 
to  which  appellees  belong,  but  the  act  should  not  be  held 
absolutely  void  as  to  all  officers  and  employees  of  Cook 
county,  as  was  done  by  the  decree  of  the  court  in  said  cause. 

For  the  reasons  aforesaid  the  appellees  were  entitled 
to  equitable  relief,  as  was  apparent  from  the  allegations  of 
their  bill.  The  court,  therefore,  properly  overruled  the  de- 
murrer to  the  bill.  Appellees  were  not  entitled,  however, 
to  have  the  act  declared  entirely  void  as  to  all  such  officers 
and  employees  provided  for  therein. 

The  decree  of  the  superior  court  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  modify  the  de- 
cree heretofore  entered  in  accordance  with  the  views  here- 
m  expressed.    Reversed  and  remanded,  with  directions. 
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(No.  1 1 275. — Reversed  and  remanded.) 

The  People  ex  rel.  Fred  W.  Gage,  Appellant,  vs.  John 

Siman  et  al.  Appellees. 

Opinion  Hied  April  ip,  ipiy, 

1.  Medicine  and  surgery — term  "practicing  medicine"  does  not 
necessarily  mean  using  drugs.  The  term  "practicing  medicine"  is 
not  limited  to  the  use  of  drugs  or  substances  supposed  to  possess 
curative  or  remedial  properties  but  includes  the  treatment  of  dis- 
ease for  the  purpose  of  cure,  whether  such  treatment  involves  the 
use  of  drugs  or  not,  and,  in  common  acceptation,  anyone  whose 
occupation  is  the  treatment  of  diseases  for  the  purpose  of  curing 
them  is  a  physician. 

2.  Same — the  word  "physician/*  in  the  Vital  Statistics  act,  in- 
cludes licensed  osteopaths.  Section  15  of  the  Vital  Statistics  act, 
requiring  every  physician  to  register  his  name  with  the  local  regis- 
trar of  the  vital  statistics  registration  district,  includes  osteopathic 
physicians  having  certificates  from  the  State  Board  of  Health,  and 
such  a  physician  is  entitled  to  have  his  name  registered  and  may 
make  the  certificate  of  death  which  the  act  specifies  shall  be  made 
by  a  "legally  qualified  physician." 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M,  Walker,  Judge,  presiding. 

Shepard,  McCormick,  Thomason,  Kirkland  &  Pat- 
terson, for  appellant. 

Samuel  A.  Ettelson,  Corporation  Counsel,  (Ches- 
ter E.  Cleveland,  and  James  W.  Breen,  of  counsel,)  for 
appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

We  are  called  upon  in  this  case  to  decide  whether  one 
who  practices  osteopathy  pursuant  to  the  certificate  of  the 
State  Board  of  Health  authorizing  him  to  treat  human  ail- 
ments without  the  use  of  medicine  and  without  performing 
surgical  operations  is  a  physician  entitled  to  registration  un- 
der section  15  of  the  act  "to  provide  for  the  registration 
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of  all  births,  still-births  and  deaths  in  the  State  of  Illinois," 
etc.,  known  as  the  Vital  Statistics  act,  approved  June  22, 
1915.  (Kurd's  Stat.  1916,  p.  2473.)  The  necessity  for 
this  dedsion  arises  from  the  refusal  of  the  proper  officers 
of  the  city  of  Chicago  to  register  the  name  and  occupation 
of  Fred  W.  Gage,  a  graduate  of  the  American  School  of 
Osteopathy  at  Kirksville,  Missouri,  who  was  examined  and 
received  the  certificate  of  the  State  Board  of  Health  on 
August  30,  1900,  authorizing  him  to  treat  human  ailments 
in  the  State  of  Illinois  without  the  use  of  medicine  and 
without  performing  surgical  operations,  and  who  has  since 
been  engaged  continuously  in  the  practice  of  his  profession 
as  an  osteopathic  physician,  having  complied  in  all  respects 
with  the  rules  and  regulations  of  the  State  Board  of  Health. 
Dr.  Gage  filed  a  petition  for  a  writ  of  mandamiis  requiring 
the  registration  of  his  name  in  the  manner  provided  by  the 
act.  A  demurrer  to  the  petition  was  sustained,  the  petition 
was  dismissed  and  the  relator  appealed. 

That  the  relator  was  engaged  in  practicing  medicine  is 
settled  by  section  7  of  the  act  to  regulate  the  practice  of 
medicine  in  the  State  of  Illinois  (Hurd's  Stat.  1916,  p. 
1701,)  and  the  case  of  People  v.  Gordon,  194  111.  560. 
Though  the  osteopathic  physician  does  not  use  medicine  or 
perform  surgical  operations  he  does  treat  and  operate  on 
patients  for  physical  ailments,  and  but  for  his  certificate 
from  the  State  Board  of  Health  would  be  liable  to  the  pen- 
alty prescribed  for  practicing  medicine  without  a  license.  A 
physician  is  one  versed  in  or  practicing  the  art  of  medicine, 
and  the  term  is  not  limited  to  the  disciples  of  any  particular 
school.  The  term  "medicine"  is  not  limited  to  substances 
supposed  to  possess  curative  or  remedial  properties,  but  has 
also  the  meaning  of  the  healing  art, — ^the  science  of  preserv- 
ing health  and  treating  disease  for  the  purpose  of  cure, — 
whether  such  treatment  involves  the  use  of  medical  sub- 
stances or  not.  In  common  acceptation,  anyone  whose  oc- 
cupation is  the  treatment  of  diseases  for  the  purpose  of 
1578  -  17 
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curing  them  is  a  physician,  and  this  is  the  sense  in  which 
the  term  is  used  in  the  Medical  Practice  act.  The  term  is 
not  used  in  any  different  sense  in  section  15  of  the  Vital 
Statistics  act,  which  requires  every  physician,  midwife,  un- 
dertaker and  sexton  to  register  his  or  her  name,  address 
and  occupation  with  the  local  registrar  of  the  vital  statis- 
tics registration  district  in  which  he  resides.  This  act  re- 
quires the  registration  of  all  births,  still-births  and  deaths, 
provides  for  the  permanent  and  safe  preservation  of  the 
records  thereof,  and  prohibits  the  interment,  disinterment, 
deposit  in  vault  or  tomb,  cremation  or  other  disposition  or 
removal  of  any  dead  body  without  a  permit  from  the  local 
registrar  of  the  registration  district.  Such  permit  can  be 
issued  only  upon  the  filing  of  a  complete  and  satisfactory 
certificate  of  death  in  accordance  with  the  provisions  of  the 
act.  Section  7  of  the  act  requires  the  certificate  of  death 
to  contain  at  least  the  items  of  the  standard  certificate  of 
death  approved  and  adopted  by  the  United  States  Bureau 
of  the  Census,  and  directs  that  the  personal  particulars  shall 
be  authenticated  by  the  signature  and  address  of  the  in- 
formant, who  shall  be  the  nearest  of  kin  or  other  compe- 
tent person  acquainted  with  the  facts,  and  that  the  medical 
certificate  shall  be  made  and  signed  by  the  legally  qualified 
physician,  if  any,  last  in  attendance,  or,  in  case  of  a  death 
occurring  without  medical  attendance,  by  the  coroner  or  the 
local  registrar.  The  term  "legally  qualified  physician"  in 
this  connection  is  not  different  in  meaning  from  the  term 
"physician"  in  section  15.  Each  means  a  physician  author- 
ized by  law  to  practice  medicine.  The  purpose  of  the  Vital 
Statistics  act  was  to  provide  a  system  of  registration  of 
births  and  deaths  throughout  the  State.  The  qualification 
of  the  physician  is  only  incidentally  connected  with  the  sub- 
ject matter  of  the  act,  which  is  vital  statistics.  The  natural 
source  of  the  information  for  such  statistics  as  are  required 
is  the  persons  in  attendance  at  the  time  of  birth  or  death 
and  performing  the  services  required  or  in  a  position  to 
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have  the  information  required.  Physicians,  midwives,  un- 
dertakers and  sextons  are  therefore  required  to  register 
their  names,  addresses  and  occupations  with  the  local  reg- 
istrar, who  is  required  to  make  a  return,  at  the  close  of 
each  calendar  year,  to  the  State  Board  of  Health  of  all 
physicians,  midwives,  undertakers  and  sextons  who  have 
been  registered  in  his  district  during  the  preceding  calendar 
year.  The  State  authorizes  osteopathic  physicians  to  treat 
human  ailments  without  the  use  of  medicine  and  without 
performing  surgical  operations,  and  under  such  authority 
they  may  treat  cases  of  pneumonia,  gastritis,  rheumatism, 
paralysis  and  other  diseases.  An  examination  is  required 
before  the  certificate  of  authority  is  issued,  and  it  is  only 
on  the  theory  that  the  examination  shows  the  person  ex- 
amined to  be  qualified  that  the  certificate  authorizing  the 
treatment  of  such  ailments  can  be  issued.  If  a  patient  dies 
he  cannot  be  said  to  have  died  without  medical  attendance 
so  as  to  authorize  the  coroner  or  local  registrar  to  make  the 
certificate  of  death,  for  there  was  in  attendance  a  physician 
expressly  authorized,  upon  satisfactory  evidence  of  his  abil- 
ity, proficiency  and  qualifications  as  a  practitioner,  to  treat 
the  disease.  If  such  physician  is  legally  qualified  to  treat 
the  disease  there  is  no  reason  to  suppose  that  he  is  not  le- 
gally qualified  to  give  the  medical  certificate  required  by 
the  act.  It  would  be  a  peculiar  provision  of  the  law  that 
would  authorize  a  physician  to  treat  the  disease  but  not  to 
certify  the  death. 

A  proviso  to  section  3  of  the  Medical  Practice  act  de- 
clares that  only  those  who  are  authorized  to  practice  medi- 
cine and  surgery  in  all  their  branches  shall  call  or  advertise 
themselves  as  physicians  or  doctors.  This  proviso  is  re- 
garded by  the  counsel  for  the  appellees  as  sustaining  the 
position  that  only  persons  licensed  to  practice  medicine  and 
surgery  in  all  their  branches  are  authorized  to  issue  certifi- 
cates of  death.  The  proviso  is  somewhat  inconsistent  with 
the  provision  that  treatment  for  any  physical  ailment  shall 
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constitute  the  practice  of  medicine  and  which  authorizes  such 
treatment  by  persons  not  authorized  to  practice  medicine 
and  surgery  in  all  their  branches.  It  does  not,  however, 
declare  that  persons  treating  physical  ailments  without  the 
use  of  medicine  and  without  performing  surgical  operations 
are  not  physicians,  but  only  that  they  shall  not  call  them- 
selves physicians  or  advertise  themselves  as  such.  We  said 
in  People  v.  Gordon,  supra,  that  "the  State  Board  of  Health 
is  authorized  to  divide  those  who  desire  to  practice  medi- 
cine in  this  State  into  two  classes, — that  is,  those  who  de- 
sire to  practice  medicine  and  surgery  in  all  their  branches, 
and  those  who  desire  to  practice  any  other  system  or  science 
of  treating  human  ailments  without  the  use  of  medicine  or 
instruments.  Section  7  defines  what  shall  be  regarded  as 
practicing  physicians,  within  the  meaning  of  the  act,  as  in- 
cluding both  classes."  Whether  the  legislature  can  consti- 
tutionally prohibit  one  of  these  classes  from  publicly  assum- 
ing the  title  of  physician  or  doctor  is  a  question  discussed 
in  the  brief  of  the  appellant  which  we  do  not  find  it  neces- 
sary to  decide.  The  appeal  was  brought  directly  to  this 
court  on  the  ground  that  if  the  word  "physician,"  in  sec- 
tions 7  and  1 5  of  the  Vital  Statistics  act,  means  only  those 
who  are  authorized  to  practice  medicine  and  surgery  in  all 
their  branches,  then  to  that  extent  those  sections  are  un- 
constitutional, and  that  the  proviso  to  section  3  of  the  Med- 
ical Practice  act  is  unconstitutional ;  but  we  do  not  find  it 
necessary  to  decide  those  questions,  since  we  hold  that  the 
word  "physician,"  in  the  Vital  Statistics  act,  is  not  limited 
to  any  particular  school  of  medicine  but  includes  osteopathic 
physicians. 

The  judgment  of  the  circuit  court  of  Cook  county  is 
reversed  and  the  cause  remanded,  with  directions  to  over- 
rule the  demurrer  to  the  petition. 

Reversed  and  remanded,  with  directions. 
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(No.  10945. — Reversed  and  remanded.) 

Christoph  Rasch,  Appellee,  vs.  Christian  A.  Rasch, 

Appellant. 

Opinion  filed  April  ip,  ipiy. 

1.  Deeds — what  is  sufficient  consideration  for  conveyance  from 
a  parent  to  a  child,  A  consideration  of  one  dollar  and  natural  love 
and  affection  is  sufficient  to  support  a  conveyance  from  a  parent 
to  a  child. 

2.  Same — burden  is  on  complainant  to  show  that  deed  absolute 
on  its  face  was  intended  as  a  mortgage.  The  burden  of  proof  is 
upon  the  complainant  in  a  bill  to  set  aside  a  deed  to  prove  his  claim 
that  the  deed,  which  is  absolute  upon  its  face,  was  intended  as  a 
mortgage,  and  the  evidence  must  be  clear  and  convincing. 

3.  Res  judicata — when  decree  registering  title  is  a  bar  to  bill 
to  set  aside  deeds.  Where  a  father  conveys  land  to  his  children, 
who  in  turn  convey  their  interests  to  one  of  their  number  as  trus- 
tee,  who  makes  application  to  register  his  title  as  trustee,  the  de- 
cree registering  such  title  will  bar  a  bill  by  the  father  to  set  aside 
the  deeds  where  he  was  an  occupant  of  the  land  at  the  time  the 
application  to  register  title  was  filed,  and,  under  the  statute,  was 
therefore  a  necessary  party  to  such  proceeding  but  does  not  appear 
to  have  taken  any  action  therein. 

4.  Evidence — when  testimony  in  support  of  an  amendment  to  a 
sworn  bill  will  be  given  little  weight.  Testimony  in  support  of  an 
amendment  to  a  sworn  bill  will  be  given  little  weight  where  the 
amendment  is  not  sworn  to,  is  contradictory  to  the  facts  alleged  in 
the  original  bill  and  sets  up  facts  which  must  have  been  known  to 
the  complainant  at  the  time  of  the  filing  of  the  original  bill,  which 
was  in  his  possession  several  days  before  subscribing  and  swearing 
to  it  and  where  such  testimony  is  contradicted  by  the  defendants. 

5.  Masters  in  chancery — when  allowance  to  master  for  exam- 
ing  questions  in  issue  is  excessive.  An  allowance  of  $250  to  a  mas- 
ter in  chancery  in  Cook  county  for  five  days  spent  in  securing  files, 
considering  the  evidence,  hearing  arguments  and  making  up  his  re- 
port in  a  case  where  a  part  of  six  different  days  was  consumed  in 
taking  the  testimony  is  excessive. 

6.  Same — party  against  whom  master's  fees  have  been  taxed  as 
costs  should  not  be  deprived  of  right  of  appeal  by  summary  con- 
tempt proceedings.  Under  the  statute  the  master's  fees  in  a  chan- 
cery suit  are  in  the  nature  of  costs  and  should  be  allowed  and  taxed 
as  such,  and  any  party  who  deems  himself  aggrieved  either  in  re- 
spect to  the  amount  allowed  or  as  to  the  party  against  whom  they 
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are  taxed  has  his  right  of  appeal  from  that  portion  of  the  decree 
fixing  and  taxing  such  costs,  and  should  not  be  deprived  of  this 
right  by  summary  contempt  proceedings  to  enforce  the  decree. 

7.  Solicitors'  fees — solicitor's  fees  cannot  be  taxed  as  costs  in 
chancery  in  absence  of  statute.  Solicitor's  fees  cannot  be  taxed  as 
costs  against  the  unsuccessful  party  in  a  chancery  suit  in  the  ab- 
sence of  a  statute  making  provision  for  such  allowance. 

8.  Costs — when  costs  should  not  be  paid  out  of  the  trust  fund. 
Where  a  father  conveys  land  to  his  children  upon  the  agreement 
that  the  property  is  to  be  theirs  absolutely  if  they  pay  the  debts  of 
the  father  and  furnish  support  for  himself  and  wife,  and  the  chil- 
dren subsequently  convey  their  interests  to  one  of  their  number  as 
trustee,  who  registers  his  title  as  trustee,  the  fund  in  the  hands  of 
such  trustee  after  selling  a  portion  of  the  property  and  paying  the 
father's  debts  should  not  be  charged  with  any  portion  of  the  costs 
properly  chargeable  to  the  father  in  his  subsequent  proceeding  to 
set  aside  the  deeds,  where  no  claim  is  made  that  the  children  are 
not  keeping  their  part  of  the  agreement. 

AppEai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

Frank  Foster,  for  appellant. 

Fred  Plotke,  (Frank  Meier,  of  counsel,)  for  ap- 
pellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  appellant.  Christian  A.  Rasch,  in- 
dividually and  as  trustee,  to  review  a  decree  of  the  cir- 
cuit court  of  Cook  county  in  favor  of  appellee,  Christoph 
Rasch,  setting  aside  certain  deeds  made  by  him  to  his  chil- 
dren, Christian  A,  Rasch,  Herman  Rasch,  Theodore  Rasch, 
Adolph  Rasch  and  Rosalie  Rasch,  and  certain  deeds  by  said 
Herman,  Theodore,  Adolph  and  Rosalie  Rasch  to  Chris- 
tian A.  Rasch,  trustee,  made  pursuant  to  a  trust  agreement 
entered  into  between  them.  The  decree  also  stated  an  ac- 
count between  Christian  A.  Rasch  and  appellee,  appointed 
a  receiver  to  take  charge  of  the  property  of  the  alleged 
trust,  and  directed  the  payment  therefrom  of  $451  as  mas- 
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ter's  fees,  $750  as  fees  to  solicitors  for  appellee,  and  the 
balance  of  the  funds  to  appellee.  A  writ  of  error  has  also 
been  sued  out  to  review  the  same  decree  and  is  docketed  in 
this  court  as  No.  10946.  A  motion  was  made  to  consolidate 
the  two  cases  at  a  former  term,  which  motion  was  allowed, 
and  the  case  has  been  submitted  on  the  briefs  and  argu- 
ments filed  in  the  appeal  case.  Sixty-two  errors  have  been 
assigned  on  the  record  in  the  two  cases,  and  are  sufficiently 
numerous  and  specific  to  present  for  review  every  question 
properly  arising  on  this  record. 

Complainant  filed  his  sworn  bill  in  chancery  in  the  cir- 
cuit court  of  Cook  county  to  set  aside  five  deeds  made  by 
him  to  his  said  children.  Christian  A.,  Herman  M.,  Theo- 
dore, Adolph  and  Rosalie  Rasch,  of  lots  176,  177,  178,  179 
and  part  of  188,  and  a  strip  of  land  150  feet  wide  in  West- 
fall  subdivision  of  section  30,  township  38,  north,  range  15, 
east,  all  in  the  city  of  Chicago,  and  certain  deeds  made 
by  his  children  to  Christian  A.  Rasch  pursuant  to  a  trust 
agreement  by  which  the  property  was  conveyed  by  them  to 
Christian  A.  in  trust.  The  bill  alleges  that  the  conveyances 
made  by  the  complainant  to  his  children,  respectively,  were 
without  any  good  or  valuable  consideration  and  were  se- 
cured by  falsely  and  fraudulently  representing  to  him  that 
he  was  about  to  become  defendant  in  several  suits  at  law 
for  personal  injuries,  whereby  he  v/ould  lose  all  his  real 
estate ;  that  fearing  the  same  to  be  true,  and  trusting  in  his 
children,  he  conveyed  all  of  said  real  estate  to  them,  and  he 
prays  that  the  deeds  may  be  declared  null  and  void  and  a 
cloud  on  his  title  and  that  they  be  set  aside  and  canceled. 
The  bill  further  charges  that  the  children  conveyed  their 
respective  interests  to  Christian  A.  Rasch  in  trust,  and  that 
such  proceedings  were  had  by  him  under  the  Torrens  act 
that  a  decree  was  entered  confirming  the  title  in  him  as  such 
trustee,  and  prays  that  these  deeds  be  set  aside  and  can- 
celed, that  Christian  A.  may  be  required  to  account  for  all 
funds  received  by  him  by  virtue  of  the  deeds  and  the  dec- 
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laration  of  trust  above  mentioned  and  removed  as  trustee 
and  a  receiver  appointed,  and  that  an  injunction  issue  re- 
straining defendants  from  transferring  or  disposing  of  the 
property.  The  bill  was  subsequently  amended  by  elimi- 
nating all  claim  to  four  lots  sold  by  Christian  A.  Rasch, 
as  trustee,  to  the  city  of  Chicago,  and  by  striking  out  the 
allegation  that  the  deeds  were  procured  by  false  and  fraud-' 
ulent  representations  and  inserting  in  lieu  thereof  the  al- 
legation that  they  were  without  any  good  or  valuable  con- 
sideration and  were  executed  for  the  purpose  of  securing 
defendants  for  money  loaned  and  advanced  to  complainant, 
and  for  the  further  purpose  of  enabling  defendants  to  dis- 
pose of  certain  portions  of  the  real  estate  so  as  to  reimburse 
them  for  such  loans  and  advancements  and  to  liquidate  the 
claims  and  debts  of  complainant,  and  that  upon  full  pay- 
ment of  such  debts  and  advancements  and  other  obligations 
such  portions  of  the  real  estate  as  remained  unsold,  to- 
gether with  any  money  remaining  from  the  sale  of  any 
part  of  the  real  estate,  were  to  be  returned  to  complainant. 
This  amendment  was  not  sworn  to. 

Defendants  answered  the  original  bill,  denying  the 
deeds  were  without  a  valuable  consideration  or  that  they 
were  procured  by  means  of  false  and  fraudulent  represen- 
tations, and  alleging  that  for  some  years  complainant  had 
been  unable  to  keep  up  the  interest  on  mortgages  and  pay 
the  insurance,  taxes  and  special  assessments  from  time  to 
time  levied  on  the  property;  that  during  the  year  1913  a 
special  assessment  of  $2100  was  levied  on  the  property, 
which  he  had  no  means  of  meeting  and  pay  the  taxes  and 
interest  on  the  incumbrances;  that  on  August  10,  1913, 
Elizabeth  Costello,  while  attending  a  picnic  on  a  certain 
part  of  the  premises,  was  injured,  for  which  injury  a  suit 
for  damages  was  about  to  be  brought  against  complainant ; 
that  because  of  these  matters  an  agreement  was  made  on 
Augyst  12,  191 3,  whereby,  in  consideration  of  one  dollar 
and  natural  love  and  affection  and  the  reasonable  maintc- 
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nance  and  support  of  complainant  and  his  wife  during  the 
remainder  of  their  lives,  the  property  was  conveyed  to  de- 
fendants, who  assumed  and  agreed  to  pay  all  incumbrances, 
special  assessments,  taxes,  insurance,  etc.,  on  the  property 
and  provide  such  suitable  maintenance  and  support,  etc. ; 
that  pursuant  to  that  agreement  deeds  were  executed  con- 
veying certain  portions  of  the  above  described  premises  to 
each  of  said  children,  who  thereafter  conveyed  their  respec- 
tive interests  to  Christian  A.  Rasch,  as  trustee,  for  the  pur- 
pose of  carrying  out  this  agreement;  that  the  title  to  the 
property  was  registered  in  Christian  A.  Rasch,  as  trustee, 
under  what  is  commonly  known  as  the  Torrens  act;  that 
later  a  portion  of  the  property  was  sold  to  the  city  of  Chi- 
cago for  $16,500;  that  all  debts  of  the  complainant  were 
paid,  including  the  incumbrances  and  special  assessments  on 
the  property,  leaving  a  balance  of  some  $4300,  which  they 
loaned,  and  from  the  proceeds  of  which  they  have  been  pay- 
ing complainant  $35  per  month  for  the  purpose  of  main- 
taining and  supporting  himself  and  wife.  After  the  bill 
was  amended  a  further  answer  was  filed  denying  the  al- 
legations that  the  deeds  were  made  for  the  purpose  of  se- 
curing defendants  for  money  advanced  or  to  be  advanced 
and  to  enable  them  to  sell  the  property,  or  a  portion  of  it, 
to  reimburse  themselves  for  such  advancements  and  to  pay 
the  claims  and  debts  of  complainant  and  the  mortgages  and 
special  assessments,  etc.,  against  the  property,  or  that  it  was 
agreed  that  when  such  things  were  done  the  balance  of  the 
property  remaining  should  be  re-conveyed  to  complainant, 
and  reiterated  the  allegations  made  in  the  former  answer 
with  regard  to  the  consideration  of  the  deed  being  love  and 
affection  and  the  discharging  of  the  incumbrances,  taxes 
and  special  assessments  on  the  property  and  the  support 
and  maintenance  of  complainant  and  his  wife  during  the 
remainder  of  their  lives,  etc. 

A  replication  was  filed  to  the  answers  and  the  cause  re- 
ferred to  a  master  in  chancery  to  take  the  proofs  and  re-. 
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port  the  same,  together  with  his  conclusions  as  to  the  law 
and  facts.  A  hearing  was  had  before  the  master,  who  made 
his  report,  making  numerous  findings  of  fact.  The  mas- 
ter found  the  issues  in  favor  of  complainant  and  stated  an 
account  between  him  and  defendants  and  recommended  that 
a  decree  be  entered  accordingly.  Objections  were  filed  to 
the  master's  report,  which  were  overruled  and  ordered  to 
stand  as  exceptions  in  the  circuit  court.  On  the  hearing 
in  the  circuit  court  all  exceptions  were  overruled  and  a  de- 
cree was  entered  approving  the  master's  report  and  finding 
that  there  was  $3019.95  in  the  hands  of  Christian  A.  Rasch, 
as  trustee;  that  the  same  was  now  due  complainant,  less 
$451  theretofore  ordered  paid  to  the  master  in  chancery  in 
full  of  his  fees  and  $56.19  expended  for  the  use  of  com- 
plainant; that  there  had  been  deposited  with  the  circuit 
clerk  by  the  Chicago  Title  and  Trust  Company,  receiver, 
the  sum  of  $2512.76;  that  since  such  deposit  had  been 
made  there  had  been  expended  from  that  sum  for  the  use 
of  complainant,  for  his  actual  costs  and  expenses  of  liti- 
gation and  attorneys'  fees,  the  sum  of  $750,  and  that  the 
remainder  of  the  fund  in  the  hands  of  the  clerk  is  the 
property  of  complainant,  and  directed  the  clerk  to  pay  the 
same  to  him  upon  the  entry  of  the  decree.  It  further  or- 
dered a  re-conveyance  by  defendants  of  lots  177  and  179, 
except  the  north  50  feet  of  the  west  150  feet  in  division  i 
of  Westfall  subdivision,  to  complainant,  and  in  case  of 
failure  to  make  such  conveyance  within  ten  days  that  the 
master  execute  such  conveyance;  that  an  injunction  issue 
restraining  defendants,  and  each  of  them,  from  in  any  man- 
ner interfering  with  or  molesting  complainant  or  his  suc- 
cessors in  title,  or  any  person  claiming  through  or  under 
him,  in  the  peaceable  use,  possession  and  occupation  of  said 
premises,  and  taxed  the  costs  against  defendants.  From 
this  decree  defendants,  and  each  of  them,  prayed  a  joint 
and  several  appeal  to  this  court,  which  was  allowed  and  the 
appeal  perfected. 
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At  the  time  of  the  transaction  in  question  Christoph 
Rasch  was  about  seventy-six  years  of  age  and  had  not  been 
actively  engaged  in  business  for  some  years.  For  about 
twenty-four  years  he  had  lived  with  his  wife  and  daugh- 
ter, Rosalie,  on  the  property  known  as  7859  South  Shore 
drive,  in  the  city  of  Chicago.  The  family  home  occupies 
one  lot^  and  there  is  a  small  grove  on  part  of  the  land, 
which  had  been  fitted  up  as  a  picnic  grove.  There  was  also 
a  small  tract  from  which  sand  was  sold.  For  some  years 
appellee  maintained  himself  and  family  by  keeping  room- 
ers and  boarders,  renting  out  the  picnic  grove  and  by  the 
sale  of  sand.  His  income  from  these  sources  was  approxi- 
mately $300  or  $400  a  year.  All  of  his  property  was  mort- 
gaged, so  that  his  yearly  income  was  insufficient  to  enable 
him  to  maintain  and  support  himself  and  family,  keep  up 
the  interest  on  his  mortgages  and  pay  the  insurance  and 
taxes  and  special  assessments  on  his  property.  At  one  time 
he  had  owned  other  property  in  Chicago  which  had  been 
subject  to  heavy  mortgages  and  which  he  had  lost  because 
of  his  inability  to  meet  such  obligations.  At  the  time  he 
conveyed  this  property  to  his  children  a  special  assessment 
of  $2100  had  just  been  levied  against  the  property,  payable 
in  five  annual  installments,  and  this,  with  his  other  debts 
and  obligations,  made  his  total  indebtedness  in  the  neigh- 
borhood of  $12,000.  For  some  time  he  had  been  endeavor- 
ing to  sell  part  of  this  property  to  the  city  of  Chicago  but 
had  been  unable  to  do  so,  and  at  this  time  his  affairs  were 
in  such  condition  that  he  felt  he  would  be  unable  to  meet 
the  special  assessment  and  his  other  obligations  and  was  apt 
to  lose  all  of  his  property.  On  August  10,  191 3,  a  picnic 
was  held  in  his  grove  at  which  a  girl  was  injured  by  falling 
from  a  swing,  and  she  had  made  a  claim  for  $200  damages. 
The  day  before  the  deeds  were  executed,  his  son  Herman, 
who  resided  at  Dixon,  Illinois,  came  to  see  his  parents, 
which  visit  was  made  the  occasion  for  a  family  gathering 
at  the  father's  house.    On  that  occasion  appellee  took  the 
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sons  out  to  the  picnic  grove  and  explained  to  them  how  the 
girl  was  injured,  and  also  told  them  of  the  special  assess- 
ment against  his  property,  his  inability  to  meet  it  and  his 
other  obligations,  and  discussed  in  a  general  way  what  he 
should  do  about  his  property.  At  that  time  such  arrange- 
ments were  made  that  on  the  following  day  appellee  and  his 
wife  conveyed  all  of  their  property  to  their  children,  mak- 
ing a  separate  conveyance  to  each  child  and  substantially 
an  equal  division  of  the  property  among  them.  Under  this 
arrangement  the  house  in  which  appellee  and  his  family 
resided  was  conveyed  to  Theodore  and  the  daughter,  Rosa- 
lie, who  was  at  that  time  residing  with  her  parents. 

Appellee  was  the  only  witness  in  his  behalf.  With  re- 
spect to  the  circumstances  leading  up  to  the  making  of  the 
deeds  in  question  he  testified  that  he  had  thought  of  deeding 
the  property  to  his  boys  at  the  time  the  special  assessment 
was  levied;  that  for  some  years  the  children  had  made 
loans  on  the  property  and  aided  him  in  paying  the  interest, 
taxes,  insurance,  etc. ;  that  when  the  special  assessment  for 
$2100  came  due  he  was  afraid  he  would  lose  his  property 
and  for  that  reason  wanted  to  turn  it  over  to  them.  He 
further  testified:  "I  would  give  it  to  them  or  lose  the 
property ;  I  mean  I  thought  I  couldn't  carry  it  and  pay  the 
specials;  I  was  afraid  I  would  lose  the  property  if  I  didn't 
do  it."  He  also  testified  that  the  children  told  him  that  the 
claim  of  the  girl  for  damages  would  not  amount  to  very 
much,  and  that  at  the  time  the  deeds  were  made  nothing 
was  said  about  that  matter  or  that  he  was  apt  to  lose  his 
property  on  account  of  that  claim;  that  before  he  signed 
the  papers  he  said  to  the  boys  he  wanted  the  property  back 
as  soon  as  it  was  sold,  or  a  part  of  it;  that  he  gave  the 
property  to  them  with  the  understanding  that  after  it  was 
sold  to  turn  what  was  left  back  to  him.  His  testimony  in 
this  respect  is  sharply  contradicted  by  the  allegations  of 
his  original  sworn  bill,  in  which  he  says  nothing  at  all  about 
any  of  these  matters,  and  also  by  the  testimony  of  Chris- 
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tian  A.  and  Theodore  Rasch  that  their  father  told  them  that 
he  would  be  unable  to  take  care  of  the  special  assessment 
and  pay  the  taxes,  insurance  and  interest  on  the  incum- 
brances ;  that  he  wanted  the  children  to  take  care  of  it  for 
him  and  in  turn  he  would  deed  the  property  to  the  children, 
and  they,  in  turn,  were  to  attend  to  those  matters  and  pro- 
vide support  and  maintenance  for  himself  and  wife  for  the 
remainder  of  their  lives;  that  the  children  agreed  to  do 
this,  and  pursuant  to  this  agreement  the  deeds  were  drawn 
and  executed.  The  deeds  recite  they  are  made  in  consid- 
eration of  one  dollar  and  natural  love  and  affection.  This 
is  a  sufficient  consideration  to  support  a  conveyance  from  a 
parent  to  a  child.  (Brock  v.  SHnes,  258  111.  346.)  It  was 
stipulated  that  if  the  son  Herman  were  present  his  testi- 
mony would  be  to  the  same  effect.  Harry  C.  Leemon,  an 
attorney  who  acted  as  notary  public  in  taking  the  acknowl- 
edgments of  appellee  and  his  wife  to  the  deeds,  testified  that 
at  the  time  the  deeds  were  executed  they  were  read  over 
by  appellee  and  his  wife,  and  that  nothing  was  said  about 
turning  the  property  back  when  the  debts  and  obligations 
of  appellee  were  paid.  The  sworn  allegations  of  the  origi- 
nal bill  filed  by  appellee  are  in  sharp  conflict  with  his  tes- 
timony before  the  master. 

In  Calkins  v.  Calkins,  220  111.  iii,  the  complainant  by 
an  amendment  sought  relief  upon  a  different  state  of  facts 
from  that  relied  upon  in  the  original  bill.  In  that  case  the 
bill  was  not  sworn  to,  and  we  there  held  that  while  a  bill 
might  be  filed  with  a  double  aspect  and  that  its  various 
portions  need  not  be  consistent  with  each  other,  we  pointed 
out  that  when  a  bill  was  filed  upon  one  theory  and  later  an 
amendment  was  added  which  sought  relief  different  from 
that  set  up  in  the  original  bill,  and  upon  a  state  of  facts 
which,  if  true,  must  have  been  known  to  the  complainant  at 
the  time  of  the  filing  of  the  original  bill,  the  omission  to 
aver  such  facts  in  the  original  bill  was  a  circumstance  to  be 
taken  into  consideration  in  determining  whether  or  not  the 
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statements  contained  in  the  amendment  were  true,  when 
they  were  denied  by  the  answer  and  no  explanation  was 
offered  for  their  omission  from  the  original  bill.  In  Fmv- 
ler  V.  Fozvler,  204  111.  82,  we  held  that  while  the  fact  that 
a  bill  was  verified  by  affidavit  would  not  necessarily  de- 
prive complainant  of  his  right  of  amendment,  great  caution 
should  be  exercised  in  allowing  such  amendment  where  the 
bill  was  sworn  to,  and  that  a  complainant  would  undoubt- 
edly be  estopped  from  amending  his  sworn  bill  so  as  to  con- 
tradict facts  which  he  had  sworn  to  positively  as  true  in  his 
original  bill,  unless  he  could  clearly  show  that  such  state- 
ments were  made  by  mistake.  In  the  still  more  recent  case 
of  Taylor  v.  Taylor,  259  111.  524,  we  held  that  while  amend- 
ments in  chancery  proceedings  may  be  allowed,  in  the  dis- 
cretion of  the  court,  when  necessary  to  the  proper  admin- 
istration of  justice,  we  further  said  that  "where  the  bill  is 
sworn  to,  a  complainant  may  be  denied  the  right  to  amend 
by  contradicting  the  facts  sworn  to  unless  he  can  show  the 
statement  was  a  mistake." 

If  in  this  case  the  conveyances  to  the  children  were  by 
way  of  mortgages  to  secure  them  for  money  advanced  and 
to  be  advanced,  as  testified  to  by  appellee,  these  facts  must 
have  been  known  to  him  at  the  time  the  original  bill  was 
filed,  and  he  should  have  predicated  his  right  to  relief  on 
such  facts  instead  of  on  the  charges  of  fraud  and  misrepre- 
sentation contained  in  the  original  bill.  He  had  the  origi- 
nal bill  in  his  possession  for  some  days  before  subscribing 
and  swearing  to  it,  and  if  such  allegations  were  not  true 
he  had  ample  opportunity  for  discovering  it  before  swear- 
ing to  the  bill.  In  this  condition  of  the  record  there  can  be 
no  question  in  regard  to  where  the  greater  weight  of  the 
evidence  lies  on  this  controverted  point.  Two  of  the  sons 
testify,  unequivocally,  that  their  father  offered  to  make  the 
deeds  if  the  children  would  furnish  proper  support  to  him- 
self and  wife  for  the  remainder  of  their  lives,  and  that  all 
the  sons  agreed  to  do  that.    Appellee  stands  contradicted  by 
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his  own  sworn  statements, — the  one  in  his  bill,  the  other 
before  the  master, — each  of  equal  solemnity.  The  circum- 
stances of  the  case  further  lend  weight  to  the  testimony  of 
appellant.  Christian  A.  Rasch,  and  his  brothers,  and  it  is 
admitted  other  witnesses,  if  present,  would  have  corrobo- 
rated those  who  testified  at  the  hearing.  If  it  had  been 
the  intention  of  appellee  only  to  make  the  sons  secure  for 
the  loans  and  advancements  theretofore  made,  and  it  was 
the  understanding  the  remaining  property  was  to  be  re- 
conveyed  to  him  as  soon  as  all  his  debts  and  obligations 
were  paid,  it  hardly  seems  natural  he  would  have  divided 
the  property  among  all  his  children  instead  of  selecting 
some  one  of  them  to  take  charge  of  all  of  it  under  a  trust 
agreement.  The  latter  seems  the  more  natural  thing  to 
have  done,  and  is  the  thing  that  was  done  after  the  prop- 
erty had  been  deeded  to  the  children  and  their  respective 
rights  ascertained.  However,  instead  of  doing  that,  the 
property  was  deeded  severally  to  each  of  the  children  in 
approximately  equal  proportions,  the  homestead  and  fam- 
ily residence  being  reserved  and  deeded  to  the  daughter, 
Rosalie,  who  was  then  making  her  home  with  appellee  as  a 
member  of  his  family.  This  indicates  that  it  was  the  ex- 
pectation of  her  parents  to  make  their  home  with  her,  as 
she  had  never  contributed  an)rthing  to  their  support  and 
maintenance,  but,  on  the  contrary,  had  been  largely  sup- 
ported and  maintained  by  them,  and  hence,  as  regards  the 
conveyance  to  her,  it  cannot  reasonably  be  said  that  such 
conveyance  was  made  in  consideration  of  past  advance- 
ments or  in  anticipation  of  any  future  loans  to  be  con- 
tributed by  her.  The  clear  weight  of  the  evidence  seems  to 
be  upon  the  side  of  the  children.  The  burden  of  proof  was 
upon  appellee  to  show  that  the  deeds,  which  were  absolute 
upon  their  face,  were  intended  as  mortgages,  and  this  by 
the  most  clear  and  convincing  evidence.  (Rankin  v.  Ran- 
kin, 216  111.  132.)  Loose,  equivocal  and  self -contradictory 
evidence  will  not  be  sufficient  for  this  purpose. 
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There  is  another  fatal  objection  to  appellee's  cause  of 
action.  The  bill  charges,  and  the  answer  admits,  that  after 
the  conveyances  were  made  to  the  children,  respectively, 
and  they  had  conveyed  their  interests  to  Christian  A.  Rasch, 
as  trustee,  an  application  was  made  by  him  to  have  the  title 
of  the  land  registered  in  him  under  the  Torrens  act,  and 
that  a  decree  was  entered  vesting  in  him,  as  such  trustee, 
all  right,  title  and  interest  in  the  property  for  the  use  and 
benefit  of  Herman,  Theodore,  Adolph  and  Rosalie  Rasch, 
as  set  forth  in  the  trust  agreement,  and  that  a  certificate  of 
title  was  issued  to  him  vesting  the  title  in  him  as  such  trus- 
tee, for  the  use  and  benefit  of  the  parties  to  the  trust  agree- 
ment. Appellee  was  residing  on  the  property  at  the  time  of 
those  proceedings,  and  under  the  provisions  of  section  i6 
of  that  act  was  a  necessary  party  to  such  proceedings,  and 
in  a  collateral  proceeding  such  as  this  it  must  be  presumed 
that  he  was  made  a  party.  (Field  v.  Peeples,  i8o  111.  376.) 
Under  the  provisions  of  section  22  of  the  act  appellee  had 
a  right  to  enter  his  appearance  in  such  proceeding  and  file 
an  answer  and  have  his  rights  adjudicated  therein.  His 
omission  to  do  so  is  his  own  fault.  Under  the  provisions 
of  section  26  of  the  same  act  any  person  having  an  interest 
in  or  a  lien  upon  the  land  who  has  not  been  actually  served 
with  process  or  notified  of  the  filing  of  such  application  or 
the  pendency  thereof,  may  at  any  time  within  two  years 
after  the  entry  of  such  order  or  decree,  and  not  afterwards, 
appear  and  file  a  sworn  answer  to  such  application  in  like 
manner  as  if  he  had  been  summoned  in  the  original  pro- 
ceeding, so  that,  even  if  appellee  was  not  a  party  to  the 
original  application,  by  virtue  of  the  provisions  of  this  sec- 
tion he  had  the  right  to  appear  in  that  proceeding  and  have 
his  rights  adjudicated  therein,  and  on  his  failure  to  do  so 
must  be  held  bound  by  that  decree.  No  such  action  appears 
to  have  been  taken  by  appellee  and  he  is  therefore  bound  by 
the  decree,  which  vests  all  the  right,  title  and  interest  in  the 
property  in  Christian  A.  Rasch  as  trustee  for  his  brothers 
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and  sister,  so  that  the  same  is  a  bar  against  appellee  main- 
taining his  present  action. 

It  is  also  insisted  that  the  court  erred  in  allowing  the 
master  $451  as  fees  for  taking  the  testimony  and  reporting 
the  evidence,  with  his  conclusions  as  to  the  law  and  the 
facts,  and  in  enforcing  payment  of  the  same  from  the  trust 
funds  by  contempt  proceedings.  The  record  shows  that,  all 
told,  the  master  spent  part  of  six  different  days  in  the  tak- 
ing of  testimony,  commencing  at  two  o'clock  in  the  after- 
noon of  March  3,  16  and  24;  at  ten  o'clock  in  the  morning 
of  March  13,  when  eight  pages  of  testimony  were  taken; 
at  two  o'clock  in  the  afternoon  of  March  8,  when  additional 
testimony  was  taken;  and  on  March  15,  when  four  pages 
of  testimony  were  taken  and  seven  exhibits  introduced  in 
evidence.  In  all  some  674  pages  of  evidence,  including  ex- 
hibits, were  taken  and  reported  by  the  master.  For  this  he 
was  allowed  fees  at  the  rate  of  fifteen  cents  per  100  words 
for  himself  and  in  addition  fees  at  the  same  rate  for  a 
stenographer,  or  $100.50  for  himself  and  a  like  amount  for 
the  stenographer,  or  $201  for  taking,  transcribing  and  re- 
porting the  evidence.  He  was  also  allowed  the  further  sum 
of  $250  for  five  days  spent  in  securing  files,  considering  the 
evidence,  hearing  the  arguments  and  making  up  his  report. 
Under  the  statute  masters  in  chancery  in  Cook  county  are 
allowed  a  fee  at  the  rate  of  fifteen  cents  per  100  words  for 
taking  the  evidence,  and  an  additional  allowance  of  not  to 
exceed  fifteen  cents  per  100  words  for  stenographer's  ser- 
vices, where  the  master  certifies  that  the  employment  of  a 
stenographer  was  necessary,  and  such  additional  compen- 
sation for  examining  the  questions  in  issue  and  reporting 
the  same  as  the  court  may  deem  just.  (Kurd's  Stat.  1916, 
chap.  53,  sec.  20.)  In  other  counties  in  this  State  the  mas- 
ter is  allowed  fees  at  the  rate  of  only  fifteen  cents  per  100 
words  for  hearing  the  testimony,  transcribing  the  same  and 
reporting  it  to  the  court.  Additional  compensation  is  al- 
lowed to  masters  in  Cook  county  for  stenographer's  ser- 
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vices,  so  that  they  are  allowed  fees  at  the  rate  of  fifteen 
cents  per  lOO  words  for  hearing  and  reporting  the  evidence, 
and  we  think  that  such  fees  are  sufficient,  except  in  ex- 
traordinary cases,  to  compensate  them  for  all  labor  ordi- 
narily required  in  investigating  and  determining  all  ques- 
tions of  fact  in  a  case;  and  particularly  is  this  true  in  a 
case  such  as  the  one  at  bar,  where  the  issues  were  narrow 
and  a  clear  preponderance  of  the  evidence,  both  oral  and 
documentary,  is  on  the  side  of  the  defendants. 

We  think,  also,  the  allowance  of  $250  for  investigating 
the  questions  in  issue  was  excessive.  This  is  at  the  rate 
of  $50  per  day.  In  Klekamp  v.  Klekamp,  275  111.  98,  we 
held  that  an  allowance  of  $35  per  day  for  such  services 
was  unreasonable,  and  we  think  the  same  is  true  in  this 
case,  and  that  the  master  should  not  have  been  allowed  to 
exceed  $100  for  additional  services  rendered  in  examining 
all  the  questions  properly  in  issue  and  reporting  his  conclu- 
sions to  the  court.  Neither  should  the  court  have  taxed 
these  fees  to  the  defendants  before  hearing  the  cause  on  its 
merits  and  ordered  the  same  paid  from  the  funds  in  the 
hands  of  appellant  and  enforced  such  order  by  contempt 
proceedings.  Under  the  statute  the  master's  fees  are  in  the 
nature  of  costs  and  should  be  allowed  and  taxed  as  such, 
and  any  party  who  deems  himself  aggrieved  either  in  re- 
spect to  the  amount  allowed  or  as  to  the  party  against 
whom  they  are  taxed  has  his  right  of  appeal  from  that 
portion  of  the  decree  which  fixes  and  taxes  such  costs,  and 
appellant  should  not  have  been  deprived  of  this  right  by 
the  summary  proceedings  by  contempt.  The  fact  that  ap- 
pellant held  the  title  to  the  property  under  a  trust  agree- 
ment with  his  brothers  and  sister  did  not  alter  the  situation. 
They  were  not  seeking  to  litigate  any  matters  in  relation  to 
the  trust.  So  far  as  appellee  is  concerned,  he  was  not  a 
party  to  the  trust  agreement,  and  the  property  as  to  him 
must  be  treated  in  all  respects  the  same  as  it  would  have 
been  had  no  such  trust  agreement  been  entered  into  and  the 
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title  to  the  property  remained  in  the  respective  children,  the 
same  as  when  conveyed  to  them  by  him.  Under  the  terms 
of  the  agreement  by  which  the  property  was  conveyed  to 
the  children  it  was  to  become  their  absolute  property  upon 
the  payment  of  all  the  debts  and  obligations  of  the  father 
and  the  furnishing  to  himself  and  his  wife  of  proper  sup- 
port and  maintenance  during  the  remainder  of  their  lives. 
There  is  no  charge  or  claim  that  they  were  not  doing  this. 
The  expenses  of  litigation,  including  the  master's  fees,  are 
no  part  of  the  necessary  or  proper  expenses  of  the  support 
and  maintenance  of  the  parents  by  the  children  and  were  a 
charge  for  which  the  property  conveyed  to  the  children  was 
not  liable.  To  permit  this  property  now  in  the  hands  of 
the  children  to  be  subjected  to  these  subsequent  debts  and 
charges  created  by  the  father  for  purposes  other  than  the 
necessary  support  and  maintenance  of  himself  and  his  wife 
would  be  to  defeat  the  conveyance  by  allowing  appellee  to 
dissipate  his  estate  upon  matters  entirely  outside  the  terms 
of  the  agreement  under  which  the  property  in  controversy 
was  conveyed  to  his  children.  For  this  reason  no  part  of 
the  costs  which  are  properly  chargeable  against  appellee  can 
be  ordered  paid  out  of  the  trust  funds  in  the  hands  of  ap- 
pellant, for  the  reason  that  such  trust  does  not  extend  to 
after-incurred  indebtedness  of  this  character.  The  order 
allowing  $750  to  solicitors  for  appellee  for  services  in  this 
matter  must  be  held  erroneous  for  this  reason,  and  for  the 
additional  reason  that  the  statute  makes  no  provision  for 
the  allowance  of  solicitors'  fees  in  suits  of  this  kind.  We 
have  repeatedly  held  that  solicitors'  fees  cannot  be  taxed 
as  costs  against  the  unsuccessful  party  in  a  chancery  suit 
in  the  absence  of  a  statute  making  provision  for  the  allow- 
ance of  such  fees  as  costs.    Hutchinson  v.  Hutchinson,  152 

111.  347- 

The  title  to  the  property  is  vested  in  Christian  A.  Rasch, 
as  trustee,  for  the  use  and  benefit  of  the  parties  to  the  trust 
agreement,  subject  to  the  charge  of  properly  maintaining 
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and  supporting  appellee  and  his  wife  for  and  during  the 
remainder  of  their  lives  in  a  manner  suitable  and  proper  to 
their  condition. 

For  the  reasons  given,  the  decree  of  the  circuit  court  is 
reversed  and  the  cause  remanded  to  that  court,  with  direc- 
tions to  require  the  master  in  chancery  to  re-pay  to  the  clerk 
of  the  court,  for  Christian  A.  Rasch,  as  trustee,  the  amounts 
allowed  him,  less  the  fees  chargeable  to  Christian  A.  Rasch 
for  taking  evidence  in  his  behalf  at  the  rate  allowed  by  law ; 
also  to  require  the  re-payment  by  solicitors  for  appellee  of 
the  solicitors'  fee  improperly  allowed,  and  the  clerk  of  the 
court  to  pay  over  to  the  said  Christian  A.  Rasch,  as  trustee, 
said  sums  of  money,  together  with  all  money  received  by 
him  from  the  receiver,  and  to  tax  the  costs  of  the  proceed- 
ings to  appellee,  and  to  dismiss  the  bill  of  complaint. 

Reversed  and  remanded,  with  directions. 


(No.  11028. — Reversed  and  remanded.) 

J.  E.  McCoy  et  al.  Defendants  in  Error,  vs.  The  Acme 

Automatic  Printing  Company,  Plaintiff  in  Error. 

Opinion  filed  April  ip,  ipiy. 

Appeals  and  errors — perfecting  an  appeal  is  a  waiver  of  pend- 
ing motion  to  vacate  the  judgment.  Praying  for  and  perfecting  an 
appeal  during  the  pendency  of  a  motion  to  vacate  the  judgment 
waives  the  motion  and  deprives  the  trial  court  of  jurisdiction  to 
enter  any  order  thereon,  and  the  appeal  is  therefore  from  a  final 
judgment  notwithstanding  the  pendency  of  such  motion. 

Writ  of  Error  to  the  First  Branch  Appellate  Court  for 
the  First  District; — heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  Harry  Owon, 
Judge,  presiding. 

A.  G.  Dicus,  for  plaintiff  in  error. 

Baker  &  Holder,  for  defendants  in  error. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Defendants  in  error  recovered  a  judgment  in  the  mu- 
nicipal court  of  Chicago  against  plaintiff  in  error,  the  Acme 
Automatic  Printing  Company.  On  motion  of  defendants  in 
error  the  Appellate  Court  for  the  First  District  dismissed 
the  appeal  of  plaintiff  in  error  from  that  judgment,  assign- 
ing as  the  reason  for  its  action  that  the  appeal  was  not  per- 
fected from  a  final  order  and  was  therefore  prematurely 
taken.  The  judgment  of  the  Appellate  Court  has  been 
brought  up  for  review  by  writ  of  certiorari. 

It  appears  from  the  record  that  judgment  was  rendered 
in  the  municipal  court  on  September  25,  1914;  that  on  Oc- 
tober 23,  19 14,  plaintiff  in  error  prayed  and  was  allowed 
an  appeal  to  the  Appellate  Court  and  the  time  was  fixed 
for  the  filing  of  a  bond  and  the  bill  of  exceptions;  that 
theretofore  a  motion  by  plaintiff  in  error  had  been  entered 
to  vacate  the  judgment,  and  on  October  23  the  court  post- 
poned the  consideration  of  that  motion  until  October  29, 
and  that  on  November  20  the  court  again  continued  the 
consideration  of  that  motion  and  also  extended  the  time  for 
filing  the  appeal  bond.  It  was  upon  this  record  that  the 
Appellate  Court  dismissed  the  appeal. 

When  plaintiff  in  error  prayed  and  perfected  its  appeal 
it  waived  and  abandoned  its  motion  to  vacate  the  judgment 
and  could  not  longer  rely  on  it.  The  appeal  removed  the 
cause  to  the  Appellate  Court,  and  the  trial  court  lost  all 
jurisdiction  and  had  no  power  thereafter  to  enter  any  order 
on  the  motion  to  vacate  the  judgment.  The  appeal  was 
perfected  from  the  final  order  and  should  not  have  been 
dismissed. 

The  judgment  of  the  Appellate  Court  is  reversed  and 
the  cause  is  remanded  to  that  court,  with  directions  to  con- 
sider the  appeal  on  the  merits. 

Reversed  and  remanded,  zvith  directions. 
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(No.  1 1 190. — Reversed  and  remanded.) 
The  People  ex  rel.  Henry  Stuckart,  County  Collector,  Ap- 
pellee, vs.  Elsa  Madlener,  Appellant. 

Opinion  Hied  April  ip,  ipi/. 

This  case  is  controlled  by  the  decision  in  People  v.  Daemicke, 
(ante,  p.  53.) 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  John  H.  Williams,  Judge,  presiding. 

Frederick  A.  Brown,  and  Raymond  S.  Pruitt,  for 
appellant. 

Maclay  Hoyne,  State's  Attorney,  (Samuel  A.  Ex- 
TELSON,  Corporation  Counsel,  Charles  Center  Case,  Jr., 
Felsenthal  &  Wilson,  William  F.  Struckmann,  Ed- 
mund D.  Adcock,  Ross  C.  Hall,  Walter  E.  Beebe, 
Leon  Hornstein,  and  Joseph  F.  Grossman,  of  counsel,) 
for  appellee. 

Mr.  Chie^  Justice  Craig  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  rendered  on  the  hearing  of  the  application 
of  the  county  collector  for  judgment  against  the  property 
of  the  appellant,  Elsa  Madlener,  for  taxes  for  the  year  191 5. 

The  objections  to  the  taxes  and  the  decision  of  the  court 
were  the  same  as  in  the  case  of  People  v.  Daemicke,  {ante, 
P-  53-)  The  briefs  and  arguments  of  the  respective  par- 
ties are  the  same  and  the  decision  in  that  case  is  controlling 
here.  For  the  reasons  given  in  the  opinion  in  that  case 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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(No.  1 1 136. — Reversed  and  remanded.) 

Nettie  Coogan  et  al.  Plaintiffs  in  Error,  vs.  Emma  Jones 

et  al.  Defendants  in  Error. 

Opinion  filed  April  ip,  ipiy. 

1.  Deeds — words  "bodily  heirs"  mean  the  same  as  "heirs  of  the 
body."  The  words  "bodily  heirs,"  when  used  in  a  deed,  mean  the 
same  as  "heirs  of  the  body,"  and  whichever  expression  is  used 
there  is  no  difference  in  the  effect  of  the  deed. 

2.  Same — conveyance  to  grantee  "and  her  bodily  heirs"  gives 
grantee  only  life  estate.  Under  section  6  of  the  Conveyances  act 
a  deed  conveying  land  to  a  grantee  "and  her  bodily  heirs"  gives 
the  grantee  only  a  life  estate  with  remainder  in  fee  to  the  heirs  of 
her  body,  with  a  reversion,  in  case  of  failure  of  issue,  in  the  heirs- 
at-law  of  the  grantor. 

3.  Same — when  habendum  clause  does  not  show  an  intention  to 
convey  a  fee.  Where  the  granting  clause  of  a  deed  conveys  land 
to  the  grantee  "and  her  bodily  heirs,"  subject  to  a  life  estate  in 
the  grantor,  the  estate  of  the  named  grantee  will  not  be  enlarged  to 
a  fee  by  the  habendum  clause,  which  provides  that  at  the  grantor's 
death  the  property  is  to  go  into  full  ownership  and  control  of  the 
grantee  "or  her  heirs,"  where  there  is  nothing  in  the  deed  to  indi- 
cate an  intention  to  give  a  present  estate  to  the  "bodily  heirs," 
which  would  require  holding  the  grant  to  the  bodily  heirs  void  for 
uncertainty.    {DufReld  v.  DufJUeld,  268  111.  29,  distinguished.) 

4.  Same — the  habendum  clause  will  be  rejected  if  irreconcilable 
with  granting  clause.  The  habendum  clause  in  a  deed  may  under 
certain  circumstances,  as  where  the  granting  clause  does  not  men- 
tion the  estate  conveyed,  have  the  effect  of  explaining  and  declar- 
ing the  intent  of  the  grantor  as  to  what  estate  he  intended  to  con- 
vey, but  if  the  habendum  clause  is  irreconcilable  with  the  granting 
clause  it  will  be  rejected. 

5.  Same — a  deed  is  more  strictly  construed  than  a  will.  In  a 
deed  the  grantor  is  presumed  to  intend  what  his  words  import,  and 
less  latitude  is  permitted  in  construing  a  deed  than  a  will. 

Cartwright  and  Dunn,  JJ.,  specially  concurring. 
Carter,  J.,  dissenting. 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion 
county ;  the  Hon.  Augustus  A.  Partlow,  Judge,  presiding. 

Wawer  T.  Gunn,  (W.  B.  Cooney,  of  counsel,)  for 
plaintiffs  in  error. 
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O.  M.  Jones,  for  defendants  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Plaintiffs  in  error  filed  their  bill  in  the  circuit  court  of 
Vermilion  county  for  the  partition  of  thirty-seven  acres  of 
land  situated  in  said  county.  Defendants  in  error  answered 
the  bill  and  a  replication  was  filed  to  the  answer.  The  mas- 
ter in  chancery  to  whom  the  cause  was  referred  for  proof 
and  findings  made  a  report  on  the  evidence  taken  before 
him  and  recommended  that  the  bill  be  dismissed  for  want 
of  equity,  at  the  costs  of  plaintiffs  in  error.  On  the  hear- 
ing upon  exceptions  properly  preserved  the  court  sustained 
the  report  of  the  master  in  chancery  and  entered  a  decree 
accordingly,  and  this  writ  of  error  is  prosecuted  to  review 
the  court's  decree. 

On  October  20,  1881,  Charles  Gones,  then  owner  in  fee 
of  said  premises,  and  his  wife,  Mary,  conveyed  by  warranty 
deed  the  said  lands  to  his  daughter,  Hannah  F.  Hodges. 
The  parts  of  said  deed  material  to  this  consideration  are 
the  granting  clause  and  a  reservation  and  an  habendum 
clause,  which  read  as  follows : 

"The  grantors,  Charles  Gones  and  Mary  J.  Gones,  his 
wife,  of  Catlin,  in  the  county  of  Vermilion  and  State  of 
Illinois,  for  and  in  consideration  of  valuable  consideration 
and  one  dollar  in  hand  paid,  convey  and  warrant  to  Han- 
nah F.  Hodges  and  her  bodily  heirs,  of ,  county 

of  Vermilion,  State  of  Illinois,  the  following  described  real 
estate,  to-wit :  The  west  half  of  the  east  half  of  the  south- 
west quarter  of  section  twenty-seven  (27),  town  nineteen 
(19),  range  twelve  (12),  west,  excepting  three  (3)  acres 
off  the  north  end  of  said  tract  of  land,  and  also  subject  to 
a  coal  lease  given  to  J.  D.  Payne  and  Wm.  Henderson. 
Provided  the  said  Charles  Gones  holds  the  right  of  posses- 
sion, management  and  control  and  profits  of  the  products 
.derived  from  the  above  described  tract  of  land  during  his 
natural  lifetime,  and  at  his  death,  then  the  above  described 
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tract  of  land  to  go  into  full  ownership  and  control  of  the 
said  Hannah  F.  Hodges  or  her  heirs,  situated  in  the  county 
of  Vermilion  and  State  of  Illinois." 

At  the  date  of  the  delivery  of  the  said  deed  Hannah  F. 
Hodges  had  three  children  living.  Thereafter  six  other 
children  were  born  to  her,  and  the  nine  children  are  plain- 
tiffs in  error  and  are  the  only  children  and  the  only  heirs 
of  the  body  of  said  Hannah  F.  Hodges,  who  died  in  19 13. 
Charles  Gones  died  prior  to  the  year  1884,  and  the  coal 
lease  mentioned  in  the  deed  has  terminated.  On  April 
12,  1884,  Hannah  F.  Hodges  and  her  husband,  Milton  N. 
Hodges,  conveyed  a  portion  of  said  premises  to  William 
A.  Hodges.  Arthur  Jones  received  a  conveyance  of  the 
same  tract  conveyed  to  William  A.  Hodges,  November  14, 
1892,  and  Arthur  Jones'  title  to  said  tract  is  completely  con- 
nected by  mesne  conveyances  from  William  A.  Hodges  to 
various  grantees,  including  Mary  R.  Boyer  and  her  hus- 
band, James,  who  conveyed  directly  to  Arthur  Jones.  On 
January  2,  1888,  Hannah  F.  Hodges  and  her  husband,  Mil- 
ton N.  Hodges,  by  warranty  deed  conveyed  the  remainder 
of  said  premises  to  Arthur  Jones.  Arthur  Jones  paid  the 
full  market  value  for  the  said  premises  at  the  time  he  pur- 
chased them,  and  died  intestate  in  19 14,  leaving  him  sur- 
viving his  wife,  Emma  Jones,  and  three  children  as  his  only 
heirs-at-law,  and  who  are  the  defendants  in  error. 

Defendants  in  error  contend  that  the  deed  to  Hannah 
F.  Hodges  from  her  father  conveyed  to  her  an  estate  in 
fee  simple,  subject  to  the  life  estate  of  her  father.  On  the 
other  hand,  plaintiffs  in  error  insist  that  by  said  deed  she 
only  took  a  life  estate,  and  that  plaintiffs  in  error,  as  her 
bodily  heirs,  by  said  deed  took  the  remainder  in  fee  simple. 
Both  parties  agree  that  whatever  estate  was  conveyed  to 
her  was  subject  to  a  life  estate  in  her  father  and  to  the 
said  coal  lease,  and  that  her  title  vested  immediately  on  the 
delivery  of  the  deed.  Such  was  undoubtedly  the  effect  of 
the  deed  under  the  holdings  of  this  court.    Shackelton  v. 
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Sebree,  86  III.  6i6;  White  v.  Willard,  232  id.  464;  Hatha- 
way V.  Cook,  258  id.  92. 

"A  conditional  fee,  at  common  law,  was  a  fee  restrained 
to  some  particular  heirs  exclusive  of  others,  *  *  *  as 
to  the  heirs  of  a  man's  body,  by  which  only  his  lineal  de- 
scendants were  admitted  in  exclusion  of  collateral  heirs,  or 
to  the  heirs  male  of  his  body,  in  exclusion  both  of  collat- 
erals and  lineal  females  also.  It  was  called  a  conditional 
fee  by  reason  of  the  condition  expressed  or  implied  in  the 
donation  of  it,  that  if  the  donee  died  without  such  particu- 
lar heirs  the  land  should  revert  to  the  donor."  (2  Black- 
stone's  Com.  no.)  After  the  Statute  of  Westminster  the 
Second,  commonly  called  the  statute  de  donis  conditionali- 
bus,  was  passed  in  England  it  was  ruled  by  the  judges  that 
the  donee  no  longer  had  a  fee  simple  conditional.  Under 
that  statute  they  divided  the  estate  into  two  parts,  leaving  in 
the  donee  a  new  kind  of  a  particular  estate,  which  they  de- 
nominated a  fee  tail,  and  investing  in  the  donor  the  ulti- 
mate fee  simple  of  the  land  expectant  on  failure  of  issue, 
called  a  reversioa  (2  Blackstone's  Com.  112.)  Such  an 
estate  since  the  statute  de  donis  has  been  known  as  an  estate 
tail  general,  where  the  lands  and  tenements  are  conveyed  to 
one  and  the  heirs  of  his  body  begotten.  (2  Blackstone's 
Com.  113.)  Formerly  the  word  "heirs"  was  necessary  in 
all  grants  or  donations  by  deed  in  order  to  make  a  fee  or  an 
estate  of  inheritance.  The  highest  estate  that  a  man  could 
have  was  an  estate  in  fee  simple,  and  such  an  estate  was 
usually  and  customarily  conveyed  by  an  expression  in  the 
deed  that  the  grant  or  gift  was  to  the  grantee  or  donee 
(naming  him)  and  to  his  heirs  forever,  or  to  him  and  to 
his  heirs  absolutely,  or  to  him  and  his  heirs  and  assigns 
forever.  The  word  "heirs"  was  also  necessary  to  create  a 
fee  tail,  and  the  word  "body,"  or  some  other  words  of  pro- 
creation, were  necessary  to  make  a  fee  tail  and  to  ascertain 
to  what  heirs  in  particular  the  fee  was  limited.  The  words 
commonly  employed  in  the  granting  clause  of  a  deed  con- 
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veying  a  fee  tail  are  words  showing  a  grant  to  the  grantee 
"and  the  heirs  of  his  body  begotten,"  or  to  him  and  the 
"heirs  of  his  body,"  where  the  estate  granted  is  an  estate 
tail  general.  If  the  deed  has  an  habendum  clause,  that 
clause  usually  reads,  "to  have  and  to  hold  to  him  and  the 
heirs  of  his  body  begotten,"  etc. 

There  can  be  no  question  that  a  deed  containing  a  grant- 
ing clause  and  an  habendum  clause  of  the  character  just 
described,  under  our  law  conveys  a  fee  tail  under  the  stat- 
ute de  donis  and  not  an  estate  in  fee  simple,  but  under  our 
present  statute  in  relation  to  conveyances  (section  6)  the 
grantee  in  such  conveyance  will  take  an  estate  for  life  with 
remainder  in  fee  to  the  heirs  of  his  body,  leaving  a  rever- 
sion, in  case  of  an  entire  failure  of  issue  to  the  grantee,  in 
the  heirs-at-law  of  the  grantor.  There  is  no  difference,  in 
the  effect  of  a  deed,  between  a  grant  to  one  "and  the  heirs 
of  his  body  begotten"  and  to  one  and  "his  bodily  heirs." 
In  the  case  of  Blair  v.  VanBlarcum,  yi  III.  290,  the  lan- 
guage used  in  the  will  was  "unto  Mary  Gamble  and  to  the 
heirs  of  her  body  and  to  their  heirs  and  assigns,"  and  this 
court  held  that  the  words  employed  in  that  case  fall  within 
the  requirements  of  the  law  creating  an  estate  tail  general. 
In  the  case  of  Kyner  v.  Boll,  182  111.  171,  the  language  of 
the  deed  was  "to  Jennie  Kyner,  bodily  heirs  and  assigns," 
and  this  court  there  held  that  under  the  statute  de  donis 
an  estate  in  fee  tail  general  was  created,  and  that  under  our 
present  statute  Jennie  Kyner  only  took  a  life  estate,  re- 
mainder in  fee  to  the  heirs  of  her  body.  Similar  holdings 
were  made  by  this  court  in  Praser  v.  Peoria  County,  74  III. 
282,  and  Lewis  v.  Pleasants,  143  id.  271,  and  also  in  the 
cases  of  Lehndorf  v.  Cope,  122  111.  317,  and  Atherton  v. 
Roche,  192  id.  252,  except  that  in  the  last  two  cases  it  was 
held  that  the  grantee  took  an  estate  tail  special. 

By  the  granting  clause  in  the  deed  now  under  consider- 
ation the  grantors,  Charles  Gones  and  wife,  expressly  "con- 
vey and  warrant  to  Hannah  F.  Hodges  and  her  bodily 
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heirs"  the  lands  described  in  the  deed.  Under  the  fore- 
going authorities  Hannah  F.  Hodges  was  only  granted  a 
life  estate  by  that  deed,  and  at  her  death  her  bodily  heirs, 
plaintiffs  in  error,  became  invested  with  a  full  fee  simple 
title  thereto,  unless,  as  claimed  by  defendants  in  error,  the 
habendum  clause  was  effectual  to  give  Hannah  F.  Hodges 
a  fee  simple  title  to  said  lands  when  construed  with  the 
granting  clause. 

Counsel  for  defendants  in  error  insists  that  the  deed 
under  consideration  conveyed  an  estate  in  fee  simple  to 
Hannah  F.  Hodges  subject  to  a  life  estate  in  her  father, 
and  that  the  words  "her  bodily  heirs,"  linked  with  the 
mother's  name,  did  not  create  a  future  estate  in  those  who 
should  at  her  death  be  the  heirs  of  her  body.  It  is  further 
insisted  that  the  deed  purports  to  grant  a  present  estate  in 
possession  to  Hannah  F.  Hodges  and  to  other  grantees  not 
in  being  when  the  deed  was  executed,  the  persons  not  in 
being  being  the  bodily  heirs  of  Hannah  F.  Hodges,  and 
that  under  the  holding  in  Durffield  v.  Duffield,  268  III.  29, 
the  deed  is  void  as  to  her  bodily  heirs,  as  they  were  not 
then  in  being.  There  is  no  indication  anywhere  in  the  deed 
of  any  intent  on  the  part  of  the  grantor  to  convey  a  pres- 
ent estate  in  possession  to  the  bodily  heirs  of  Hannah  F. 
Hodges.  The  words  "and  her  bodily  heirs,"  found  in  the 
granting  clause  of  the  deed,  are  mere  words  of  limitation 
that  are  used  to  show  the  character  of  the  estate  that  was 
granted  to  Hannah  F.  Hodges  and  are  not  words  of  pur- 
chase. The  words  in  the  habendum  clause,  "and  at  his 
death,  then  the  above  described  tract  of  land  to  go  into  full 
ownership  and  control  of  the  said  Hannah  F.  Hodges  or 
her  heirs,"  do  not  have  the  effect,  when  construed  with 
the  granting  clause,  to  convey  to  Hannah  F.  Hodges  a  fee 
simple  estate. 

It  is  argued  that  the  habendum  clause,  taken  alone,  nec- 
essarily means  that  the  fee  was  conveyed  to  the  daughter 
by  said  deed.     Conceding  that  to  be  true,  the  contention 
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of  counsel  for  defendants  in  error  is  unsound.  While  the 
habendum  clause  may  under  certain  circumstances,  as  where 
the  granting  clause  does  not  mention  the  estate  conveyed, 
have  the  effect  of  explaining  and  declaring  the  intent  of 
the  grantor  as  to  what  estate  he  intended  to  convey,  still, 
when  it  is  irreconcilable  with  the  granting  clause,  the  hab- 
endum clause  is  to  be  rejected.  It  can  only  affect  the  grant 
when  it  can  be  construed  as  consistent  with  the  granting 
clause.  ( I  Devlin  on  Real  Estate  Deeds,  sec.  220 ;  Riggin 
V.  Love,  72  111,  553;  Sassenberg  v.  Huseman,  182  id.  341.) 
If,  however,  we  give  the  words  in  the  granting  clause  the 
meaning  attributed  to  them  by  defendants  in  error's  coun- 
sel and  construe  the  word  "or"  to  mean  "and,"  and  read 
the  habendum  clause,  "and  at  his  death,  then  the  above  de- 
scribed tract  of  land  to  go  into  full  ownership  and  control 
of  the  said  Hannah  F.  Hodges  and  her  heirs,"  we  must  still 
hold  that  Hannah  F.  Hodges  was  granted  an  estate  tail 
under  the  statute  de  donis,  which  under  section  6  of  our 
statute  on  conveyances  is  changed  to  a  life  estate  in  her 
with  remainder  in  fee  to  the  heirs  of  her  body.  This  would 
be  the  proper  construction  of  the  deed  if  we  should  give 
effect  to  both  clauses  of  the  deed.  In  Washburn  on  Real 
Property  (vol.  i,  p.  *73,)  we  find  this  language:  "If  the 
first  grant  had  been  to  A  and  the  heirs  of  his  body  with  the 
liabendum  to  A  and  his  heirs,  without  any  terms  of  restric- 
tion, the  courts,  in  order  to  give  effect  to  both  clauses,  if 
possible,  would  hold  that  he  first  creates  an  estate  tail,  and 
that  so  long  as  he  has  issue  to  take  they  will  take  as  ten- 
ants in  tail,  but  if  at  any  time  said  line  of  issue  fails  then 
the  estate  would  go  to  his  heirs  generally,  so  that  he  is 
said  to  take  an  estate  tail  in  prcesenti,  with  an  estate  in  fee 
simple  in  expectancy."  In  construing  this  deed  we  must 
hold  that  the  intention  of  the  grantor  is  that  which  is  ap- 
parent and  manifest  by  the  deed  itself.  The  grantor  is  pre- 
sumed to  intend  what  his  words  import.  The  same  license 
permitted  in  the  case  of  construction  of  a  will  is  not  allowed 
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when  construing  the  words  in  a  deed.    Butler  v.  HuesHs, 
68  III.  594;  Duffield  v.  Duffield,  supra. 

As  Hannah  F.  Hodges  was  only  granted  a  life  estate  in 
the  said  lands  by  the  deed  from  her  father,  she  by  her  sub- 
sequent deeds  only  conveyed  life  estates  to  her  grantees. 
At  her  death  the  estate  of  her  grantee,  Arthur  Jones,  ended 
and  his  heirs  thereafter  had  no  title  or  interest  in  the  prem- 
ises, and  the  plaintiffs  in  error  were  the  only  bodily  heirs 
of  Hannah  F.  Hodges  and  became  the  full  fee  simple  own- 
ers of  the  said  premises.  {Turner  v.  Hause,  199  111.  464.) 
They  were  therefore  entitled  to  partition  of  said  premises 
according  to  the  prayer  of  their  bill,  and  the  court  erred  in 
dismissing  their  bill  for  want  of  equity. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  render  a  decree  for  partition 
in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 

Cartwright  and  Dunn,  JJ.,  specially  concurring: 
We  regard  the  conclusion  reached  in  this  case  as  correct 
but  the  process  by  which  it  is  reached  as  not  in  accord- 
ance with  rules  of  law.  In  Duffield  v.  Duffield,  268  111.  29, 
Henry  T.  Duffield  and  the  heirs  of  his  body  were  named 
as  grantee  and  the  deed  purported  to  convey  to  the  grantee 
a  present  estate  in  possession.  The  heirs  of  the  body  of 
Henry  T.  Duffield  not  then  being  in  existence  could  not 
take  such  an  estate,  and  the  grant  was  to  Henry  T.  Duf- 
field, alone.  In  this  case  there  was  no  grant  of  a  present 
estate  in  possession  but  the  conveyance  was  to  Hannah  F. 
Hodges  and  her  bodily  heirs  of  an  estate  to  take  effect  in 
possession  at  the  death  of  the  grantor,  Charles  Gones.  The 
words  "and  her  bodily  heirs,"  contained  in  the  grant,  were 
words  of  limitation  defining  the  character  of  the  estate  that 
was  granted  to  Hannah  F.  Hodges.  In  the  subsequent  pro- 
vision as  to  the  time  when  the  estate  granted  should  take 
effect  in  possession,  the  grantor  manifestly  used  "or  her 
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heirs"  as  denoting  the  same  class  of  heirs  as  those  to  whom 
the  estate  had  been  limited,  intending  that  the  full  owner- 
ship and  control  should  then  vest  in  Hannah  F.  Hodges 
if  living,  or  her  bodily  heirs  if  she  should  die  before  the 
grantor. 

The  deed  was  in  the  statutory  form  and  contained  no 
habendum  clause,  which,  tmder  the  former  system  of  con- 
veyancing, never  granted  an  estate  but  was  only  used  to  de- 
fine the  extent  of  the  estate  granted  or  to  qualify  or  explain 
its  nature,  and  which  is  not  contemplated  or  provided  for 
in  the  forms  of  conveyances  provided  by  the  statute.  As 
there  is  no  habendum  clause  in  the  deed,  what  is  said  about 
the  effect  of  such  a  clause  seems  to  us  to  be  inapplicable. 
The  granting  clause  defined  the  nature  and  character  of  the 
estate  granted,  which  at  common  law  would  have  been  a 
fee  tail,  and  by  section  6  of  the  Conveyance  act  it  was 
turned  into  an  estate  for  life  in  Hannah  F.  Hodges,  with 
remainder  to  her  bodily  heirs. 

Mr.  Justice  Carter,  dissenting. 


(No.  1 1274. — Reversed  and  remanded.) 
C.  C.  Leonard,  Appellant,  vs.  The  City  of  Metropolis, 

Appellee. 

Opinion  filed  April  jp,  ipiy, 

1.  Mortgages — mortgagor  is  the  owner  of  mortgaged  premises 
as  against  all  but  mortgagee.  As  against  everybody  but  the  mort- 
gagee the  mortgagor  is  the  owner  of  mortgaged  premises,  and  his 
title  and  interest  are  subject  to  the  laws  of  descent  and  convey- 
ances and  liable  to  the  claims  of  creditors. 

2.  Municipal  corporations — issuance  of  public  utility  certifi- 
cates under  the  Municipal  Ownership  act  of  ipij  creates  a  debt 
against  the  city.  The  issuance  of  public  utility  certificates  under 
the  Municipal  Ownership  act  of  191 3,  to  be  secured  by  a  mort- 
gage on  the  city  light  and  water  plant  and  its  proposed  extensions 
and  additions,  the  income  from  the  operation  of  the  plant  being 
pledged  for  the  payment  of  the  certificates,  creates  an  indebtedness 
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which  will  be  unlawful  if  the  city  is  already  indebted  to  the  con- 
stitutional limit;  and  this  is  true  though  the  plant  is  already  mort* 
gaged  to  secure  bonds  which  the  city  proposes  to  pay  with  a  por- 
tion of  the  proceeds  of  the  public  utility  certificates.  {City  of  Joliet 
V.  Alexander,  194  III.  457,  followed.) 

Appeal  from  the  Circuit  Court  of  Massac  county ;  the 
Hon.  Julius  Kern,  Judge,  presiding. 

W.  L.  Krone,  for  appellant. 

Roy  R.  Helm,  City  Attorney,  and  H.  A.  Evans,  for 
appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

C.  C.  Leonard,  appellant,  a  resident  tax-payer  of  the  city 
of  Metropolis,  Illinois,  filed  his  bill  in  the  circuit  court  of 
Massac  county  seeking  to  enjoin  said  city  of  Metropolis  and 
its  officers  from  issuing  $82,000  in  public  utility  certificates 
and  securing  the  payment  of  the  same  by  a  mortgage  on  its 
present  light  and  water  plant  and  on  contemplated  exten- 
sions and  additions  thereto. 

The  bill  alleged  the  city  of  Metropolis  is,  and  since  1892 
has  been,  the  owner  of  and  operating  its  light  and  water 
plant,  furnishing  water,  light  and  power  to  itself,  its  citi- 
zens and  patrons  at  rates  prescribed  by  ordinance ;  that  the 
reasonable  present  value  of  said  plant  is  $100,000;  that 
said  plant  was  originally  constructed  by  George  C.  Mor- 
gan at  a  cost  of  $41,000,  who  laid  water  mains  and  pipes, 
erected  electric  light  poles  and  strung  wires  thereon  through 
the  streets  and  alleys  of  said  city;  that  said  Morgan  sold 
bonds  to  the  extent  of  $41,000,  the  payment  of  which,  with 
interest  thereon  for  twenty  years,  was  secured  by  mortgage 
on  the  said  property,  rights,  privileges  and  franchises ;  that 
after  the  completion  of  the  plant  and  sale  of  the  bonds  the 
city  purchased  said  plant  of  Morgan,  paying  him  $10,000 
therefor  and  assuming  the  payment  of  said  bonds  and  in- 
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tercst.  The  bill  avers  that  of  the  $41,000  of  bonds  issued 
$22,000  have  been  paid,  leaving  $19,000  unpaid ;  that  prior 
to  October  31,  19 16,  the  total  amount  of  indebtedness  of 
said  city,  exclusive  of  the  $19,000  unpaid  bonds  standing 
against  the  light  and  water  plant,  was  $57,800,  being  more 
than  five  per  cent  of  $943,277,  the  assessed  value  of  all 
taxable  property  in  said  city;  that  prior  to  October  31, 
19 1 6,  said  city,  being  desirous  of  extending  and  enlarging 
its  light  and  water  plant  and  installing  new  machinery,  did 
on  October  2,  19 16,  by  its  council  adopt  an  ordinance  pro- 
viding for  such  extension  and  enlargement,  and  authorized 
the  city,  subject  to  the  approval  of  its  electors,  to  issue  and 
dispose  of  public  utility  certificates  in  accordance  with  an 
act  entitled  "An  act  to  authorize  cities  to  acquire,  construct, 
own,  and  to  lease  or  operate  public  utilities  and  to  pro- 
vide the  means  therefor,"  approved  June  26,  19 13,  in  force 
July  I,  1913,  (Kurd's  Stat.  1916,  p.  2049,)  in  the  amount 
of  $82,000,  to  run  for  twenty  years  and  bear  five  per  cent 
interest  per  annum.  The  bill  avers  that  out  of  the  $82,000 
to  be  so  raised  the  $19,000  outstanding  bonds  were  to  be 
paid  and  the  remainder  used  in  extending  the  water  and 
light  plant  and  purchasing  new  machinery ;  that  at  an  elec- 
tion held  October  31,  19 16,  the  electors  of  said  city  adopted 
the  ordinance  and  authorized  the  city  council  to  issue  said 
certificates.  The  bill  avers  that  after  the  city  acquired  the 
light  and  water  plant  from  Morgan  it  adopted  an  ordinance 
creating  a  light  and  water  fund,  and  ordered  all  money 
arising  from  the  sale  of  service  of  said  plant  placed  in  the 
water  and  light  fund,  to  be  used  in  paying  the  current  or 
running  expenses  of  said  plant,  and  the  balance  or  net  prof- 
its remaining  to  be  used  for  the  payment  and  cancellation 
of  the  bonds  outstanding  against  said  plant;  that  the  net 
annual  earnings  of  said  plant  amount  to  $3000,  and  with 
the  extensions  and  additions  proposed  will  amount  to  $9000 
annually.  The  bill  ayers  that  notwithstanding  the  city  is 
in  debt  beyond  the  constitutional  limitation  it  intends  tp 
§78-  \9 
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issue  said  $82,000  public  utility  certificates  under  authority 
of  the  act  of  June  26,  1913,  and  the  ordinance  passed  in 
pursuance  thereto,  and  that  said  act,  in  so  far  as  it  au- 
thorizes the  issue  of  public  utility  certificates,  secured  by 
a  mortgage  on  city  property,  in  excess  of  the  amount  lim- 
ited by  the  constitution,  is  void,  and  asks  that  the  city  and 
its  officers  be  enjoined  from  issuing  said  certificates.  The 
trial  court  sustained  a  demurrer  to  the  bill,  and  appellant 
electing  to  stand  by  his  bill  the  same  was  dismissed  for 
want  of  equity.    This  appeal  follows. 

The  act  of  June  26,  1913,  known  as  the  Municipal  Own- 
ership act,  gives  cities  the  power  to  acquire,  construct,  own 
and  operate  public  utilities.  The  act  provides  or  enumerates 
the  means  by  which  cities  may  procure  the  funds  with 
which  to  purchase  and  acquire  such  utilities.  Section  8  of 
the  act  authorizes  the  borrowing  of  money  and  the  issuing 
of  negotiable  bonds  therefor,  pledging  the  faith  and  credit 
of  the  city.  Section  10  authorizes  the  securing  of  money 
by  special  assessment.  Section  9  authorizes  or  prescribes 
the  means  here  sought  to  be  employed,  and  reads  as  fol- 
lows :  "For  the  purpose  of  acquiring  any  such  public  util- 
ity or  the  property  necessary  or  appropriate  for  the  op- 
eration thereof,  or  any  part  thereof,  either  by  purchase, 
condemnation  or  construction,  any  city  may  issue  and  dis- 
pose of  interest-bearing  certificates,  hereinafter  called  pub- 
lic utility  certificates,  which  shall,  under  no  circumstances, 
be  or  become  an  obligation  or  liability  of  the  city  or  pay- 
able out  of  any  general  fund  thereof,  but  shall  be  payable 
solely  out  of  the  revenues  or  income  to  be  derived  from 
the  public  utility  property  for  the  acquisition  of  which  they 
were  issued.  Such  certificates  shall  not  be  issued  and  se- 
cured on  any  public  utility  property  in  an  amount  in  excess 
of  the  cost  to  the  city  of  such  property  as  herein  before 
provided  and  ten  per  cent  of  such  cost  in  addition  thereto. 
In  order  to  secure  the  payment  of  any  such  public  utility 
certificates  and  the  interest  thereon,  the  city  may  convey, 
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by  way  of  mortgage  or  deed  of  trust,  any  or  all  of  the 
public  utility  property  acquired  or  to  be  acquired  through 
the  issue  thereof." 

The  demurrer  to  the  bill  of  complaint  admitted  the  city 
to  now  be  in  debt  to  an  amount  beyond  the  constitutional 
limitation,  and  the  sole  question  here  presented  and  argued 
is  whether  the  issuance  of  the  public  utility  certificates,  to 
be  secured  by  a  mortgage  on  the  present  light  and  water 
plant  and  its  proposed  extensions  and  additions,  is  an  in- 
debtedness against  the  city.  If  it  is  such  indebtedness,  be- 
ing in  excess  of  the  amount  of  indebtedness  that  may  be 
legally  contracted  for  by  a  city,  it  is  violative  of  section  12 
of  article  9  of  the  constitution  and  void. 

Section  12  of  article  9  of  the  constitution  provides: 
"No  county,  city,  township,  school  district,  or  other  munici- 
pal corporation,  shall  be  allowed  to  become  indebted  in  any 
manner  or  for  any  purpose,  to  an  amount,  including  exist- 
ing indebtedness,  in  the  aggregate  exceeding  five  percentum 
on  the  value  of  the  taxable  property  therein,  to  be  ascer- 
tained by  the  last  assessment  for  State  and  county  taxes, 
previous  to  the  incurring  of  such  indebtedness." 

The  statute  before  quoted,  and  the  ordinance  passed 
pursuant  thereto,  both  provide  the  payment  of  such  certifi- 
cates is  to  be  made  only  out  of  the  revenues  arising  from 
the  operation  of  the  light  and  water  plant,  and  it  is  argued 
such  arrangement  or  provision  does  not  increase  the  in- 
debtedness of  the  city  and  hence  is  not  in  violation  of  the 
constitutional  inhibition,  and  also  that  the  city  is  not  mort- 
gaging or  intending  to  mortgage  any  property  it  holds  the 
legal  title  to. 

In  1899  the  legislature  passed  an  act  entitled  "An  act 
authorizing  cities,  towns  and  villages  to  build,  purchase  or 
extend  water-works  systems  for  public  and  domestic  use  and 
to  provide  for  the  cost  thereof."  (Laws  of  1899,  P-  104) 
The  act  authorized  cities  and  villages  to  acquire  water- 
works or  enlarge  or  extend  an  existing  system  and  pay  for 
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the  same  by  issuing  certificates  of  indebtedness  payable 
solely  out  of  the  water  fund  provided  for  in  the  act.  The 
act  contained  provisions  for  the  setting  aside  and  protect- 
ing of  the  water  fund  to  prevent  its  being  diverted  to  any 
other  purpose  than  payment  of  the  certificates  issued  for 
the  money  obtained  to  acquire  or  enlarge  a  water-works 
system.  Cities  and  villages  were  authorized  to  secure  the 
payment  of  said  water  certificates  by  mortgage  or  deed  of 
trust  upon  the  water-works  system  so  acquired  or  enlarged. 
The  construction  of  this  act  first  came  before  this  court  in 
City  of  Joliet  v.  Alexander,  194  111.  457.  The  city  of  Joliet 
owned  a  water-works  system  and  operated  it  to  supply 
water  to  the  city  and  its  inhabitants.  It  derived  a  net  in- 
come from  the  operation  of  the  plant  of  about  $10,000  an- 
nually. It  sought  to  extend  and  enlarge  said  system  under 
the  act  of  1899  by  issuing  water  certificates  to  the  amount 
of  $240,000,  to  be  paid  out  of  the  water  fund  under  the 
terms  and  provisions  of  said  act.  The  ordinance  provided 
that  the  entire  proceeds  of  the  water-works  system  should 
be  paid  into  a  water  fund,  no  part  of  which  should  be  paid 
out  for  any  other  purpose  than  the  necessary  operating  ex- 
penses of  the  water-works  system  and  the  payment  of  water 
certificates  and  interest  until  they  were  fully  paid.  The 
city  of  Joliet  was  indebted  in  excess  of  the  constitutional 
limit,  and  a  resident  tax-payer  filed  a  bill  to  enjoin  the 
mayor  and  other  city  officers  from  entering  into  the  con- 
tract for  the  extension  of  the  water-works  system  and  from 
executing  and  delivering  the  water  certificates  and  the  mort- 
gage or  trust  deed  to  secure  them.  It  was  contended  by 
the  city  there,  as  here,  that  the  water  certificates  issued  un- 
der the  act  of  1899  and  payable  only  out  of  the  fund  aris- 
ing from  the  operation  of  the  water- works  system  did  not 
constitute  an  indebtedness  of  the  city.  This  contention  was 
not  sustained.  The  court  held  that  mortgaging  the  city's 
property  to  secure  payment  of  the  water  certificates  was 
the  creation  of  a  debt  by  the  city  within  the  meaning  of 
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the  constitutional  prohibition,  and  the  bill  to  enjoin  the  city 
officers  was  sustained. 

It  is  not  denied  that  the  Joliet  case  is  decisive  of  the 
question  here  involved  if  the  city  of  Metropolis  owned  the 
water-works  system  it  proposed  to  enlarge,  but  it  is  con- 
tended that  case  is  distinguishable  from  the  case  at  bar  be- 
cause it  is  asserted  the  city  of  Metropolis  does  not  own  the 
water-works  system;  that  it  owns  only  an  equity  of  re- 
demption and  that  the  legal  title  is  in  the  mortgagee.  We 
think  this  position  unsound.  The  water-works  system  is 
alleged  in  the  bill,  and  it  is  admitted  by  the  demurrer,  to 
be  of  the  value  of  $100,000.  It  was  purchased  by  the  city 
subject  to  a  mortgage  to  secure  $41,000  of  an  indebtedness, 
$22,000  of  which  has  been  paid,  leaving  the  balance  secured 
by  the  mortgage  $19,000.  As  against  everybody  but  the 
mortgagee  the  mortgagor  is  the  owner  of  the  mortgaged 
premises,  and  his  title  and  interest  is  subject  to  the  laws  of 
descent  and  conveyances  and  liable  to  the  claims  of  cred- 
itors. Vallette  v.  Bennett,  69  111.  632 ;  Barrett  v.  Hinck- 
ley, 124  id.  32;  Seaman  v.  Bisbee,  163  id.  91 ;  20  Am.  & 
Eng.  Ency.  of  Law,  901 ;  27  Cyc.  959. 

The  bill  alleges,  and  the  demurrer  admits,  the  city  of 
Metropolis  is  in  receipt  of  a  net  annual  income  from  the 
water-works  system  of  $3000.  In  City  of  Joliet  v.  Alexan- 
der, supra,  it  was  said:  "In  addition  to  mortgaging  the 
existing  system  the  ordinance  proposes  to  take  the  income 
now  derived  from  it,  amounting  to  about  $10,000  a  year, 
and  devote  it  to  the  payment  of  the  certificates.  This  is 
existing  property  and  income  of  the  city  derived  annually 
from  the  present  system  of  water-works,  independent  of 
the  extension  and  in  no  manner  resulting  from  or  depending 
upon  it.  The  city  is  to  lose  property  in  the  form  of  es- 
tablished income  for  the  purpose  of  paying  the  certificates. 
If  the  city,  being  indebted  beyond  the  constitutional  limit, 
can  issue  certificates  payable  out  of  that  fund  without  creat- 
ing a  debt,  it  would  be  equally  within  its  power  to  issue 
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obligations  by  pledging  the  fund  derived  from  dram-shop 
licenses,  or  licenses  from  hackmen,  peddlers,  theaters  or 
amusements,  or  any  other  funds  of  the  city.  All  of  the 
revenues  of  the  city,  except  such  as  would  be  derived  from 
general  taxation,  might  in  that  way  be  pledged  or  mort- 
gaged for  long  years  to  come,  and  we  apprehend  that  no 
one  would  be  found  to  say  that  such  a  scheme  would  not 
be  a  mere  evasion  of  the  constitution."  In  Schnell  v.  City 
of  Rock  Island,  232  III.  89,  it  was  said :  "A  city  may  ac- 
quire a  system  of  water-works  by  pledging  the  income  until 
it  shall  pay  for  the  system,  and  no  indebtedness  is  created. 
The  same  rule  might  apply  to  some  definite  extension  of 
water-works  where  the  income  of  the  extension  could  be 
separated  and  applied  to  payment,  but  an  obligation  to  pay 
with  the  income  of  property  already  owned  by  a  city  is  not 
different  from  an  obligation  to  pay  with  any  other  funds, 
so  far  as  the  question  whether  the  transaction  amounts  to 
a  debt  is  concerned." 

The  act  under  which  the  cases  above  referred  to  were 
decided,  leaving  out  of  consideration  the  amendment  of 
1905  authorizing  a  special  tax  of  one  cent  on  the  dollar, 
is  not  substantially  different  from  the  present  act.  The 
act  of  1899  limited  the  payment  of  water  certificates  issued 
for  the  purpose  of  purchasing  or  extending  a  water-works 
system  "solely  to  the  water  fund  hereinafter  provided  for." 
The  present  act  provides  that  such  certificates  shall  not  be 
or  become  an  obligation  of  the  city  payable  out  of  any  gen- 
eral fund,  but  shall  be  payable  solely  out  of  the  revenues 
derived  from  the  public  utility  or  property  for  the  acquisi- 
tion of  which  they  were  issued.  The  Joliet  case  not  only 
held  that  the  city  could  not  issue  certificates  for  the  exten- 
sion of  its  water-works  system  and  secure  their  payment  by 
a  mortgage  upon  the  plant  it  then  owned,  where  the  city 
was  already  indebted  to  the  constitutional  limit,  but  also 
held  that  it  could  not  mortgage  or  pledge  the  income  then 
being  derived  from  said  system  owned  by  it.    That  is  pre- 
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cisely  one  of  the  things  that  is  proposed  to  be  done  here. 
The  city  of  MetropoHs  proposes  not  only  to  mortgage  the 
plant  it  now  owns,  but  also  the  income  it  receives  from  the 
operation  of  the  plant,  to  secure  the  payment  of  the  water 
certificates  or  public  utility  certificates.  In  our  opinion  this 
case  is  not  distinguishable  from  the  Jolict  case,  and  the  court 
erred  in  sustaining  the  demurrer  to  and  dismissing  the  bill. 
The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer. 

Reversed  and  remanded,  with  directions. 


(No.  1 1 347. — Writ  awarded.) 

Joseph  Swager,  Petitioner,  vs,  J.  P.  Gillham,  Judge, 

Respondent. 

Opinion  filed  May  14,  1917, 

1.  Mandamus — what  is  a  proper  signing  of  mandamus  petition. 
Where  a  petition  for  mandamus  is  subscribed  and  sworn  to  by  the 
petitioner,  although  his  affidavit  and  signature  appear  below  the 
signature  of  his  counsel,  the  petition  is  sufficiently  signed. 

2.  Same — mandamus  is  a  proper  remedy  to  compel  expunging 
of  void  order  by  court.  Where  the  circuit  court  has  entered  a  void 
order  setting  aside  a  judgment  releasing  the  petitioner  from  cus- 
tody in  a  habeas  corpus  proceeding,  a  petition  for  mandamus  to 
compel  the  court  to  expunge  the  void  order  is  a  proper  remedy. 

3.  Habeas  corpus — judgment  in  habeas  corpus  proceeding  can 
not  be  reviewed  in  mandamus  proceeding  where  court  had  jurisdic- 
tion. Whether  a  judgment  in  a  habeas  corpus  proceeding  is  war- 
ranted by  the  testimony  or  whether  it  is  erroneous  are  questions 
which  cannot  be  reviewed  in  a  proceeding  by  petition  for  manda- 
mus to  compel  the  expunging  of  a  void  order  setting  aside  said 
judgment,  where  the  court  had  jurisdiction  of  both  the  subject 
matter  and  the  parties  in  the  former  proceeding. 

4.  Same — habeas  corpus  is  proper  remedy  where  inmate  has  re- 
covered from  insanity  but  authorities  have  failed  to  release  him. 
A  writ  of  habeas  corpus  is  a  proper  remedy  where  a  prisoner  in  a 
hospital  for  the  criminal  insane  has  fully  recovered  his  sanity  but 
the  authorities  have  failed  to  release  him,  as  he  is  entitled  to  his 
discharge  even  though  the  medical  superintendent  of  the  asylum 
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and  the  board  of  administration  have  failed  or  neglected  to  adjudge 
him  a  fit  subject  to  be  discharged,  and  said  authorities  are  bound 
to  act  in  such  case  without  a  demand  or  request  that  the  prisoner 
be  released. 

5.  Same — circuit  judge  cannot,  in  vacation,  enter  order  setting 
aside  a  judgment  in  a  habeas  corpus  proceeding.  The  circuit  court 
or  judge  who  has  rendered  a  judgment  in  a  habeas  corpus  proceed- 
ing cannot,  after  the  term  has  adjourned  and  during  the  vacation, 
vacate  or  set  said  judgment  aside. 

Original  petition  for  mandamus, 

J.  Fr^  G11.STER,  and  William  H.  Schuwkrk,  for 
petitioner. 

Edward  J.  Brundage,  Attorney  General,  and  Edward 
C.  Fitch,  for  respondent. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  a  petition  of  Joseph  Swager  praying  a  writ  of 
mandamus  against  J.  F.  Gillham,  one  of  the  judges  of  the 
circuit  court  of  Randolph  county,  commanding  him  to  ex- 
punge a  certain  order  entered  in  vacation  in  a  Itabeas  corpus 
proceeding  in  the  Randolph  county  circuit  court.  The  peti- 
tion alleges  said  Joseph  Swager  was  on  July  8,  1914,  tried 
in  the  criminal  court  of  Cook  county  for  murder,  and  that 
the  jury  found  by  their  verdict  he  was  insane  at  the  time 
of  the  commission  of  the  homicide  and  had  not  entirely  and 
permanently  recovered  from  such  insanity.  Thereupon  said 
criminal  court  entered  an  order  that  said  Joseph  Swager  be, 
and  he  was,  sentenced  to  the  Chester  State  Hospital  at  Ches- 
ter, Illinois,  and  "delivered  to  the  superintendent  of  the  said 
Chester  State  Hospital,  and  the  said  superintendent  hereby 
required  and  commanded  to  take  the  body  of  the  said  de- 
fendant, Joseph  Swager,  and  confine  him  in  said  Chester 
State  Hospital  in  safe  and  secure  custody  until  restored  to 
his  right  mind  and  be  adjudged  by  the  medical  superintend- 
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ent  thereof  and  the  board  of  commissioners  of  public  chari- 
ties a  fit  subject  to  be  discharged."  The  petition  alleged 
the  petitioner  was  delivered  to  Jerome  L.  Harrell,  superin- 
tendent of  the  Chester  State  Hospital,  and  has  been  there 
detained  since;  that  on  November  i8,  1916,  one  of  the  ju- 
dicial days  of  the  September,  1916,  term  of  the  circuit  court 
of  Randolph  county,  Illinois,  petitioner  filed  in  said  court 
a  petition  for  a  writ  of  habeas  corpus,  entitled  "Joseph 
Swager  vs.  The  Superintendent  of  Chester  State  Hospital ;" 
that  the  respondent,  Jerome  L.  Harrell,  superintendent  of 
the  said  Chester  State  Hospital,  entered  his  appearance  and 
made  his  return  to  said  writ  in  person  in  said  court  before 
Judge  Gillham,  the  presiding  judge  of  said  court;  that  a 
hearing  was  had,  at  which  said  medical  superintendent,  Je- 
rome L.  Harrell,  testified  that  in  his  opinion  the  petitioner 
had  fully  recovered  his  sanity  and  was  a  fit  subject  to  be 
discharged  from  custody;  that  he. had  conferred  with  Dr. 
Zeller,  State  alienist  and  member  of  the  board  of  commis- 
sioners of  public  charities,  and  that  Dr.  Zeller  informed  re- 
spondent that  in  his  opinion  petitioner  had  recovered  his 
sanity  and  was  a  fit  subject  to  be  discharged  from  custody ; 
that  respondent  testified  he  had  notified  the  board  of  com- 
missioners of  public  charities  of  the  habeas  corpus  proceed- 
ing about  ten  days  before  the  hearing.  The  petition  set  out 
a  letter  from  Dr.  Zeller  to  one  of  petitioner's  counsel,  in 
which  the  doctor  states  he  does  not  think  he  ought  to  appear 
in  the  case  although  he  is  deeply  interested.  The  letter 
further  stated  it  was  not  the  policy  of  the  board  to  oppose 
liabeas  corpus  proceedings  or  to  interpose  its  official  station 
and  influence,  but  that  Dr.  Harrell  and  his  staff  were  com- 
petent witnesses.  At  the  conclusion  of  the  hearing,  and  on 
November  18,  1916,  the  court  rendered  judgment  discharg- 
ing petitioner  from  the  Chester  State  Hospital.  The  judg- 
ment recites  the  court  heard  the  testimony  of  Dr.  Harrell, 
superintendent  of  the  Chester  State  Hospital,  Dr.  P.  A. 
Stubblefield,  assistant  superintendent,  and  H.  L.  Wooten, 
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supervisor  of  said  hospital.  Counsel  for  petitioner  say  in 
their  brief  that  Dr.  Harrell  requested  the  court  to  permit 
him  to  not  immediately  discharge  petitioner  but  to  keep  him 
a  few  days  until  an  opportunity  was  afforded  to  find  em- 
ployment for  him,  and  that  the  court  indicated  he  might  do 
this.  On  that  day,  November  ^i  8,  191 6,  an  order  was  en- 
tered adjourning  the  circuit  court  of  Randolph  county  until 
court  in  course.  The  petition  further  avers  that  after  No- 
vember 18,  1916,  and  before  December  22,  1916,  the  judge 
who  presided  at  the  habeas  corpus  hearing  telephoned  the 
superintendent  of  the  Chester  State  Hospital  to  detain  pe- 
titioner until  he  could  send  another  order  expunging  the 
judgment  of  November  18,  1916;  that  on  December  22, 
191 6,  and  during  the  vacation  of  said  circuit  court,  said 
judge  sent  an  order  to  be  filed  and  entered  of  record  in 
the  records  of  said  court  ordering  and  directing  the  judg- 
ment entered  November*  18,  1916,  discharging  Joseph  Swa- 
ger  from  the  Chester  State  Hospital,  be  expunged  from  the 
record,  vacated,  annulled  and  set  aside.  The  writ  of  man- 
damus is  prayed  commanding  Judge  Gillham  to  expunge 
this  last  mentioned  order  from  the  records  of  said  circuit 
court  of  Randolph  county. 

Respondent  demurred  to  the  petition,  and  assigned  as 
grounds  of  demurrer  (i)  that  the  petition  is  not  signed 
by  petitioner  or  in  his  name;  (2)  that  the  petition  does 
not  show  the  circuit  court  of  Randolph  county  had  juris- 
diction to  entertain  the  petition  for  a  writ  of  liabeas  corpus 
and  to  enter  the  order  set  out  in  the  petition  bearing  date 
of  November  18,  19 16,  discharging  the  petitioner.  Other 
grounds  of  a  highly  technical  character  are  assigned  as 
causes  for  demurrer. 

The  petition  is  subscribed  and  sworn  to  by  the  peti- 
tioner. His  affidavit  and  signature  appear  below  the  signa- 
ture of  his  counsel  to  the  petition  but  is  a  sufficient  signing 
of  the  petition. 
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If  the  court  had  jurisdiction  of  the  habeas  corpus  pro- 
ceeding and  of  the  parties  its  judgment  is  not  void,  and 
whether  it  was  right  or  wrong  cannot  in  this  proceeding  be 
inquired  into.  Section  7  of  the  act  for  the  location,  organi- 
zation and  management  of  an  asylum  for  insane  criminals 
provides  that  when  a  person  is  acquitted  on  a  trial  for  mur- 
der, and  some  other  offenses,  on  the  ground  of  insanity, 
"the  judge  of  the  court  in  which  such  trial  is  had  shall  order 
his  safe  custody  and  removal  to  such  asylum,  where  he 
shall  remain  until  restored  to  his  right  mind  and  be  ad- 
judged by  the  medical  superintendent  thereof,  and  the  board 
of  commissioners  of  public  charities  a  fit  subject  to  be  dis- 
charged." Paragraph  284  of  the  Criminal  Code  provides 
that  a  lunatic  or  insane  person  shall  not  be  found  guilty  of 
any  crime  if  the  crime  charged  was  committed  in  the  con- 
dition of  insanity.  If  upon  the  trial  it  appears  from  the 
evidence  that  the  crime  was  committed  as  charged  but  that 
at  the  time  it  was  committed  the  person  charged  was  a  luna- 
tic or  insane  the  jury  shall  so  find  by  their  verdict,  and 
further  find  whether  such  person  has  or  has  not  entirely 
and  permanently  recovered  from  such  lunacy  or  insanity. 
If  the  jury  find  he  has  not  entirely  and  permanently  re- 
covered, the  court  shall  cause  such  person  to  be  taken  to  a 
State  hospital  for  the  insane  and  there  kept  in  safety  until 
he  shall  have  fully  and  permanently  recovered.  At  the  trial 
of  petitioner  in  the  criminal  court  of  Cook  county  for  the 
crime  of  murder  the  jury  found  he  committed  the  homicide, 
that  he  was  insane  at  the  time  he  committed  it  and  had  not 
entirely  and  permanently  recovered  from  such  insanity.  He 
was  by  the  judgment  of  the  court  committed  to  the  asylum 
for  insane  criminals  at  Chester,  to  be  there  kept  in  custody 
"until  restored  to  his  right  mind  and  be  adjudged  by  the 
rnedical  superintendent  thereof  and  the  board  of  commis- 
sioners of  public  charities  a  fit  subject  to  be  discharged." 

It  is  contended  by  respondent  that  the  circuit  court  of 
Randolph  county  had  no  jurisdiction  to  issue  the  writ  of 
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habeas  corpus  until  the  medical  superintendent  of  the  asylum 
and  the  State  board  of  administration,  which  succeeded  to 
the  powers  and  duties  of  the  board  of  charities,  had  ad- 
judged petitioner  a  fit  subject  to  be  discharged,  or  at  least 
until  a  request  for  such  action  had  been  made  upon  such 
authorities  and  refused  by  them.  Under  the  law  and  order 
of  commitment  the  detention  of  petitioner  was  only  lawful 
so  long  as  he  had  not  fully  and  permanently  recovered  his 
sanity.  When  he  had  fully  and  permanently  recovered  he 
was  entitled  to  his  discharge  even  though  the  medical  super- 
intendent of  the  asylum  and  the  board  of  administration  had 
failed  or  neglected  to  adjudge  him  a  fit  subject  to  be  dis- 
charged. Said  authorities  had  power,  when  he  fully  recov- 
ered from  his  insanity,  to  so  determine  and  discharge  him 
without  the  order  of  a  court  in  a  habeas  corpus  or  other 
proceeding.  Their  neglect  or  refusal  to  act  after  such  re- 
covery could  not  make  his  detention  lawful.  They  were 
charged  by  the  law  with  keeping  him  in  custody  until  he 
was  fit  to  be  discharged  by  reason  of  having  fully  recov- 
ered from  his  insanity.  They  were  bound  to  know  when 
he  had  recovered  and  to  then  release  him  from  custody,  and 
no  demand  or  request  is  required  to  be  made  of  them  to 
act  in  the  matter.  The  writ  of  habeas  corpus  is  a  proper 
remedy  in  such  cases  where  the  prisoner  has  fully  recovered 
his  sanity  but  the  authorities  charged  with  that  duty  have 
failed  to  release  him.  We  are  of  opinion,  therefore,  the 
court  had  jurisdiction  of  the  subject  matter. 

The  petition  avers  that  Jerome  L.  Harrell,  superintend- 
ent of  the  Chester  State  Hospital,  entered  his  appearance 
in  person  and  made  return  to  the  writ  and  evidence  was 
heard  by  the  court;  that  said  Jerome  L.  Harrell  testified 
that  in  his  opinion  petitioner  had  fully  recovered  his  sanity 
and  was  a  fit  subject  to  be  discharged;  that  he  had  con- 
ferred with  Dr.  Zeller,  alienist  and  member  of  the  State 
board  of  administration,  and  that  Dr.  Zeller  gave  it  as  his 
opinion  petitioner  had  recovered  his  sanity  and  was  a  fit 
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subject  to  be  discharged.  The  judgment  recites  that  in  ad- 
dition to  the  testimony  of  Dr.  Harrell  tlie  court  heard  the 
testimony  of  Dr.  Stubblefield,  assistant  superintendent  of 
said  hospital,  and  of  H.  L.  Wooten,  supervisor  of  said  hos- 
pital, and  the  court  found  from  the  evidence  that  petitioner 
had  fully  recovered  his  mental  faculties  and  he  was  ordered 
discharged.  Whether  the  judgment  was  warranted  by  the 
testimony  or  whether  it  was  erroneous,  it  was  a  judgment 
of  a  court  of  competent  jurisdiction  having  jurisdiction  of 
both  the  subject  matter  and  the  parties  and  cannot  be  re- 
viewed in  this  proceeding  but  must  be  considered  as  a  valid 
and  binding  judgment.  (People  v.  Petit,  266  111.  628.) 
The  court  or  judge  who  rendered  it  could  not,  after  the 
term  had  adjourned  and  during  the  vacation  between  terms, 
vacate  or  set  it  aside.  The  powers  of  a  judge  of  a  circuit 
court  in  vacation  are  very  limited  and  are  defined  by  the 
statute,  and  do  not  include  the  power  to  make  orders  in  va- 
cation setting  aside  judgments  rendered  during  term  time. 
It  is  not  claimed  that  any  fraud  or  imposition  was  practiced 
on  the  court  in  the  habeas  corpus  proceeding,  but  apparently 
the  judge  concluded,  after  the  term  had  adjourned,  that  he 
had  no  jurisdiction  to  enter  the  order  in  the  habeas  corpus 
case,  and  for  that  reason  made  the  order  in  vacation  vacat- 
ing, annulling  and  setting  aside  the  judgment  rendered  in 
term  time.  This  action  was  without  authority  of  law  and 
void,  and  the  judgment  remaining  unreversed  is  in  full 
force  and  effect.  The  void  order  has  operated,  however,  to 
prevent  the  judgment  being  given  effect  by  the  release  from 
custody  of  petitioner.  In  a  case  similar  in  principle  the  writ 
of  mandamus  was  awarded  commanding  that  a  void  order 
be  expunged,  in  People  v.  Petit,  supra. 

The  demurrer  is  overruled  and  the  writ  awarded. 

Writ  awarded. 
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(No.  10904. — ^Judgment  affirmed.) 
Robert  Hill  et  al.  Plaintiffs  in  Error,  vs.  The  Bay  Bot- 
toms Drainage  District  et  cU,  Defendants  in  Error. 

Opinion  Hied  April  rp,  ipi/. 

This  case  is  controlled  by  the  decision  in  Stokes  v.  Bay  Bot- 
toms Drainage  District,  (post,  p.  390.) 

Writ  of  Error  to  the  County  Court  of  Pope  county; 
the  Hon.  W.  A.  Whiteside,  Judge,  presiding. 

Charles  Durfee,  for  plaintiffs  in  error. 

John  W.  Browning,  Edward  C.  Craig,  and  Donald 
B.  Craig,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

A  writ  of  error  was  sued  out  of  this  court  to  review 
the  judgment  of  the  county  court  of  Pope  county  organ- 
izing the  Bay  Bottoms  Drainage  District  and  a  judgment 
confirming  an  assessment  of  benefits.  The  record  filed  in 
return  to  the  writ  of  error  is  identical  with  the  record  in 
the  case  of  Stokes  v.  Bay  Bottoms  Drainage  District,  (post, 
p.  390. )  The  errors  assigned  upon  the  record  are  the  same 
as  the  errors  assigned  in  that  case,  with  the  exception  of 
four  alleged  errors  which  are  omitted  in  this.  The  brief 
and  argument  are  the  same  as  the  brief  and  argument  in 
the  other  case  except  as  to  errors  not  assigned  on  this  rec- 
ord. The  decision  in  that  case  that  the  court  had  juris- 
diction to  organize  the  district  and  that  none  of  the  errors 
assigned  would  justify  a  reversal  applies  to  this  case.  For 
the  reasons  given  in  the  opinion  filed  in  that  case  the  judg- 
ment of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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(No.  1 091 2. — Reversed  and  remanded.) 

Chari^ES  H.  Warner  et  al.  Plaintiffs  in  Error,  vs.  Charles 

W.  Flack  et  al.  Defendants  in  Error. 

Opinion  Hied  April  ip,  ipi/ — Rehearing  denied  June  6,  ipij. 

1.  Attorney  and  cuknt — what  contract  is  void  as  contrary  to 
public  policy.  A  contract  between  attorney  and  client  whereby  the 
attorney  agrees  to  render  his  services  in  controlling  or  advising 
with  a  relative  of  the  client  so  as  to  prevent  her  from  disinherit- 
ing him  and  to  secure  by  such  means  a  portion  of  her  property  for 
the  client  is  void,  as  contrary  to  public  policy. 

2.  Same — rule  where  attorney  purchases  property  from  client. 
Where  an  attorney  purchases  property  of  his  client,  it  is  not  nec- 
essary, in  order  to  avoid  the  conveyance,  to  show  fraud  or  impo- 
sition but  the  burden  is  on  the  attorney  to  show  perfect  fairness, 
adequacy  and  equity  in  the  transaction,  and  upon  his  failure  to 
make  such  proof  a  court  of  equity  will  treat  the  case  as  one  of  con- 
structive fraud. 

3.  Fraud — heirs  may  maintain  a  bill  to  set  aside  a  deed  obtained 
by  fraud.  In  Illinois  the  right  of  a  grantor  to  repudiate  a  convey- 
ance for  fraud  descends  to  his  heirs  and  may  be  exercised  by  them 
whether  the  fraud  is  actual  or  constructive,  and  a  bill  by  heirs  of  a 
grantor  alleging  that  the  defendants,  while  acting  as  the  attorneys 
of  the  grantor,  acquired  a  conveyance  of  his  property  by  undue  in- 
fluence and  for  an  inadequate  consideration,  requires  answer  and 
proof  by  the  defendants. 

4.  Deeds — wife  joining  in  conveyance  of  husband's  property  is 
not  bound  by  covenants.  A  wife  who  has  nothing  but  an  inchoate 
right  of  dower  in  her  husband's  property  does  not,  by  joining  in  a 
warranty  deed  to  his  land  and  in  an  assignment  of  his  interest  in 
personal  property,  become  bound  by  the  covenants  of  warranty  con- 
tained in  such  instruments. 

5.  Equity — bill  to  set  aside  deed  should  offer  to  return  the  con- 
sideration, with  interest.  A  bill  by  heirs  to  set  aside  a  deed  of  their 
ancestor  to  his  attorneys  for  constructive  fraud  should  offer  to  re- 
turn the  actual  cash  consideration,  with  interest. 

6.  Pleading — law  presumes  intestacy  in  absence  of  allegations 
to  the  contrary.  In  alleging  title  by  descent  it  is  not  necessary  to 
allege  intestacy  of  the  ancestor,  as  such  intestacy  is  presumed  in 
the  absence  of  allegations  to  the  contrary,  and  even  though  the  an- 
cestor left  a  will  it  will  be  presumed  that  his  heirs  took  his  land 
until  the  proof  shows  that  the  will  was  executed  so  as  to  pass  real 
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estate  and  that  its  contents  were  inconsistent  with  the  claim  of 
the  heirs. 

7.  Same — what  is  a  sufficient  allegation  of  the  title  of  the  heirs. 
An  allegation  that  a  person  acquired  title  to  land  and  that  he  died 
leaving  heirs  is  a  sufficient  allegation  of  the  title  of  the  heirs,  and 
it  is  no  more  necessary  to  allege  that  he  died  without  having  exe- 
cuted a  will  than  that  he  died  without  having  executed  a  convey- 
ance of  any  other  kind. 

Writ  of  Error  to  the  Circuit  Court  of  McDonoiigh 
county ;  the  Hon.  H.  M.  Waggoner,  Judge,  presiding. 

Millard  R.  Powers,  (James  L.  Clark,  of  counsel,) 
for  plaintiffs  in  error. 

Chiperfield  &  Chiperfield,  (Charles  W.  Flack, 
and  John  C.  Lawyer,  of  counsel,)  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  plaintiffs  in  error,  Mary  A.  Warner,  Charles  H. 
Warner  and  John  C.  Warner,  filed  a  bill  against  the  de- 
fendants in  error,  Charles  W.  Flack  and  John  C.  Lawyer, 
in  the  circuit  court  of  McDonough  county,  to  which  the 
court  sustained  a  demurrer,  and  the  complainants  sued  out 
a  writ  of  error  to  reverse  the  decree,  which  dismissed  their 
bill  for  want  of  equity. 

The  bill  alleged  that  Mary  M.  Harris  prior  to  Novem- 
ber I,  1910,  was  possessed  of  certain  real  estate  in  McDon- 
ough county,  together  with  upwards  of  $50,000  in  money, 
notes  and  mortgages;  that  John  S.  Warner  was  her 
brother,  the  husband  of  the  complainant  Mary  A.  Warner, 
the  father  of  the  complainant  Charles  H.  Warner  and  the 
grandfather  of  the  complainant  John  C.  Warner,  who  was 
a  son  of  a  deceased  son  of  John  S.  Warner;  that  seeking 
to  prevent  his  sister  from  disinheriting  him  he  employed  the 
defendants.  Flack  and  Lawyer,  who  were  attorneys  at  law 
and  partners,  and  entered  into  a  written  contract  with  them 
whereby  they  engaged  to  render  all  legal  services  necessary 
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or  that  might  be  required  in  controlling  or  advising  with 
Mrs.  Harris,  or  in  prosecuting  any  suit  or  suits  for  the  ap- 
pointment of  a  conservator,  or  the  setting  aside  of  the  will 
or  any  other  legal  document,  or  prosecuting  any  legal  pro- 
ceeding that  might  be  necessary  to  secure  the  rights  and  in- 
terests of  the  said  John  S.  Warner  in  and  to  the  property 
of  the  said  Mary  M.  Harris,  whether  said  proceeding  might 
be  taken  before  her  death  or  after  her  death,  the  compen- 
sation of  the  defendants  to  be  one-third  of  whatever  might 
be  collected  from  the  estate  of  Mrs.  Harris;  that  the  ser- 
vices so  agreed  to  be  rendered  were  continuous  until  after 
the  death  of  Mrs.  Harris,  which  occurred  on  September  7, 
191 5,  and  in  part  performance  of  their  contract  of  employ- 
ment the  defendants  procured  from  Mrs.  Harris  a  trust 
deed  conveying  to  James  C.  Hammond,  trustee,  her  real 
estate,  worth  about  $45,000,  and  money  and  securities 
amounting  to  about  $51,000,  to  hold  for  the  benefit  of  Mrs. 
Harris  during  her  lifetime  and  after  her  death  for  the 
use  of  certain  other  relatives,  among  them  John  S.  Warner, 
whose  proportion  was  to  be  one-seventh,  which  was  worth 
about  $14,000.  Afterward,  and  while  the  said  contract  of 
employment  was  in  full  force,  the  defendants  obtained  from 
John  S.  Warner  and  his  wife  a  warranty  deed  of  all  his 
interest  in  all  of  said  real  estate,  and  also  an  assignment  of 
all  his  interest  in  and  to  all  the  real  estate  and  personal 
property  which  he  had  acquired  or  might  become  entitled  to 
under  the  said  trust  deed,  the  defendants  taking  the  prop- 
erty in  the  proportion  of  one-third  to  Lawyer  and  two- 
thirds  to  Flack.  This  instrument  also  purported  to  convey 
to  the  defendants  all  property  that  John  S.  Warner  might 
inherit  from  Mrs.  Harris  or  become  entitled  to  by  virtue 
of  his  relationship  to  her,  and  constituted  the  defendants  his 
attorneys,  in  his  name  but  for  their  sole  benefit,  to  recover 
•and  receive  all  the  lands  and  moneys  that  might  become  due 
and  owing  to  the  said  John  S.  Warner  from  Mary  M.  Har- 
ris or  James  C.  Hammond,  the  trustee  in  the  said  deed  of 
278  -  20  r^         T 
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trust,  and  any  lands  or  moneys  that  John  S.  Warner  might 
inherit  from  Mrs.  Harris  or  become  entitled  to  by  virtue 
of  his  relationship  to  her. 

While  the  consideration  expressed  in  the  said  deed  was 
$6000  and  in  the  said  assignment  $10,000,  the  actual  sum 
paid  by  the  defendants  was  only  $3500  for  both  of  said 
conveyances,  the  defendants  well  knowing  that  the  one- 
seventh  part  of  said  estate  was  worth  at  least  $14,000.  The 
relation  of  attorneys  and  client  then  existed  between  the 
said  defendants  and  John  S.  Warner,  who  was  eighty-six 
years  of  age  and  was  in  a  condition  of  mind  to  be  easily 
influenced  by  his  attorneys,  and  by  reason  of  that  relation- 
ship and  the  confidence  reposed  in  said  attorneys,  and  the 
inadequacy  in  the  price  paid  him  by  the  defendants,  the 
said  conveyances  are  fraudulent  and  void  and  should  be 
set  aside. 

John  S.  Warner  died  on  June  12,  19 14,  leaving  the  com- 
plainants, his  widow  and  only  heirs-at-law.  After  the  death 
of  Mrs.  Harris  the  defendants  filed  their  bill  in  the  circuit 
court  of  McDonough  county  for  the  partition  of  her  estate, 
claiming  the  entire  interest  of  the  said  John  S.  Warner,  and 
the  complainants,  who  were  not  made  parties  to  the  suit, 
filed  a  petition  to  be  allowed  to  intervene  and  be  made  de- 
fendants, but  the  court  refused  to  grant  the  petition  and 
rendered  a  final  decree  adjudging  that  the  defendants  and 
the  other  persons  (except  John  S.  Warner)  who  were  men- 
tioned in  the  trust  deed  as  beneficiaries  were  the  owners  of 
said  estate  as  tenants  in  common.  The  complainants  of- 
fered to  re-pay  the  $3500  paid  by  the  defendants  to  John 
S.  Warner,  and  prayed  that  the  deed  and  assignment  from 
him  to  the  defendants  be  decreed  null  and  void  and  that  it 
be  decreed  that  the  defendants  have  no  interest  in  the  prop- 
erty of  the  estate  of  Mary  M.  Harris,  deceased,  but  that  all 
interest  which  would  have  passed  to  John  S.  Warner  had- 
he  survived  the  said  Mary  M.  Harris  is  now  vested  in  the 
complainants. 
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The  contract  for  services  to  be  rendered  for  the  purpose 
of  controlling  or  advising  Mrs.  Harris  so  as  to  prevent  her 
from  disinheriting  her  brother,  and  to  secure  by  such  means 
his  rights  and  interests  in  her  property,  was  contrary  to 
public  policy.  All  such  contracts  are  clearly  void,  for  they 
tend  to  the  deceit  and  injury  of  third  persons  and  encourage 
artifices  and  improper  attempts  to  control  the  exercise  of 
their  free  judgment  in  the  disposition  of  their  property. 
(Story's  Eq.  Jur.  sec.  265.)  No  relief  is  asked  in  respect 
to  this  contract. 

The  procuring  of  the  conveyances  to  the  defendants 
from  their  client  was  an  independent  transaction,  entered 
into  after  the  trust  deed  had  been  obtained.  The  demurrer 
admits  that  during  the  existence  of  the  relation  of  attorney 
and  client  the  defendants  purchased  theif  client's  property. 
In  such  case  it  is  not  necessary  to  show  fraud  or  imposition 
on  the  client,  but  the  burden  is  thrown  upon  the  attorney 
of  proving  the  perfect  fairness,  adequacy  and  equity  of  the 
transaction,  and  upon  his  failure  to  make  such  proof  a  court 
of  equity  will  treat  the  case  as  one  of  constructive  fraud. 
(Mansfield  y.  Wallace,  217  111.  610;  Willin  v.  Burdette,  172 
id.  117;  Zeigler  v.  Hughes,  55  id.  288;  Elmore  v.  John- 
son, 143  id.  513.)  The  bill  therefore  showed  a  good  cause 
of  action  in  John  S.  Warner,  in  his  lifetime,  to  set  the  con- 
veyance aside. 

The  defendants  in  error  insist  that  this  cause  of  action 
did  not  survive  to  the  heirs  of  John  S.  Warner.  Under 
the  common  law  most  personal  actions  were  held  to  abate. 
Statutes  passed  from  time  to  time  have  increased  the  num- 
ber which  survive,  so  that  in  this  State  the  case  is  reversed 
and  most  causes  of  action  now  survive,  including  all  actions 
for  fraud  or  deceit.  The  rule  has  no  application  to  cases  of 
equitable  cognizance,  for  remedies  administered  in  equity 
do  not  die  with  the  person. 

The  defendants  in  error  argue  that  when  they  procured 
the  deed  from  their  client  the  title  to  the  property  passed 


Digitized  by 


Google 


808  Warner  v.  Flack.  [278  III. 

to  them ;  that  the  deed  was  not  void  but  voidable  only ;  that 
the  right  to  have  it  set  aside  was  personal  to  the  grantor 
and  could  not  be  exercised  by  his  heirs.  Ricknian  v.  M.eier, 
213  111.  507,  gives  a  complete  answer  to  this  contention.  It 
is  parallel  in  its  facts  to  this  case,  the  confidential  relation 
existing  in  that  case  being  that  of  parent  and  child.  In 
regard  to  the  same  contention  made  here  the  court  said: 
"The  law  is  that  where  a  deed  or  other  conveyance  has 
been  procured  by  undue  influence,  if  it  be  not  ratified  by 
the  party  making  it  after  the  undue  influence  has  ceased  to 
operate,  it  may  be  set  aside  after  his  death  at  the  suit  of 
those  who  succeed  to  his  rights. — Bigelow  on  the  Law  of 
Fraud,  p.  268 ;  Walker  v.  Smith,  29  Beav.  394 ;  LcGendre 
V.  Goodridge,  46  N.  J.  Eq.  419 ;  Lifts  v.  Lendliardt,  127  Mo. 
271;  Prentice  v.  Aclwrn,  2  Paige,  30;  Martin  v.  Bolton, 
75  Ind.  275."  Lezvis  v.  McGrath,  191  111.  401,  is  another 
case  essentially  like  the  present.  The  deed  was  set  aside  at 
the  suit  of  the  grantor's  heirs,  and  though  their  right  to 
maintain  the  bill  is  not  discussed  in  the  opinion,  the  ex- 
istence of  such  right  was  necessary  to  the  relief  granted. 
Again,  in  Ross  v.  Pay  son,  160  111.  349,  conveyances  of  real 
estate  by  a  client  to  his  attorney  were  set  aside  at  the  suit 
of  the  heirs  solely  on  the  ground  that  the  defendant  had 
failed  to  establish  the  fairness,  adequacy  and  equity  of  the 
conveyances,  though  the  evidence  failed  to  show  that  the 
grantor  was  incapable  of  transacting  ordinary  business.  It 
is  true  that  these  cases  were  decided  upon  evidence  heard 
and  not  upon  the  question  of  pleading  and  that  the  bills 
alleged  mental  incompetency,  but  they  were  decided  in  each 
case,  independently  of  the  question  of  mental  capacity,  be- 
cause of  the  failure  of  the  defendant  to  show  the  fairness, 
adequacy  and  equity  of  the  transactions.  If  it  was  unneces- 
sary to  prove  mental  incapacity  it  was  unnecessary  to  allege 
it.  The  bill  now  under  consideration  alleges  that  the  in- 
struments in  question  were  obtained  by  undue  influence,  for 
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an  inadequate  consideration.     This  is  sufficient  to  require 
answer  and  proof  from  the  defendants. 

Assignability  and  heritability  of  rights  are  not  always, 
though  usually,  co-existent  Rights  may  pass  by  descent 
which  cannot  be  assigned,  as  the  possibility  of  reverter  after 
the  expiration  of  a  determinable  fee,  {North  v.  Graham, 
235  111.  178,)  or  the  right  of  re-entry  for  breach  of  a  con- 
dition subsequent,  (Golconda  Northern  Railway  v.  Gulf 
Lifics  Railroad,  265  III.  194,)  though  there  is  probably  no 
case  of  a  right  which  is  assignable  but  will  not  pass  by  de- 
scent. Mr.  Justice  Story,  in  his  Commentaries  on  Equity 
Jurisprudence,  (sec.  iO40gr,)  says:  "So  an  assignment  of 
a  bare  right  to  file  a  bill  in  equity  for  a  fraud  committed 
upon  the  assignor  will  be  held  void  as  contrary  to  public 
policy  and  as  savoring  of  the  character  of  maintenance,  of 
which  we  shall  presently  speak.  So  a  mere  right  of  action 
for  a  tort  is  not,  for  the  like  reason,  assignable.  Indeed,  it 
has  been  laid  down  as  a  general  rule  that  where  an  equitable 
interest  is  assigned,  in  order  to  give  the  assignee  a  locus 
standi  in  judicio  in  a  court  of  equity  the  party  assigning 
such  right  must  have  some  substantial  possession  and  some 
capability  of  personal  enjoyment,  and  not  a  mere  naked 
right  to  overset  a  legal  instrument  or  to  maintain  a  suit." 
To  sustain  this  doctrine  is  cited  the  case  of  Prosser  v.  Bd- 
monds,  i  Y.  &  C.  481,  the  leading  English  case,  in  which 
Lord  Abinger  said :  "But  in  a  case  where  a  party  assigns 
his  whole  estate  and  afterwards  make  an  assignment,  gen- 
erally, of  the  same  estate  to  another  person,  and  the  second 
assignee  claims  to  set  aside  the  first  assignment  as  fraudu- 
lent and  void,  the  assignor  himself  making  no  complaint  of 
fraud  whatever,  it  appears  to  me  that  the  right  of  the  sec- 
ond assignee  to  make  such  claim  would  be  a  question  de- 
serving of  great  consideration.  My  present  impression  is 
that  such  a  claim  could  not  be  sustained  in  equity  unless  the 
party  who  made  the  assignment  joined  in  the  prayer  to  set 
it  aside.    In  such  a  case  a  second  assignment  is  merely  that 
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of  a  right  to  file  a  bill  in  equity  for  a  fraud,  and  I  should 
say  that  some  authority  is  necessary  to  show  that  a  man 
can  assign  to  another  a  right  to  file  a  bill  for  a  fraud 
committed  upon  himself.  *  *  *  in  the  course  of  the 
argument  it  was  urged  that  an  equitable  as  well  as  a  legal 
interest  may  be  the  subject  of  conveyance,  and  that  the  as- 
signee of  a  chose  in  action  may  file  a  bill  in  equity  to  re- 
cover it  although  he  cannot  proceed  at  law  for  that  purpose. 
But  where  an  equitable  interest  is  assigned,  it  appears  to 
me  that  in  order  to  give  the  assignee  a  locus  standi  in  a 
court  of  equity  the  party  assigning  that  right  must  have 
some  substantial  possession, — some  capability  of  personal 
enjoyment, — and  not  a  mere  naked  right  to  overset  a  legal 
instrument.  *  *  *  In  the  present  case  it  is  impossible 
that  the  assignee  can  obtain  any  benefit  from  his  security 
except  through  the  medium  of  the  court.  He  purchases 
nothing  but  a  hostile  right  to  bring  parties  into  a  court  of 
equity  as  defendants  to  a  bill  filed  for  the  purpose  of  ob- 
taining the  fruits  of  his  purchase.  ♦  ♦  *  Robert  Todd, 
when  he  assigned,  was  in  possession  of  nothing  biit  a  mere 
naked  right.  He  could  obtain  nothing  without  filing  a  bill. 
No  case  can  be  found  which  decides  that  such  a  right  can 
be  the  subject  of  assignment,  either  at  law  or  in  equity." 

In  Dickinson  v.  Burr  ell,  L.  R.  i  Eq.  Cas.  337,  a  convey- 
ance of  an  interest  in  an  estate  was  fraudulently  procured 
from  Dickinson  by  his  solicitor  to  a  third  party  for  the  solic- 
itor's benefit  for  a  very  inadequate  consideration.  Dick- 
inson learning  of  the  fraud  made  another  transfer  of  his 
interest  in  the  estate  to  trustees  for  the  benefit  of  himself 
and  his  children,  reciting  in  the  conveyance  the  facts  and 
that  he  disputed  the  validity  of  the  first  conveyance.  The 
trustees  filed  a  bill  to  set  aside  the  first  conveyance  upon  the 
re-payment  of  the  consideration  money  and  interest  and  to 
establish  the  trust.  The  master  of  the  rolls  in  sustaining 
the  bill  said :  "The  distinction  is  this :  If  James  Dickinson 
had  sold  or  conveyed  the  right  to  sue  to  set  aside  the  in- 
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denture  of  December,  i860,  without  conveying  the  property 
or  his  interest  in  the  property,  which  is  the  subject  of  that 
indenture,  that  would  not  have  enabled  the  grantee,  A  B,  to 
maintain  this  bill,  but  if  A  B  had  bought  the  whole  inter- 
est of  James  Dickinson  in  the  property  then  it  would.  The 
right  of  suit  is  a  right  incidental  to  the  property  conveyed." 
In  regard  to  this  distinction  we  agree  with  what  was  said 
by  the  Supreme  Court  of  California  in  the  examination  of 
this  question  in  Whitney  v.  Kelley,  94  Cal.  146:  "It  is 
difficult  to  appreciate  the  distinction  thus  attempted  to  be 
drawn  in  the  two  cases.  The  one  is  an  assignment  of  a 
right  to  acquire  property  by  setting  aside  a  fraudulent  con- 
veyance of  it,  and  the  other  a  conveyance  of  the  property 
with  an  incidental  right  of  setting  aside  the  prior  fraudu- 
lent conveyance."  The  distinction  is  too  unsubstantial  to 
be  the  basis  of  different  equitable  rights. 

In  McMahon  v.  Allen,  35  N.  Y.  403,  a  debtor  was  in- 
duced by  the  fraud  of  his  agent  to  convey  his  interest  in 
his  mother's  estate  and  certain  other  property  to  the  agent, 
to  the  prejudice  of  his  creditors,  for  a  very  inadequate  con- 
sideration and  in  ignorance  of  the  fraud.  He  soon  after 
made  a  general  assignment  of  his  property  for  the  benefit 
of  his  creditors,  with  full  power  to  sue  for  the  same,  and 
his  assignees  filed  a  bill  to  set  aside  the  conveyance  to  the 
agent.  The  bill  was  sustained,  the  court  citing  and  quoting 
at  length  from  Dickinson  v.  Burrell,  supra,  as  an  accurate 
exposition  of  the  law  which  should  control  the  case  under 
consideration. 

In  Traer  v.  Clews,  115  U.  S.  528,  Clews  was  the  owner 
of  $50,000  stock  in  a  construction  company,  on  which  divi- 
dends amounting  to  $10,500  were  declared  in  1873  and 
1874.  He  was  afterward  adjudicated  a  bankrupt,  and  the 
stock,  with  the  dividends,  passed  to  Tappan,  his  assignee  in 
bankruptcy.  The  construction  company  went  into  voluntary 
liquidation  and  Traer  was  appointed  one  of  the  trustees  to 
settle  its  affairs.  Knowing  of  the  existence  of  the  dividends, 
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of  which  Clews  and  Tappan  were  ignorant,  Traer  bought 
the  stock  of  the  assignee.  Afterward  the  assignee  sold  to 
Clews  all  claims  on  account  of  the  stock,  and  the  latter 
brought  suit  in  the  State  court  of  Iowa  for  the  value  of  the 
stock  and  recovered  a  judgment  for  $15,000,  which  was  af- 
firmed by  the  Supreme  Court  of  Iowa  and  the  Supreme 
Court  of  the  United  States.  The  latter  court  cites  the  cases 
of  Dickinson  v.  Burrell  and  McMahon  v.  Allen,  supra,  with 
others,  and  says :  "Applying  the  rule  established  by  these 
authorities,  we  are  of  opinion  that,  so  far  as  the  question 
under  consideration  is  concerned,  the  assignment  from  Tap- 
pan  to  Clews  was  the  transfer  not  merely  of  a  naked  right 
to  bring  a  suit  but  of  a  valuable  right  of  property,  and  w^as 
therefore  valid  and  effectual." 

In  section  153  of  Pomeroy  on  Remedies  and  Remedial 
Rights,  among  illustrations  of  personal  rights  which  cannot 
be  assigned,  is  mentioned  the  right  of  a  grantor  to  avoid 
his  conveyance  on  the  ground  of  fraud.  The  saying  of  Lord 
Justice  Turner  in  DeHoghton  v.  Money,  L.  R.  2  Ch.  164, 
that  "the  right  to  complain  of  fraud  is  not  a  marketable 
commodity,"  is  often  quoted.  The  cases  of  Gruber  v.  Baker, 
20  Nev.  453,  Smith  v.  Harris,  43  Mo.  557,  and  Whitney  v. 
Kelley,  supra,  follow  Prosser  v.  Edmonds,  supra,  and  there 
are  many  similar  decisions.  The  text  writers  generally 
state,  and  the  cases  have  decided,  the  rule  that  a  right  of 
action  for  fraud  cannot  be  assigned  at  law  or  in  equity.  The 
decisions  were  based  on  the  ground,  first,  that  such  assign- 
ments are  contrary  to  the  policy  of  the  law  against  main- 
tenance or  champerty;  and  second,  that  they  are  contrary 
to  the  prohibition  of  the  common  law  against  the  convey- 
ance or  transfer  of  property  in  the  adverse  possession  of 
another.  This  prohibition  no  longer  exists,  and  an  absolute 
conveyance  of  property,  real  or  personal,  is  not  within  the 
reason  of  the  first  ground  of  objection.  Therefore  many 
decisions  of  the  courts  are  now  found  which  in  the  applica- 
tion of  the  rule,  or  as  an  exception  to  it,  hold  that  a  convey- 
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ance  of  property  in  the  adverse  possession  of  a  third  per- 
son under  a  voidable  title  carries  with  it  the  incidental  right 
of  the  grantor  to  maintain  a  suit  in  equity  to  set  aside  the 
voidable  title.  In  addition  to  those  cases  which  have  al- 
ready been  referred  to  may  be  cited  Gandy  v.  Fortner,  119 
Ala.  303;  Parker  v.  Simpson,  180  Mass.  334;  Busier e  v. 
Reilly,  189  id.  518;  Coon  v.  Dennis,  11 1  Mich.  450;  Hous- 
ton V.  National  Mutual  Building  Ass'n,  80  Miss.  31 ;  Con- 
necticut Mutual  Life  Ins.  Co.  v.  Smith,  117  Mo.  261 ;  Weis- 
senfels  v.  Cable,  208  id.  532 ;  Sommervaill  v.  McDermott, 
116  Wis.  504;  Borchert  v.  Borchert,  132  id.  593;  Wimpf- 
heimer  v.  Perrin,  61  N.  J.  Eq.  126. 

In  this  State  the  right  to  maintain  a  suit  to  set  aside  a 
title  to  land  obtained  fraudulently  has  been  sustained  in 
favor  of  either  the  heirs  of  the  defrauded  grantor  or  his 
assignee  in  the  following  cases:  Whitney  v.  Roberts,  22 
111.  381;  Smith  V.  Wright,  49  id.  403;  Ross  v.  Pay  son, 
supra;  Prince  v.  Dupuy,  163  111.  417;  Lends  v.  McGrath, 
supra;  Rickman  v.  Meier,  supra.  In  some  of  these  the 
right  to  maintain  the  suit  was  not  questioned ;  in  others  it 
was  expressly  decided.  In  some  the  fraud  was  actual;  in 
others  constructive.  There  is  no  distinction  between  cases 
of  actual  fraud  and  those  of  constructive  fraud.  It  would 
be  a  defect  in  the  law  if  there  were  no  remedy  against  an 
attorney  who,  having  got  his  client's  property  unfairly  by 
taking  advantage  of  his  confidence,  had  succeeded  in  re- 
taining it  by  the  same  means  until  his  client's  death.  An 
intending  purchaser  may  not  be  required  to  disclose  to  the 
vendor  all  the  facts  and  information  he  possesses  in  regard 
to  the  property  proposed  to  be  purchased,  its  value,  sur- 
roundings, adaptation  to  certain  uses  and  the  demand  for 
it.  His  failure  to  disclose  is  not  deemed  fraud.  Precisely 
the  same  failure  to  disclose  on  the  part  of  an  attorney  deal- 
ing with  his  client  is  deemed  fraud.  It  is  no  less  fraudu- 
lent, either  in  law  or  morals,  because  it  is  called  constructive 
fraud.     Morally  the  attorney's  fraud  may  be  regarded  as 
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the  baser,  as  the  friend  who  treacherously  betrays  is  baser 
than  the  enemy  who  overcomes  in  open  contest.  The  law 
does  not  ordinarily  impose  the  duty  to  disclose  upon  the 
stranger ;  it  always  does  so  on  the  attorney.  The  act,  in 
either  case,  constituting  fraud  is  the  obtaining  of  the  vend- 
or's property  by  means  which  the  law  deems  fraudulent. 
The  law  imposes  upon  the  vendor  the  duty  of  proving  the 
fraud  committed  by  a  stranger.  Because  of  the  advantages 
he  possesses  by  reason  of  the  confidential  relation  and  the 
duties  it  places  upon  him,  the  law  imposes  upon  the  attor- 
ney the  burden  of  proving  that  the  transaction  between  him 
and  his  client  was  fair  and  equitable  when  the  client  claims 
that  it  was  unfair  and  inequitable.  The  difference  is,  that 
in  the  one  case  the  vendor  must  prove  that  the  purchaser 
violated  a  duty  imposed  upon  him  by  law,  and  in  the  other 
the  attorney  must  prove  that  he  performed  every  duty  re- 
quired of  him  by  law.  The  rights  of  the  parties  in  either 
case  are  not  affected  by  the  rule  as  to  the  burden  of  proof. 
If  the  defendants  in  error  by  false  representations  actually 
made  and  relied  upon  by  John  S.  Warner  had  procured  the 
instruments  in  question,  there  is  no  doubt  but  that  under 
the  uniform  decisions  of  this  court  his  heirs  could  maintain 
a  bill  in  equity  to  set  them  aside.  There  is  no  rule  of  law 
which  protects  attorneys  who  have  committed  frauds  upon 
their  clients  from  the  same  remedies  on  the  part  of  the 
clients'  heirs. 

The  defendants  in  error  rely  upon  the  cases  of  Norton 
V.  Tuttle,  60  111.  130,  and  Illinois  Land  and  Loan  Co,  v. 
Speyer,  138  id.  137,  but  neither  of  those  cases  is  in  point. 
In  neither  was  there  any  conveyance  to  the  complainant  or 
any  pretense  of  title  to  the  subject  matter  of  the  controversy 
in  the  complainant.  In  the  first  the  holder  of  a  power  of 
attorney  sought  to  control  the  litigation  in  opposition  to  the 
complainant,  and  in  the  latter,  complainant's  only  interest 
in  the  property  involved  was  an  agreement  for  a  convey- 
ance to  be  made  to  it  after  and  conditional  upon  its  success- 
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ful  prosecution,  at  its  own  expense,  of  a  suit  to  set  aside 
an  adverse  title. 

It  is  true  that  the  instruments  in  question  transferred 
the  legal  title  to  the  defendants  in  error,  and  it  may  be 
argued,  as  it  was  argued  in  many  of  the  cases  cited,  that 
there  was  nothing  left  in  the  grantor  for  a  subsequent  con- 
veyance to  operate  on  or  to  descend  to  his  heirs.  The  same 
argument  might  have  been  made  in  the  cases  in  which  this 
court  has  sustained  suits  by  heirs  to  set  aside  conveyances 
obtained  from  their  ancestors  by  fraud.  A  deed  is  no  more 
void  because  obtained  by  the  fraud  of  a  stranger  than  if 
obtained  by  the  fraud  of  an  attorney  or  other  person  sus- 
taining a  fiduciary  relation.  The  distinction  between  deeds 
which  are  void  and  those  which  are  voidable  is  unimportant 
in  this  connection.  The  deed  of  a  person  who  has  never 
been  adjudged  a  lunatic  is  not  void,  but  is  voidable  if  he 
was,  in  fact,  mentally  incompetent.  (Walton  v.  Malcolm, 
264  111.  389. )  It  is  unnecessary  to  cite  the  numerous  cases 
in  which  heirs  have  been  permitted  to  maintain  suits  to  set 
aside  instruments  executed  by  their  ancestors  on  the  ground 
of  their  want  of  mental  capacity.  It  is  not  a  sufficient  an- 
swer to  a  suit  by  heirs  to  set  aside  a  deed  that  the  deed  is 
voidable,  only,  and  not  void. 

The  cases  which  have  been  cited  also  dispose  of  the  claim 
that  the  right  to  avoid  the  deed  was  personal  and  did  not 
descend  to  the  heirs.  In  those  cases  there  was  no  act  of  the 
grantor  repudiating  the  conveyances. 

The  defendants  in  error  insist  that  the  bill  contains  no 
sufficient  offer  to  do  equity.  While  the  consideration  ex- 
pressed in  the  two  instruments  is  $16,000  it  is  alleged  that 
the  actual  amount  paid  for  them  was  only  $3500,  which  the 
complainants  offer  to  return.  It  is  insisted  they  should  also 
return  the  one-third  of  the  amount  recovered  from  Mrs. 
Harris'  estate  mentioned  in  the  first  agreement  with  John 
S.  Warner,  which  the  defendants  in  error  were  to  receive 
for  their  compensation.    This  amount  is  not  mentioned  as 
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a  part  of  the  consideration  for  the  execution  of  the  instru- 
ments in  question,  and  we  have  already  held  that  first  agree- 
ment for  the  defendants  in  error's  services  to  be  contrary 
to  public  policy  and  void.  It  therefore  imposed  no  liability 
upon  John  S.  Warner,  and  the  complainants  were  under  no 
obligation  to  pay  the  amount  mentioned  in  it  as  a  condi- 
tion to  having  the  instruments  in  question  canceled. 

Defendants  in  error  further  object  that  Mary  A.  War- 
ner has  no  interest  in  the  subject  matter  because  she  joined 
in  the  warranty  deed  and  assignment,  and  whatever  title 
accrued  to  her  upon  her  husband's  death  passed  to  the  de- 
fendants in  error  by  virtue  of  the  covenants  of  warranty 
contained  in  those  instruments.  She  had  not  even  an  in- 
choate right  of  dower  at  the  time  those  instruments  were 
executed,  but  only  a  possibility  of  becoming  entitled  to 
dower  and  of  inheriting  personal  property  from  her  hus- 
band. A  wife  who  joins  in  the  conveyance  of  her  husband's 
property  under  such  circumstances  is  not  liable  upon  the 
covenants  contained  in  the  deed.  Center  v.  Elgin  City 
Banking  Co,  185  111.  534. 

John  S.  Warner  had  the  right  to  repudiate  these  instru- 
ments in  his  lifetime,  and  that  right  was  of  such  a  charac- 
ter as  to  descend  to  his  heirs.  The  bill  stated  a  case  which 
requires  an  answer  from  the  defendants,  but  the  defend- 
ants in  error  insist  that  it  does  not  allege  whether  or  not 
John  S.  Warner  died  intestate  and  therefore  fails  to  show 
any  title  in  the  complainants.  In  alleging  title  by  descent 
it  is  not  necessary  to  allege  the  intestacy  of  the  ancestor. 
The  law  presumes  it  in  the  absence  of  allegation  to  the  con- 
trary. Title  to  land  can  be  acquired  by  two  modes,  only: 
descent  and  purchase, — ^the  latter  including  every  mode  of 
acquisition  known  to  the  law  except  that  by  which  an  heir, 
on  the  death  of  an  ancestor,  becomes  substituted  in  his  place 
as  owner  by  the  act  of  the  law.  (2  Blackstone's  Com.  241 ; 
4  Kent's  Com.  373 ;  3  Washburn  on  Real  Prop.  sec.  1824.) 
Property  is  presumed  to  descend  to  the  heir,  and  the  burden 
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of  alleging  and  showing  a  title  by  purchase  instead  of  de- 
scent is  upon  the  person  claiming  the  advantage  of  such 
title.  An  allegation  that  one  acquired  the  title  to  land  and 
afterward  died  leaving  heirs  is  a  sufficient  allegation  of  the 
title  of  the  heirs,  and  it  is  no  more  necessary  to  allege  that 
he  died  without  having  executed  a  will  than  that  he  died 
without  having  executed  a  conveyance  of  any  other  kind. 
In  the  absence  of  proof  the  presumption  is  that  a  deceased 
person  died  intestate  and  that  his  heirs  became  the  owners 
of  all  his  property.  {Schmidt  v.  Brown,  226  111.  590;  5**^/- 
heck  V.  Grothman,  248  id.  435.)  Testacy  is  an  affirmative 
fact,  the  burden  of  proving  which  rests  upon  the  party 
claiming  some  advantage  by  reason  of  it.  "It  is  not  for 
the  heir  to  prove  that  no  one  else  holds  as  devisee  or  grantee 
from  his  ancestors."  (Lyon  v.  Kain,  36  111.  362.)  Even 
though  the  deceased  left  a  will,  it  will  be  presumed  that  his 
heirs  took  his  land  until  the  proof  shows  that  the  will  was 
executed  so  as  to  pass  real  estate  and  that  its  contents  were 
inconsistent  with  the  claim  of  the  heirs.  (Stephenson  v. 
Doe,  8  Blackf.  508;  Baxter  \.  Bradbury,  20  Me.  260.)  In 
a  bill  by  a  widow  to  set  aside  a  deed  of  her  deceased  hus- 
band in  which  she  had  joined  during  infancy  and  which  she 
had  afterward  disaffirmed,  it  was  held  that  she  was  not 
required  to  allege  that  her  husband  died  intestate  and  left 
no  testamentary  provision  for  her  as  his  widow.  (Mc- 
Clanahan  v.  Williams,  136  Ind.  30.)  In  a  bill  by  heirs  to 
set  aside  a  deed  of  their  ancestor  procured  by  fraud  it  is 
not  necessary  to  allege  that  the  ancestor  died  intestate. 
(Murphy  v.  Crozvley,  140  Cal.  141.)  It  is  unnecessary  to 
allege  a  fact  which  the  law  presumes  to  exist.  The  contrary 
averment  must  be  made  if  the  fact  is  to  be  put  in  issue. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer. 

Reversed  and  remanded,  unth  directions. 


Digitized  by 


Google 


818  The  People  v.  City  of  Chicago.         [278  HL 

(No.  10932. — Reversed  and  remanded.) 

The  People  ex  rel.  Ida  L.  M.  Fursman,  Appellee,  vs.  The 

City  of  Chicago  et  al.  Appellants. 

Opinion  Hied  April  ip,  igij — Rehearing  denied  June  6,  igi^. 

1.  Schools — when  rule  of  hoard  of  education  does  not  impair 
teache/s  contract  of  employment.  A  rule  of  the  board  of  educa- 
tion of  the  city  of  Chicago  prohibiting  teachers  from  being  mem- 
bers of  or  affiliated  with  trade  unions,  adopted  after  the  election 
of  teachers  in  June  but  before  the  opening  of  the  school  year,  does 
not  impair  the  contracts  of  employment  of  such  teachers  where  the 
election  is  a  mere  oflFer  of  employment  subject  to  the  rules  of  the 
board,  which  is  accepted  by  the  teachers  appearing  for  duty  on  the 
first  day  of  school. 

2.  Same — hoard  of  education  of  city  of  Chicago  cannot  employ 
teachers  for  more  than  one  year.  Under  the  statute  the  board  of 
education  in  cities  having  a  population  of  100,000  or  more  has  no 
power  to  make  contracts  for  the  employment  of  teachers  to  extend 
beyond  the  ensuing  school  year. 

3.  Same — hoard  of  education  of  city  of  Chicago  may  refuse  to 
employ  teachers  helonging  to  trade  unions.  The  board  of  education 
of  the  city  of  Chicago  has  a  right  to  employ  as  a  teacher  any  quali- 
fied person  it  chooses  and  may  adopt  a  rule  forbidding  the  employ- 
ment of  any  teachers  who  are  members  of  or  affiliated  with  trade 
unions,  as  neither  the  constitution  nor  the  statute  places  any  re- 
striction on  the  power  of  the  board  in  such  respect. 

4.  Same — contrihution  to  teachers'  pension  fund  does  not  give 
teacher  any  right  to  he  re-employed.  The  fact  that  a  teacher  in  the 
schools  of  the  city  of  Chicago  has  contributed  to  the  teachers'  pen- 
sion fund  does  not  give  such  teacher  any  right  to  be  re-employed, 
nor  does  it  restrict  the  board  of  education  in  its  right  to  select 
such  persons  as  teachers  as  it  may  desire  to  employ. 

Farmer  and  Carter,  JJ.,  specially  concurring. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Denis  E.  Sullivan,  Judge,  presiding. 

Angus  Roy  Shannon,  and  Chauncey  M.  Millar,  for 
appellant  the  Board  of  Education, 

Samuel  A.  Ettelson,  Corporation  Counsel,  and  Chas. 
E.  Pearce,  for  appellant  the  city  of  Chicago. 
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Maclay  Hoyn^,  State's  Attorney,  (I.  T.  GrEEnacre, 
and  AucE  Greenacre,  of  counsel,)  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  superior  court 
of  Cook  county  perpetually  enjoining  the  board  of  educa- 
tion of  the  city  of  Chicago,  its  officers  and  agents,  and 
certain  officers  of  the  city  of  Chicago,  from  enforcing  or 
attempting  to  enforce  a  certain  rule  of  the  board  of  edu- 
cation of  the  city  of  Chicago  known  as  nule  93-a,  which  was 
originally  adopted  by  the  board  on  September  i,  191 5,  and 
thereafter  amended  on  September  29,  191 5.  The  rule  as 
amended  is  as  follows: 

"i.  Membership  by  teachers  irt  labor  unions,  or  in  or- 
ganizations of  teachers  affiliated  with  a  trade  union  or  a  fed- 
eration or  association  of  trade  unions,  is  inimical  to  proper 
discipline,  prejudicial  to  the  efficiency  of  the  teaching  force 
and  detrimental  to  the  welfare  of  the  public  school  system, 
therefore  such  membership  or  affiliation  is  hereby  prohib- 
ited. Membership  in  some  teachers'  organizations  which 
have  officers,  business  agents  or  other  representatives  who 
are  not  members  of  the  teaching  force  is  inimical  to  proper 
discipline,  prejudicial  to  the  efficiency  of  the  teaching  force 
and  detrimental  to  the  welfare  of  the  public  school  system, 
therefore  membership  in  such  of  said  last  mentioned  or- 
ganizations as  this  board  hereafter  shall  determine  are  in- 
imical, prejudicial  or  detrimental,  as  aforesaid,  is  hereby 
prohibited. 

"2.  All  members  of  the  education  department  who  are 
now  members  of  any  such  prohibited  organizations  shall 
forthwith  discontinue  their  membership  therein,  and  shall 
within  three  (3)  months  from  the  date  of  the  adoption  of 
this  rule  furnish  satisfactory  evidence  that  such  member- 
ship has  been  discontinued. 

"3.  No  person  shall  be  employed  hereafter  in  any  ca- 
pacity in  the  education  department  until  such  person  shall 
state  in  writing  that  he  or  she  is  not  a  member,  and  will 
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not,  while  employed  in  the  education  department,  become  a 
member  of  any  such  prohibited  organization. 

"4.  No  member  of  the  education  department  shall  be 
eligible  hereafter  for  promotion,  advancement  in  salary  or 
transfer  from  school  to  school  until  such  person  shall  have 
stated  in  writing  that  he  or  she  is  not  a  member  of  any 
such  prohibited  organization. 

"5.  Any  member  of  the  education  department  who  shall 
be  found  guilty  of  violation  of  any  provisions  of  this  rule 
shall  be  liable  to  jiismissal  from  the  service  or  to  such 
lesser  disciplining  as  this  board,  in  its  discretion,  in  each 
case  shall  determine." 

The  bill  for  injunction  alleges,  and  the  proof  shows, 
that  there  are  more  than  7000  teachers  employed  by  the 
board  of  education  of  the  city  of  Chicago,  of  whom  more 
than  2000  have  taught  in  the  public  schools  of  the  city  of 
Chicago  for  more  than  eleven  years ;  that  for  several  years 
continuously  last  past  more  than  3500  of  these  teachers 
have  been  and  are  members  of  the  Chicago  Teachers'  Fed- 
eration, which  is  affiliated  with  a  federation  of  trade  un- 
ions ;  that  the  Chicago  Teachers'  Federation  is  a  corpora- 
tion not  for  profit  organized  on  April  9,  1898,  under  the 
general  Incorporation  laws  of  this  State;  that  the  object 
for  which  said  corporation  was  formed,  as  expressed  in  its 
charter,  is  "to  obtain  for  teachers  all  the  rights  and  benefits 
to  which  they  are  entitled,  the  consideration  and  support  of 
the  pension  law  and  the  study  of  parliamentary  law ;"  that 
the  Chicago  Federation  of  Labor  is,  and  since  November 
9,  1896,  has  been,  a  voluntary  association  of  delegates  se- 
lected by  and  from  the  trade  and  labor  unions  in  the  city  of 
Chicago;  that  in  November,  1902,  the  Chicago  Teachers' 
Federation  became,  and  has  since  continued  to  be,  affiliated 
with  the  Chicago  Federation  of  Labor ;  that  the  American 
Federation  of  Labor  is,  and  for  more  than  twenty  years 
continuously  has  been,  a  voluntary  association  of  trade  and 
labor  unions  9^nd  organizations  j   that  in  1914  members  of 


Digitized  by 


Google 


Jue,M7.]       The  People  v.  City  of  Chicago.  821 

the  Chicago  Teachers'  Federation  affiliated  with  the  Amer- 
ican Federation  of  Labor;  that  for  more  than  two  years 
last  past  about  232  men,  who  are  and  have  been  during  all 
that  time  teachers  in  the  public  schools  of  the  city  of  Chi- 
cago, have  been  organized  into  a  body  known  as  the  Fed- 
eration of  Men  Teachers,  and  about  95  women  teachers  in 
the  public  high  schools  of  the  city  are  organized  into  a  body 
known  as  the  Federation  of  Women  High  School  Teach- 
ers, and  that  each  of  said  bodies  for  more  than  two  years 
last  past  has  been  affiliated  with  the  American  Federation 
of  Labor  and  the  Chicago  Federation  of  Labor. 

Said  rule  93-a,  as  originally  passed,  absolutely  pro- 
hibited membership  by  teachers  in  teachers'  organizations 
which  have  officers,  business  agents  or  other  representatives 
who  are  not  members  of  the  teaching  force,  as  well  as 
membership  in  labor  unions  or  in  organizations  of  teachers 
affiliated  with  a  trade  union  or  a  federation  or  association 
of  trade  unions.  The  rule  was  amended  by  the  board  of 
education  to  read  as  hereinabove  set  forth  after  the  bill  of 
complaint  was  filed  herein  and  after  a  temporary  injunction 
had  been  issued  by  the  superior  court  herein  enjoining  the 
enforcement  of  the  rule  as  originally  passed. 

The  bill  of  complaint  further  alleges,  and  the  proof 
shows,  that  for  many  years  there  have  been  in  force  and 
effect  certain  rules  of  the  board  of  education  of  the  city 
of  Chicago  providing  that  all  members  of  the  education  de- 
partment, (including  teachers,)  other  than  the  superintend- 
ent and  first  assistant  superintendent,  shall  be  elected  at  the 
last  regular  meeting  of  the  board  in  June  of  each  year  or 
as  soon  thereafter  as  may  be  practicable;  that  at  such  an- 
nual election  all  teachers  who  have  not  been  notified  of  un- 
satisfactory work  during  the  preceding  year  shall  be  re- 
elected for  the  ensuing  year,  and  that  all  regularly  elected 
members  of  the  education  department  shall  hold  their  po- 
sitions permanently,  subject  to  the  operation  of  the  proba- 
tion rule  and  the  certificate  rules  and  to  transfer  by  the 
278  -  21 
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superintendent  from  grade  to  grade  and  from  school  to 
school  whenever  deemed  necessary  for  the  good  of  the  ser- 
vice, but  that  the  board  need  not  re-elect  or  retain  in  service 
more  teachers  than  in  its  judgment  the  needs  of  the  schools 
require;  that  on  February  i8,  19 14,  the  board  adopted  and 
established  a  schedule  of  salaries  fixing  the  compensation 
of  teachers  who  were  then  or  might  thereafter  be  employed 
in  the  public  schools  of  the  city  of  Chicago,  the  schedule 
of  salaries  thus  adopted  and  established  providing  that  each 
teacher  should  be  paid  compensation  according  to  the 
length  of  service  in  the  public  schools  of  the  city,  ranging 
from  $675  for  the  first  year  of  service  to  $1475  for  the 
thirteenth  year  of  service  in  the  primary  grades,  and  from 
$700  for  the  first  year  of  service  to  $1500  for  the  thirteenth 
year  of  service  in  the  grammar  grades. 

The  bill  further  alleges,  and  the  proof  shows,  that  for 
many  years  there  has  existed  and  still  exists  in  the  city 
of  Chicago  the  public  school  teachers'  pension  and  retire- 
ment fund,  organized  and  existing  under  and  by  virtue  of 
the  statutes  of  the  State  of  Illinois;  that  more  than  6500 
of  the  teachers  in  the  public  schools  of  the  city  are  and 
for  many  years  continuously  have  been  contributors,  as  re- 
quired by  law,  to  said  pension  fund,  and  each  has  con- 
tributed to  said  fund  a  large  sum  of  money;  that  under 
the  statutes  of  this  State  large  contributions  from  public 
moneys  raised  by  taxation  have  been  made  to  said  pension 
fund,  and  that  the  contributions  by  teachers  are  not  kept 
separate  from  those  made  from  public  moneys  raised  by 
taxation  but  that  all  contributions  are  mingled  in  one  fund ; 
that  the  teachers  now  engaged  in  the  public  schools  of  the 
city  have  contributed  to  the  pension  fund,  in  the  aggregate, 
more  money  than  now  remains  in  said  fund ;  that  moneys 
have  from  time  to  time  been  paid  out  of  said  fund  to  teach- 
ers who  were  willing  to  continue  as  teachers  but  were  dis- 
charged or  not  re-employed,  the  sum  paid  to  each  being 
the  amount  which  she  had  contributed  to  the  fund,  and 
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that  any  such  sum  so  returned  to  a  teacher  is  paid  from  a 
fund  made  up,  in  part,  by  moneys  received  from  taxation. 

The  bill  alleges  that  the  board  of  education  threatens  to 
enforce  rule  93-a  in  all  respects  and  to  dismiss  and  dis- 
charge all  teachers  who  have  not  within  three  months  from 
September  i,  191 5,  signed  and  filed  statements  that  they 
are  not  members  of  the  prohibited  organizations  specified 
in  rule  93-a  and  that  only  those  who  have  signed  such 
statements  will  be  retained  or  employed  as  teachers,  and 
that  the  board  will  cause  and  permit  no  increase  in  salary 
by  reason  of  a  teacher's  increase  in  length  of  service,  as 
provided  in  the  schedule  of  salaries  above  mentioned,  un- 
til and  unless  such  teacher  shall  have  signed  and  filed  such 
statement,  and  that  the  said  threat  will  be  carried  out  and 
rule  93-a  enforced  by  the  board  unless  the  defendants  are 
enjoined  from  so  doing. 

The  bill  charges  that  the  enforcement  of  said  rule  93-a 
would  cause  an  unlawful  and  unconstitutional  diversion  of 
moneys  raised  by  taxation,  would  be  a  discrimination  be- 
tween different  classes  of  teachers,  would  tend  to  create  a 
monopoly,  would  be  an  imlawful  and  unconstitutional  dep- 
rivation of  the  right  of  union  teachers  to  freely  contract  for 
and  concerning  their  services  and  without  due  process  of 
law  would  deprive  them  of  liberty  and  property,  and  would 
be  an  abuse  of  the  discretion  vested  by  law  in  the  board 
of  education;  that  said  rule  draws  an  unwarranted  dis- 
tinction between  union  and  non-union  teachers  and  discrim- 
inates between  particular  persons  and  groups  of  persons 
within  the  same  class,  and  is  therefore  arbitrary,  unrea- 
sonable and  void  and  in  violation  of  certain  provisions  of 
the  State  and  Federal  constitutions  particularly  set  forth 
in  the  bill. 

It  is  one  of  the  contentions  of  appellee  that  as  the  teach- 
ers for  the  school  year  19 15- 16  were  elected  by  the  board 
of  education  in  June,  191 5,  their  contracts  of  employment, 
for  that  year  were  impaired  by  the  ordinance  or  rule  en- 
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acted  on  September  i,  191 5,  as  amended  on  September  29. 
All  the  former  teachers  employed  in  the  public  schools  of 
Chicago  who  were  re-elected  for  the  school  year  191 5-16 
were  re-elected  by  the  board  at  a  meeting  held  during  the 
month  of  June,  191 5,  and  employment  for  that  year  was 
thereby  offered  each  of  such  former  teachers  at  the  salaries 
provided  for  by  the  ordinances  or  rules  of  the  board.  The 
bill  does  not  allege,  nor  does  the  answer  show,  that  the 
board  required  any  of  the  teachers  to  indicate  in  any  man- 
ner or  within  any  specified  time  whether  the  offer  of  em- 
ployment for  the  succeeding  year  would  be  accepted  or 
rejected.  It  does  not  appear  that  any  teacher  expressly  ac- 
cepted or  rejected  this  offer  of  employment  prior  to  the 
opening  of  school  in  September.  The  offer  stood  open  un- 
til September  7,  191 5,  the  day  the  schools  were  opened  for 
the  school  year.  By  appearing  on  September  7  and  taking 
up  the  work  assigned,  the  teachers  for  the  first  time  signi- 
fied their  acceptance  of  this  offer  of  employment,  so  far  as 
the  record  in  this  case  discloses.  The  offer  of  the  board, 
therefore,  did  not  terminate  in  a  contract  with  any  of  the 
teachers  until  September  7.  Until  that  time  the  board  had 
the  right  to  modify  its  offer  of  employment,  change  it  in 
any  particular  it  might  see  fit  or  withdraw  it  entirely  with- 
out affecting  any  contractual  right.  While  this  offer  re- 
mained open  and  before  it  was  accepted  or  any  contract 
made  or  entered  into,  the  ordinance  or  rule  in  question  was 
enacted  by  the  board  of  education  on  September  i,  191 5. 
While  it  is  true  that  this  ordinance  or  rule  was  thereafter 
amended  on  September  29,  it  was  not  amended  as  to  the 
matters  which  are  here  complained  of.  By  its  terms  it  now 
prohibits,  as  it  did  then,  any  teacher  from  holding  member- 
ship in  a  labor  union  or  in  an  organization  of  teachers  af- 
filiated with  a  trade  union  or  a  federation  of  trade  unions. 
The  bill  alleges,  and  the  answer  admits,  that  the  offer  of 
employment  made  to  the  teachers  in  June,  191 5,  was  made 
subject  to  the  existing  and  all  subsequently  enacted  rules  of 
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the  board  of  education.  At  the  time  this  offer  of  employ- 
ment was  accepted  this  ordinance  or  rule  had  been  enacted 
and  had  become  a  part  of  the  offer  of  employment.  It  thus 
entered  into  the  contract  for  that  school  year,  and  there  is 
no  question  here  of  the  infringement  or  impairment  of  a 
contract.  This  leaves,  then,  as  the  sole  question  to  be  de- 
termined, whether  the  board  of  education  has  the  right,  in 
the  selection  of  teachers,  to  discriminate  between  those  who 
are  members  of  a  federation  or  union  and  those  who  are 
not  members  of  any  such  federation  or  union,  and  whether 
its  action  in  this  regard  violates  any  constitutional  or  statu- 
tory provision. 

As  counel  for  appellee  state,  this  is  a  question  of  first 
impression  in  this  State.  While  a  large  number  of  authori- 
ties have  been  cited  on  both  sides,  none  of  them  are  in  point 
or  helpful  in  determining  the  question  at  issue.  Elaborate 
arguments  have  been  presented  on  both  sides,  but  the  ques- 
tion, after  all,  is  a  simple  one  and  presents  no  great  dif- 
ficulties. By  the  statute  the  board  of  education  in  cities 
having  a  population  of  100,000  or  more  is  given  complete 
control  of  the  schools  of  the  city.  Among  its  powers  is 
that  of  employing  teachers  and  fixing  the  amount  of  their 
compensation.  It  is  empowered  to  enact  such  ordinances 
as  may  be  deemed  necessary  and  expedient  for  the  proper 
management  of  the  schools.  The  board  consists  of  twenty- 
one  members,  appointed  by  the  mayor  of  the  city.  The 
tenure  of  office  is  three  years,  the  terms  of  office  of  seven 
of  the  members  expiring  each  year.  A  new  board  is  thus 
brought  into  existence  each  year.  The  board  has  no  power 
to  make  contracts  for  the  employment  of  teachers  to  extend 
beyond  the  ensuing  school  year.  (Stevenson  v.  School  Di- 
rectors, 87  111.  255 ;  Davis  v.  Sclwol  Directors,  92  id.  293.) 
A  new  contract  must  be  made  each  year  with  such  teachers 
as  it  desires  to  retain  in  its  emplo)^/No  person  has  a  right 
to  demand  that  he  or  she  shall  be  employed  as  a  teacher. 
The  board  has  the  absolute  right  to  decline  to  employ  or 
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to  re-employ  any  Mplicant  for  any  reason  whatever  or  for 
no  reason  at  alLy  The  board  is  responsible  for  its  action 
only  to  the  people  of  the  city,  from  whom,  through  the 
mayor,  the  members  have  received  their  appointments.  It ' 
is  no  infringement  upon  the  constitutional  rights  of  anyone 
for  the  board  to  decline  to  employ  him  as  a  teacher  in  the 
schools,  and  it  is  immaterial  whether  the  reason  for  the  re- 
fusal to  employ  him  is  because  the  applicant  is  married  or 
unmarried,  is  of  fair  complexion  or  dark,  is  or  is  not  a 
member  of  a  trades  union,  or  whether  no  reason  is  given 
for  such  refusal.  The  board  is  not  bound  to  give  any  rea- 
son for  its  action.  It  is  free  to  contract  with  whomsoever 
it  chooses.  Neither  the  constitution  nor  the  statute  places 
any  restriction  upon  this  right  of  the  board  to  contract,  and 
no  one  has  any  grievance  which  the  courts  will  recognize 
simply  because  the  board  of  education  refuses  to  contract 
with  him  or  her.  Questions  of  policy  are  solely  for  deter- 
mination of  the  board,  and  when  they  have  once  been  deter- 
mined by  it  the  courts  will  not  inquire  into  their  propriety. 

The  existence  of  a  teachers'  pension  fund  in  the  city  of 
Chicago  does  not  restrict  the  board  of  education  in  its  right 
to  select  such  persons  as  teachers  as  it  may  desire  to  em- 
ploy, nor  does  it  confer  upon  one  who  has  been  a  contribu- 
tor to  such  fund  any  right  to  demand  that  he  or  she  be 
re-employed.  The  only  right  upon  which  a  contributor  to 
the  fund  can  insist  in  case  the  board  concludes  that  it  will 
not  re-employ  him  or  her,  is  the  right  to  receive  at  once 
the  money  he  or  she  may  have  contributed  to  the  fund. 
(Hurd's  Stat.  191 6,  chap.  122,  sec.  161.) 

In  enacting  this  ordinance  or  rule  the  board  of  educa- 
tion did  not  interfere  with  the  rights  of  any  citizen  of  the 
city  of  Chicago,  and  it  has  the  right  to  enforce  the  rule. 

The  decree  of  the  superior  court  is  reversed  and  the 
cause  is  remanded,  with  directions  to  dissolve  the  injunc- 
tion and  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 


Digitized  by 


Google 


Jne,'17.]       The  People  v.  City  of  Chicago.  327 

Farmer  and  Carter,  JJ.,  specially  concurring: 
We  concur  in  the  conclusion  that  this  court  cannot  say, 
from  an  inspection  of  the  rule  here  involved,  that  the  board 
of  education  had  no  power  to  adopt  or  enforce  it  either  be- 
cause it  is  unreasonable  or  contrary  to  public  policy,  but 
we  do  not  concur  in  all  the  reasoning  of  the  opinion.  The 
board  of  education  is  charged  with  the  maintenance  of  the 
public  schools  and  the  employment  of  teachers  therein.  It 
may  enact  all  reasonable  rules  for  the  promotion  of  the  effi- 
ciency of  the  schools  under  its  control.  This  power  does 
not,  however,  include  the  power  to  adopt 'any  kind  of  an 
arbitrary  rule  for  the  employment  of  teachers  it  chooses  to 
adopt,  for  a  rule  can  easily  be  imagined  the  adoption  of 
which  would  be  unreasonable,  contrary  to  public  policy,  and 
on  the  face  of  it  not  calculated  to  promote  the  best  interests 
and  welfare  of  the  schools.  In  our  opinion  courts  would 
have  the  power,  in  the  interests  of  the  public  good,  to  pro- 
hibit the  enforcement  of  such  an  arbitrary  rule.  The  rule 
here  under  consideration  purports  to  have  been  adopted  for 
the  promotion  of  the  best  interests  of  the  public  schools,  and 
recites  that  membership  by  teachers  in  the  prohibited  organi- 
zations is  inimical  to  proper  discipline,  prejudicial  to  the 
efficiency  of  the  teaching  force  and  detrimental  to  the  wel- 
fare of  the  public  school  system.  If  that  be  true,  then  the 
board  had  the  power,  in  its  discretion,  to  declare  by  rule 
that  it  would  not  employ  such  teachers.  In  our  opinion 
the  adoption  of  the  rule  was  an  exercise  of  the  discretion- 
ary power  of  the  board  which  courts  cannot  interfere  with ; 
but  a  rule  that  would  clearly  have  no  relation  to  the  good 
of  the  schools,  discriminating  against  the  employment  of 
certain  classes  of  persons  as  a  purely  arbitrary  exercise  of 
the  board's  discretion,  would  not  be,  in  our  judgment,  a 
valid  exercise  of  the  board's  power. 
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(No.  1 1289. — Decree  affirmed.) 
W11.UAM  Smith  et  al.  Appellants,  vs.  The  Thomas  Ele- 
vator Company  et  al.  Appellees. 

Opinion  filed  April  ip,  ipi/ — Rehearing  denied  June  8,  ipiy. 

Highways — when  question  whether  an  alley  is  public  or  private 
is  one  of  fact.  Where  an  alleyway  was  never  laid  out  or  recog- 
nized by  the  public  authorities  as  a  public  alley,  the  public  records 
showing  no  plat  or  map  of  the  same,  the  question  whether  it  is  a 
public  or  private  alley  is  one  of  fact,  to  be  determined  from  the 
nature  of  the  use  of  it  by  the  public,  an(t  a  decree  approving  the 
master's  finding,  from  oral  testimony,  that  such  alley  is  private  be- 
cause the  use  by  the  public  was  by  permission,  will  be  sustained 
unless  clearly  contrary  to  the  weight  of  the  testimony. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon,  Thomas  G.  Windes,  Judge,  presiding. 

Meek  &  McDonald,  (Grant  Newell,  of  counsel,) 
for  appellants. 

Eddy,  Wetten  &  Pegler,  (Jasper  F.  Rommel,  of 
counsel,)  for  appellees. 

Mr.  Justice  Parmer  delivered  the  opinion  of  the  court : 

The  appellants,  William  Smith  and  Elizabeth  Smith,  his 
wife,  filed  their  bill  in  the  circuit  court  of  Cook  county 
seeking  to  enjoin  appellees,  the  Thomas  Elevator  Company 
and  Emmet  A.  Thomas,  from  obstructing  a  certain  alley  in 
the  city  of  Chicago  by  building  over  and  across  the  same. 
Appellees  answered,  admitting  the  threatened  obstruction 
but  claiming  the  alley  was  a  private  alley  belonging  to  ap- 
pellees, which  had  never  been  used  by  the  general  public 
except  by  permission.  A  temporary  injunction  issued  and 
the  cause  was  referred  to  a  master,  who  took  the  testimony 
and  reported  the  same,  together  with  his  recommendation 
that  the  bill  be  dismissed  for  want  of  equity.  The  circuit 
court  overruled  exceptions  filed  to  the  master's  report,  con- 


Digitized  by 


Google 


Ju«,'17.]        Smith  t?.  Thomas  Elevator  Co. 


829 


firmed  the  same  and  dismissed  the  bill  for  want  of  equity, 
from  which  decree  this  appeal  is  perfected. 

The  following  plat  shows  the  alleyway  and  the  owner- 
ship of  land  adjoining  it,  showing  the  lot  lines  without  ref- 
erence to  location  of  fences  or  buildings : 

N 
Lot  13  of  Assessor^  Addition  | 


L 


zT 


Thoinas 


LOT 


LOT 

3 


2B*  !  ZB' 


20'PR1VATB  ALLEY 

'yS' 


8 


Thomas 


WMVATt  ALLEY 


13^.33' 

Thomas 


s 


Caldwall 


Thomas 


ys' 


William  &Eiizab«th  « 
Smith  N 


Charters 


Radons 


Thomas 


Thomas 

t34>33^ 


u 

D 
Z 
III 


10 


WesT  MoNRoc  Street 

I 1    r 

The  sole  question  is  whether  the  east  and  west  alley  im- 
mediately north  of  the  E.  A.  Thomas  lot,  facing  75  feet 
on  West  Monroe  street,  is  a  private  or  public  alley.  Here 
is  where  the  threatened  obstruction  is  sought  to  be  erected, 
and  consists  of  a  building  or  extension  of  a  building  of  the 
appellees  to  the  north  of  the  alley. 

Whether  this  passageway  is  a  private  alley  or  not  de- 
pends upon  the  proof.  We  have  read  the  testimony  as  to 
the  use  made  of  this  alley  and  by  whom,  and  find  it  both 
voluminous  and  conflicting.  Appellee  Thomas,  as  shown 
by  the  plat,  now  owns  a  very  considerable  part  of  lot  13, 
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having  acquired  different  parts  thereof  at  various  times. 
The  tract  75  by  8 1  feet  abutting  the  20-foot  alley  on  the 
north  of  said  lot  13  was  purchased  by  Thomas  in  1889  from 
Judge  Tuley,  executor  and  trustee  of  the  estate  of  Mrs. 
Priscilla  D.  Hamilton,  deceased.  The  deed  described  the 
property  by  metes  and  bounds,  "subject  to  a  private  alley 
on  the  south  and  west  side  of  the  premises  conveyed."  As 
we  understand  the  testimony,  this  was  the  first  property 
purchased  by  Thomas  in  this  lot.  At  the  time  of  the  pur- 
chase there  was  a  frame  building  on  the  southwest  corner 
of  this  tract  north  and  east  of  the  alley  described  in  the 
deed,  the  southwest  corner  of  the  same  being  cut  off  diag- 
onally. Some  time  later,  about  1897,  ^  ^^^  frame  build- 
ing was  erected  on  this  property  for  factory  purposes,  and 
the  southwest  corner  of  this  frame  building  was  also  cut 
off.  In  1907  this  frame  building  was  replaced  by  a  brick 
building  standing  where  the  frame  building  formerly  stood, 
also  having  the  southwest  corner  cut  off,  so  that  the  pas- 
sageway, which  had  remained  practically  as  it  was  when 
purchased  by  Thomas,  might  be  used.  Later,  about  19 12, 
a  bumper  was  erected  at  the  southwest  comer  of  this  build- 
ing, extending  somewhat  into  the  passageway  in  question. 
Thomas  having  acquired  the  property  facing  75  feet  on 
West  Monroe  street  and  immediately  south  of  this  alley,  in 
1 91 2  erected  a  brick  building  thereon,  and  a  bumper  erected 
at  the  northeast  corner  thereof  also  extended  somewhat  into 
the  passageway.  The  alleyway  mentioned  in  the  deed  from 
Judge  Tuley  to  Thomas  is  about  loj^  feet  in  width,  as*  is 
also  the  north  and  south  alley  east  of  Thomas'  property 
facing  West  Monroe  street.  Appellants'  property  faces  east 
on  South  Hoyne  avenue  and  extends  back  to  the  north  and 
south  alley  last  referred  to.  The  buildings  of  the  appellees 
both  to  the  north  and  south  of  the  east  and  west  alley,  to- 
gether with  the  bumper  erected  at  the  southwest  corner  of 
the  north  building  fronting  the  20-foot  private  alley  and 
the  one  at  the  northeast  corner  of  the  south  building  fac- 
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ing  on  West  Monroe  street,  make  it  extremely  difficult,  if 
not  impossible,  for  large  wagons  or  other  vehicles  to  pass 
through  said  system  of  alleyways,  and  the  construction  of 
the  proposed  building  across  said  east  and  west  alley  would, 
of  course,  entirely  stop  such  through  traffic.  To  stop  the 
closing  of  this  alley  was  the  purpose  of  the  bill  in  this  case. 

Appellants  claim  this  alley  has  been  used  by  the  public 
for  through  traffic  under  a  claim  of  right  from  1868  or 
1870  to  September,  1916;  that  by  user  it  had  become  a 
public  alley  before  1889,  the  date  of  the  Judge  Tuley  deed 
to  Thomas,  but  that  in  any  event  its  open,  adverse,  continu- 
ous use  under  claim  of  right  by  the  public  from  the  date 
of  such  deed  until  the  time  of  its  threatened  obstruction  in 
September,  19 16,  constituted  it  a  public  alley. 

This  alleyway  was  not  laid  out  by  the  public  authori- 
ties, and  the  public  records  show  no  plat  or  map  of  the 
same.  It  has  never  been  recognized  by  the  city  authori- 
ties as  a  public  alley.  The  map  or  plat  shown  in  this  opin- 
ion was  but  recently  made  by  a  surveyer,  showing  locations 
and  lot  lines  as  they  now  exist.  Whether  or  not,  therefore, 
this  east  and  west  alley  is  a  public  alley  is,  as  we  have  said 
before,  purely  a  question  of  fact,  determined  by  the  use 
made  of  the  same  by  the  public  and  the  nature  of  such  use. 
The  proof  shows  these  various  alleys  have  been  used  by  the 
public  more  or  less  for  many  years, — ^possibly  as  far  back 
as  1870.  Peddlers  and  others  doing  general  hauling  have 
gone  through  with  wagons  and  carts,  and  they  have  also 
been  used  by  pedestrians.  At  one  time  a  teamster  by  the 
name  of  Dolan  stored  some  wagons  in  the  east  and  west 
alley,  and  at  another  time  Thomas  used  it  for  the  same 
purpose.  Since  the  erection  of  the  brick  buildings  by  ap- 
pellees there  has  not  been  so  much  use  made  of  the  alleys 
because  of  the  difficulty  in  turning  the  corners  and  the  width 
of  the  alleys.  Thomas  testified  that  while  he  did  not  know 
until  three  or  four  years  ago  that  the  Tuley  deed  of  1889 
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designated  a  private  alley,  he  knew  such  alley  existed  and 
that  it  was  a  private  alley,  and  for  a  time  used  it  for  in- 
gress to  and  egress  from  the  rear  of  his  property  and  also 
kept  it  open  to  admit  light  and  air  to  his  north  building; 
that  soon  after  acquiring  it  he  saw  it  was  occasionally  used 
by  the  public,  and  he  immediately  put  up  signs  indicating 
the  alley  was  a  private  alley.  Several  of  his  employees,  and 
former  employees  and  others,  testified  to  the  existence  of 
the  signs  and  that  the  use  of  the  alley  by  the  public  was 
permissive,  only.  On  the  other  hand,  witnesses  for  appel- 
lants testified  they  were  acquainted  with  the  property  and 
that  they  had  not  seen  the  signs  except  during  the  last  three 
or  four  years,  Thomas'  testimony  was  to  the  effect  that 
formerly  it  was  impossible  for  a  wagon  to  go  from  the  east 
and  west  alley  to  the  north  and  south  alley  back  of  appel- 
lants' lot  because  of  a  fence-post  at  the  southwest  corner 
of  the  Caldwell  lot  shown  on  the  plat,  but  that  the  post  was 
later  moved  back  and  teams  crossed  over  the  corner  of  said 
lot,  thus  making  the  turn.  Thomas  now  owns  all  the  prop- 
erty abutting  the  alley  mentioned  in  the  Judge  Tuley  deed, 
and  if  the  same  was  then  a  private  alley  for  the  use  of  the 
owners  of  abutting  property,  and  is  still  a  private  alley,  ap- 
pellees may,  of  course,  close  the  same. 

The  master,  who  saw  and  heard  the  witnesses  testify, 
found  the  east  and  west  alley  was  a  private  alley  and  that 
such  use  of  it  as  was  made  by  the  public  was  permissive, 
only.  The  chancellor  approved  such  finding,  and  after  a 
careful  examination  of  the  evidence  we  cannot  say  such 
finding  was  clearly  and  manifestly  against  the  weight  of 
the  evidence.  In  fact,  we  are  of  opinion  the  decree  is  ^n 
accordance  with  the  weight  of  the  testimony.  It  is  there- 
fore our  duty  to  sustain  the  decree  of  the  circuit  court. 
{Siegel  v.  Andrews  &  Co.  i8i  111.  350;  Day  v.  Wright, 
233  id.  218;  Ruddy  v.  McDonald,  244  id.  494.)  The  find- 
ing that  the  use  of  the  alley  was  permissive  and  not  un- 
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der  claim  of  right  determines  the  character  of  this  alley 
and  settles  the  only  question  in  this  case. 

The  decree  of  the  circuit  court  dismissing  appellants' 
bill  for  want  of  equity  is  affirmed.  ^Jccr^^  ajg[irmed. 


(No.  10856. — Reversed  and  remanded.) 

Th^  Sh^i^i^abarger  Ei*Evator  Company,  Appellee,  vs. 

Illinois  Central  Railroad  Company,  Appellant. 

Opinion  filed  April  ip,  ipij — Petition  stricken  June  6,  ipiy, 

1.  Carriers — section  i  of  act  regulating  transportation  of  grain 
requires  weighing  the  grain  regardless  of  desire  of  shipper.  The 
requirement  of  section  i  of  the  act  regulating  the  transportation  of 
grain  (Hurd's  Stat.  1916,  p.  2092,)  that  railroads  shall  accept  grain 
for  transportation  "when  desired  by  the  shipper"  has  no  application 
to  the  requirement  that  the  grain  shall  be  weighed,  and  such  grain 
must  be  weighed  regardless  of  the  desire  of  the  shipper. 

2.  Same — the  statute  requiring  railroad  companies  to  maintain 
scales  for  weighing  grain  is  not  unconstitutional.  The  constitu- 
tion provides  that  railroad  companies  shall  weigh  grain  where  it  is 
shipped,  receipt  for  the  full  amount  and  be  responsible  for  the  de- 
livery of  that  amount,  and  section  2  of  the  act  relating  to  the  trans- 
portation of  grain,  which  requires  that  railroad  companies  shall 
maintain  scales  for  such  weighing  at  places  where  the  shipments 
amount  to  50,000  bushels  a  year,  is  therefore  not  invalid  as  spe- 
cial or  class  legislation. 

3.  Same — statute  making  sworn  statement  of  shipper  conclusive 
as  to  weight  is  unconstitutionaL  The  provision  in  sections  i  and  2 
of  the  act  regulating  the  transportation  of  grain,  (Hurd's  Stat. 
1 91 6,  p.  2092,)  making  the  sworn  statement  of  the  shipper  conclu- 
sive as  to  the  weight  of  the  grain  shipped  where  the  carrier  has 
neglected  or  refused  to  weigh  the  same,  is  unconstitutional,  as  the 
legislature  has  no  power  to  make  such  sworn  statements  conclu- 
sive evidence. 

4.  Same — term  "sworn  statement"  as  to  weight  of  grain  refers 
to  affidavit  as  well  as  oral  testimony.  The  term  "sworn  statement," 
used  in  the  act  fpr  the  regulation  of  the  transportation  of  grain, 
refers  to  a  statement  in  form  of  an  affidavit  as  well  as  to  oral  tes- 
timony on  the  witness  stand. 

5.  Same — action  by  shipper  for  loss  in  weight  of  grain  shipped 
is  not  a  suit  on  the  bill  of  lading.    An  action  by  the  shipper  against 
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the  carrier  to  recover  for  loss  in  weight  of  grain  shipped,  due  to  a 
failure  to  safely  carry  the  grain,  is  not  a  suit  on  the  bill  of  lading, 
and  such  action  may  be  brought  for  loss  in  an  inter-State  shipment 
due  to  the  defendant's  negligence,  without  regard  to  the  provisions 
of  the  Carmack  amendment. 

6.  Same — clause  in  a  bill  of  lading  exempting  carrier  from  lia- 
bility for  difference  in  weights  of  grain  is  contrary  to  public  policy, 
A  clause  in  the  conditions  on  the  back  of  a  bill  of  lading  exempt- 
ing the  carrier  from  liability  for  difference  in  the  weights  of  grain 
caused  by  discrepancies  in  elevator  weights  is  contrary  to  public 
policy. 

7.  Same — object  and  meaning  of  section  4  of  article  ij  of  con- 
stitution,  regarding  transportation  of  grain.  Section  4  of  article  13 
of  the  constitution,  requiring  the  weighing  of  grain  by  carriers,  is 
intended  to  protect  shippers  and  producers  against  short  weights  in 
delivery,  and  means  that  the  railroad  company  or  carrier  shall  be 
responsible  for  the  delivery  at  destination  of  the  full  weight  of  grain 
received  unless  excused  by  the  act  of  God  or  the  public  enemy  or 
the  negligence  of  the  shipper  but  is  not  intended  to  make  the  car- 
rier an  insurer. 

8.  Constitutional  law — authority  of  legislature  to  establish 
rules  of  evidence.  The  legislature  may  establish  rules  of  evidence 
and  declare  that  a  fact  from  which  an  inference  of  another  fact 
may  reasonably  be  drawn  shall  be  regarded  as  evidence  of  the  lat- 
ter fact,  but  it  cannot  declare  that  the  existence  of  the  first  fact 
shall  conclusively  establish  the  existence  of  the  second. 

9.  Same — when  constitutional  part  of  an  act  will  be  given  effect 
and  the  unconstitutional  part  disregarded.  The  constitutional  part 
of  a  statute  will  be  given  effect  and  the  unconstitutional  part  dis- 
regarded provided  the  unconstitutional  part  is  of  such  a  character 
that  it  may  be  inferred  the  legislature  would  have  passed  the  act 
without  it,  but  the  question  is  one  of  legislative  power  and  not  of 
verbal  form. 

10.  Affidavits — when  it  may  be  inferred  that  affidavits  were 
made  upon  personal  knoivledge.  Where  witnesses  who  have  previ- 
ously made  affidavits  as  to  certain  facts  giving  rise  to  the  suit  tes-* 
tify  on  the  trial  that  they  are  unable  to  recall  all  the  circumstances 
but  that  they  have  access  to  memoranda  from  which  they  can  re- 
fresh their  memory  it  may  be  inferred  that  the  affidavits  were  made 
upon  personal  knowledge. 

Farmer  and  Carter,  JJ.,  dissenting. 

Appi^ai.  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  Wii^WAM  K.  WHITFIE1.D,  Judge,  presiding. 
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Crea  &  HousuM,  Chari.es  C.  LeForgee,  Thomas  W. 
Samuei^,  and  George  W.  Bi.ack,  (John  G.  Drennan,  of 
counsel,)  for  appellant. 

Vail,  M11.1.ER  &  PoGUE,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  Shellabarger  Elevator  Company  recovered  a  judg- 
ment in  the  circuit  court  of  Macon  county  for  $37.43  in 
an  action  of  assumpsit  against  the  Illinois  Central  Railroad 
Company,  which  has  appealed.  The  action  was  for  the  loss 
of  grain  shipped  in  transit  and  the  declaration  consisted  of 
seven  counts,  each  based  upon  the  separate  shipment  of  a 
car  from  a  station  in  Macon  county  on  the  defendant's  rail- 
road. Three  of  the  cars  were  shipped  from  Forsyth  to 
Peoria,  one  from  Emery  to  Peoria,  one  from  Argenta  to 
Chicago  and  two  from  Argenta  to  New  York.  The  bills 
of  lading  for  the  last  two  contained  a  notation,  "Stop  at 
Chgo,  for  inspection  &  wts."  The  plaintiff  claimed  that 
there  was  a  deficiency  in  the  grain  in  each  car  when  deliv- 
ered from  the  amount  received,  varying  from  250  to  850 
pounds.  The  appeal  is  brought  to  this  court  directly  be- 
cause it  involves  the  constitutionality  of  section  i  of  the 
"act  regulating  the  receiving,  transportation  and  delivery 
of  grain,"  etc.  (Hurd's  Stat.  1916,  p.  2092.)  The  first 
two  sections  of  that  act  are  as  follows  : 

"Section  i.  Be  it  enacted  by  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly,  That  every 
railroad  corporation,  chartered  by  or  organized  under  the 
laws  of  this  State  or  doing  business  within  the  limits  of  the 
same,  when  desired  by  any  person  wishing  to  ship  any  grain 
over  its  road,  shall  receive  and  transport  such  grain  in  bulk, 
within  a  reasonable  time,  and  load  the  same  either  upon  its 
track,  at  its  depot,  or  in  any  warehouse  adjoining  its  track 
or  side-track,  without  distinction,  discrimination  or  favor 
between  one  shipper  and  another,  and  without  distinction  or 
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discrimination  as  to  the  manner  in  which  such  grain  is  of- 
fered to  it  for  transportation,  or  as  to  the  person,  warehouse 
or  place  to  whom  or  to  which  it  may  be  consigned. 

"Weighing  In — Receipt.  And  at  the  time  such  grain 
is  received  by  it  for  transportation,  such  corporation  shall 
carefully  and  correctly  weigh  the  same,  and  issue  to  the 
shipper  thereof  a  receipt  or  bill  of  lading  for  such  grain, 
in  which  shall  be  stated  the  true  and  correct  weight. 

"Weighing  Out — Shrinkage.  And  such  corporation 
shall  weigh  out  and  deliver  to  such  shipper,  his  consignee 
or  other  person  entitled  to  receive  the  same,  at  the  place 
of  delivery,  the  full  amount  of  such  grain,  without  any  de- 
duction for  leakage,  shrinkage  or  other  loss  in  the  quan- 
tity of  the  same. 

"Damages.  In  default  of  such  delivery,  the  corpora- 
tion so  failing  to  deliver  the  full  amount  of  such  grain 
shall  pay  to  the  person  entitled  thereto  the  full  market 
value  of  any  such  grain  not  delivered  at  the  time  and  place 
when  and  where  the  same  should  have  been  delivered. 

"Evidence — Shortage.  If  any  such  corporation  shall, 
upon  the  receipt  by  it  of  any  grain  for  transportation,  neg- 
lect or  refuse  to  weigh  and  receipt  for  the  same,  as  afore- 
said, the  sworn  statement  of  the  shipper,  or  his  agent  hav- 
ing personal  knowledge  of  the  amount  of  grain  so  shipped, 
shall  be  taken  as  true,  as  to  the  amount  so  shipped;  and 
in  case  of  the  neglect  or  refusal  of  any  such  corporation, 
upon  the  delivery  by  them  of  any  grain,  to  weigh  the  same, 
as  aforesaid,  the  sworn  statement  of  the  person  to  whom 
the  same  was  delivered,  or  his  agent  having  personal  knowl- 
edge of  the  weight  thereof,  shall  be  taken  as  true,  as  to  the 
amount  delivered.  And  if,  by  such  statements  it  shall  ap- 
pear that  such  corporation  has  failed  to  deliver  the  amount 
so  shown  to  be  shipped,  such  corporation  shall  be  liable  for 
the  shortage,  and  shall  pay  to  the  person  entitled  thereto 
the  full  market  value  of  such  shortage,  at  the  time  and 
place  when  and  where  the  same  should  have  been  delivered. 
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"Sec.  2.  At  all  stations  or  places  from  which  the  ship- 
ments of  grain  by  the  road  of  such  corporation  shall  have 
amounted  during  the  previous  year  to  fifty  thousand  (50,- 
000)  bushels  or  more,  such  corporation  shall,  when  re- 
quired so  to  do  by  the  persons  who  are  the  shippers  of  the 
major  part  of  said  fifty  thousand  bushels  of  grain,  erect 
and  keep  in  good  condition  for  use,  and  use  in  weighing 
grain  to  be  shipped  over  its  road,  true  and  correct  scales, 
of  proper  structure  and  capacity  for  the  weighing  of  grain 
by  car-load  in  their  cars  after  the  same  shall  have  been 
loaded.  Such  corporation  shall  carefully  and  correctly 
weigh  each  car  upon  which  grain  shall  be  shipped  from 
such  place  or  station,  both  before  and  after  the  same  is 
loaded,  and  ascertain  and  receipt  for  the  true  amount  of 
grain  so  shipped.  If  any  such  corporation  shall  neglect  or 
refuse  to  erect  and  keep  in  use  such  scales  when  required 
to  do  so  as  aforesaid,  or  shall  neglect  or  refuse  to  weigh 
in  the  manner  aforesaid  any  grain  shipped  in  bulk  from  any 
station  or  place,  the  sworn  statement  of  the  shipper,  or  his 
agent  having  personal  knowledge  of  the  amount  of  grain 
shipped,  shall  be  taken  as  true  as  to  the  amount  so  shipped. 
In  case  any  railroad  corporation  shall  neglect  or  refuse  to 
comply  with  any  of  the  requirements  of  section  first,  sec- 
ond and  fifth  of  this  act,  it  shall  in  addition  to  the  penal- 
ties therein  provided,  forfeit  and  pay  for  every  such  offense 
and  for  each  and  every  day  such  refusal  or  neglect  is  con- 
tinued the  sum  of  one  hundred  dollars  ($100),  to  be  re- 
covered in  an  action  of  debt  before  any  justice  of  the  peace, 
in  the  name  of  the  People  of  the  State  of  Illinois,  such 
penalty  or  forfeiture  to  be  paid  to  the  county  in  which  the 
suit  is  brought,  and  shall  also  be  required  to  pay  all  costs 
of  prosecution,  including  such  reasonable  attorney's  fees  as 
may  be  assessed  by  the  justice  before  whom  the  case  may 
be  tried." 

In  order  to  prove  the  weight  of  the  grain  shipped,  the 
plaintiff,  besides  the  bills  of  lading,  introduced  in  evidence 
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the  affidavits  of  its  agents  at  the  respective  stations  of  ship- 
ment as  to  their  personal  knowledge  of  the  weight  of  grain 
delivered  into  each  car,  as  authorized  by  section  i. 

The  appellant  insists  that  the  requirement  that  railroad 
companies  shall  weigh  grain  upon  its  delivery  to  them  for 
shipment  is  unconstitutional  because  it  is  unreasonable  and 
because  it  is  class  legislation,  relating  to  one  kind  of  carrier 
and  to  one  kind  of  commodity.  The  appellant  argues,  first, 
that  section  i  requires  the  weighing  of  grain  only  when 
desired  by  the  shipper.  But  this  is  not  in  accordance  with 
the  language  of  the  section,  which  in  the  first  sentence  re- 
quires the  railroad  company  to  receive  and  transport  grain 
in  bulk,  when  desired.  This  limitation  has  no  application 
to  the  second  requirement  of  the  act,  that  at  the  time  of 
the  receipt  of  grain  for  transportation  the  railroad  company 
shall  weigh  it  and  issue  a  receipt  or  bill  of  lading  for  it. 

Counsel  for  the  appellant  also  contend  that  the  first  sec- 
tion applies  only  to  shipments  of  less  than  car-load  lots,  and 
their  argument  is  based  on  the  fact  that  the  second  section 
deals  with  shipments  of  grain  in  car-loads,  only,  and  that 
if  the  first  section  also  refers  to  shipments  in  car-loads  it 
covers  the  same  subject  matter  as  the  second  section  and 
the  second  is  wholly  unnecessary.  The  argument  assumes 
that  if  the  first  section  applies  to  car-load  lots  it  requires 
the  railroad  company  to  install  at  every  station  where  it 
receives  grain,  scales  of  sufficient  capacity  to  weigh  car- 
loads of  grain.  But  the  two  sections  of  the  act  are  not 
based  on  any  such  assumption.  The  first  section  does  not 
attempt  to  direct  the  kind  or  capacity  of  scales  which  shall 
be  installed.  It  merely  requires  that  the  grain  shall  be 
weighed, — ^not  that  it  shall  all  be  weighed  at  one  draft.  It 
no  doubt  assumes  that  at  smaller  stations  where  grain  is 
not  shipped  in  large  quantities  scales  of  sufficient  capacity 
to  weigh  car-loads  are  not  necessary  and  that  the  grain 
might  be  weighed  on  other  scales,  but  in  cases  where  ship- 
ments for  a  year  have  amounted  to  as  much  as  50,000  bush- 
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els  it  is  assumed  that  the  public  convenience  reasonably  re- 
quires the  weighing  of  the  grain  in  car-loads,  and  for  that 
reason  section  2  was  passed,  requiring  the  installation  of 
such  scales  upon  the  request  of  the  shippers  of  the  greater 
part  of  the  grain. 

It  is  contended  that  it  is  unreasonable  to  require  rail- 
road companies  to  maintain  scales  for  weighing  grain  at 
every  station  where  grain  is  received  for  shipment.  Sec- 
tions 4  and  6  of  article  13  of  the  constitution  are  a  suffi- 
cient answer  to  this  contention  as  well  as  to  the  contention 
that  section  i  is  class  legislation.  Those  sections  are  as 
follows  : 

"Sec.  4.  All  railroad  companies  and  other  common  car- 
riers on  railroads  shall  weigh  or  measure  grain  at  points 
where  it  is  shipped,  and  receipt  for  the  full  amount,  and 
shall  be  responsible  for  the  delivery  of  such  amount  to  the 
owner  or  consignee  thereof,  at  the  place  of  destination." 

"Sec.  6.  It  shall  be  the  duty  of  the  General  Assembly 
to  pass  all  necessary  laws  to  prevent  the  issue  of  false  and 
fraudulent  warehouse  receipts,  and  to  give  full  effect  to  this 
article  of  the  constitution,  which  shall  be  liberally  construed 
so  as  to  protect  producers  and  shippers.  And  the  enumera- 
tion of  the  remedies  herein  named  shall  not  be  construed  to 
deny  to  the  General  Assembly  the  power  to  prescribe  by  law 
such  other  and  further  remedies  as  may  be  found  expedient, 
or  to  deprive  any  person  of  existing  common  law  remedies." 

When  the  constitution  provides  that  railroad  companies 
and  common  carriers  on  railroads  shall  weigh  or  measure 
grain  at  points  where  it  is  shipped  and  receipt  for  the  full 
amount  and  be  responsible  for  the  delivery  of  such  amount 
to  the  consignee  at  the  place  of  destination,  the  court  can 
not  say  that  such  requirement  is  unreasonable  or  that  it 
is  class  or  special  legislation  in  violation  of  another  provi- 
sion of  the  constitution.  The  constitution  itself  has  put 
common  carriers  on  railroads  in  a  class  by  themselves 
among  carriers  and  grain  in  a  class  by  itself  among  com- 
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modities  to  be  carried,  and  the  legislature  does  not  violate 
the  constitution  by  following  the  same  classification. 

It  is  further  contended  that  that  part  of  section  i  is 
unconstitutional  which  provides  that  the  sworn  statement 
of  the  shipper  or  his  agent  having  personal  knowledge  of 
the  amount  of  grain  shipped  shall  be  taken  as  true  as  to 
the  amount  shipped,  and  the  sworn  statement  of  the  per- 
son to  whom  the  grain  is  delivered  or  his  agent  having 
personal  knowledge  of  the  weight  shall  be  taken  as  true  as 
to  the  amount  delivered,  and  that  if  it  shall  appear  by  such 
statements  that  the  corporation  has  failed  to  deliver  the 
amount  so  shown  to  be  shipped  the  corporation  shall  be 
liable  for  the  shortage,  because  it  amounts  to  the  taking  of 
property  without  due  process  of  law  and  takes  away  the 
constitutional  right  to  a  trial  by  jury.  There  is  no  doubt 
about  the  power  of  the  legislature  to  establish  rules  of  evi- 
dence, to  change  the  burden  of  proof,  or  to  declare  that  a 
fact  from  which  an  inference  as  to  the  existence  of  an- 
other fact  may  reasonably  be  drawn  should  be  regarded  as 
evidence  of  the  latter  fact,  (People  v.  McBride,  234  111. 
146;  Waugh  v.  Glos,  246  id.  604;)  but  it  is  not  compe- 
tent for  the  legislature  to  declare,  in  such  case,  that  the 
existence  of  the  first  fact  shall  conclusively  establish  the 
existence  of  the  second.  {People  v.  Rose,  207  111.  352; 
People  V.  Baltimore  and  Ohio  Soiitkivestern  Railroad  Co, 
246  id.  474. )  In  the  first  case  cited  we  said  that  it  was  not 
within  the  power  of  the  legislature  to  declare  what  shall 
be  conclusive  evidence,  as  that  would  be  an  invasion  of  the 
power  of  the  judiciary. 

The  trial  court  admitted  the  affidavits  of  the  agents  in 
evidence  and  instructed  the  jury  that  they  should  be  taken 
as  true  as  to  the  amount  of  grain  received  and  delivered. 
He  also  gave  an  instruction  that  if  any  of  the  affidavits  as 
to  the  corn  loaded  had  been  shown  to  be  false  and  untrue 
such  affidavits  should  not  be  considered.  Some  evidence 
was  admitted  on  the  part  of  the  defendant  as  to  the  con- 
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dition  of  the  cars  in  which  the  grain  was  shipped  and  their 
inspection.  The  view  of  the  court  is  not  very  clearly  shown 
by  the  record,  but  it  is  apparent  that  he  permitted  the  state- 
ments to  be  received  as  true  as  to  the  weight  of  the  grain 
shipped  and  not  subject  to  contradiction,  though  some  of 
his  rulings  seem  inconsistent  with  that  view.  It  was  held 
by  the  Supreme  Court  of  Mississippi  that  a  statute  Vhich 
makes  the  receipt  of  property  for  transportation  contained 
in  the  bill  of  lading  conclusive  evidence  in  the  hands  of  a 
bona  fide  holder  for  value  that  the  property  had  been  so 
received  was  a  constitutional  exercise  of  legislative  power, 
(Yojsoo  and  Mississippi  Valley  Railroad  Co.  v.  Bent,  94 
Miss.  681,)  while  the  Supreme  Court  of  Kansas  held  a  stat- 
ute unconstitutional  which  made  the  bill  of  lading  conclu- 
sive proof  in  favor  of  the  consignee  of  the  amount  of  grain, 
seed  or  hay  received  by  a  railway  company.  (Missouri, 
Kansas  and  Texas  Raihvay  Co.  v.  Simonson,  64  Kan.  802. ) 
The  United  States  Supreme  Court  in  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  557,  affirming  a  judgment  of  the  Supreme 
Court  of  Missouri,  held  that  a  statute  providing  that  in 
actions  upon  insurance  policies  the  defendant  should  not 
be  permitted  to  deny  that  the  property  insured  was  worth, 
at  the  time  of  issuing  the  policy,  the  full  amount  insured 
therein  on  said  property,  and  in  case  of  total  loss  of  the 
property  insured  the  measure  of  damages  should  be  the 
amount  for  which  the  same  was  insured,  less  whatever  de- 
preciation in  value  below  the  amount  for  which  the  prop- 
erty is  insured  the  property  may  have  sustained  between 
the  time  of  issuing  the  policy  and  the  time  of  the  loss,  did 
not  deprive  the  insurer  of  property  without  due  process  of 
law  and  was  not  invalid.  This  decision,  like  that  in  the 
Mississippi  case,  was  based  upon  the  doctrine  of  estoppel. 
The  statute,  the  court  says,  "makes  no  contract  for  the  par- 
ties. In  this  it  permits  absolute  freedom.  It  leaves  them 
to  fix  the  valuation  of  the  property  upon  such  prudence  and 
inquiry  as  they  choose.     It  only  prescribes  estoppel  after 
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this  is  done,^-estoppeI,  it  must  be  observed,  to  the  acts  of 
the  parties,  and  only  to  their  acts  in  open  and  honest  deal- 
ing. Its  presumptions  cannot  be  urged  against  fraud,  and 
it  permits  the  subsequent  depreciation  of  the  property  to 
be  shown."  In  all  these  cases  the  courts  were  dealing  with 
voluntary  contracts  entered  into  between  parties  in  view 
of  the' existing  law  making  statements  of  quantity  or  value 
conclusive.  In  the  Mississippi  case  cited  the  court  said: 
"The  statute  operates  by  way  of  estoppel,  and  makes  the 
bill  of  lading  containing  the  weights  on  which  the  railroad 
company  collects  freight  the  true  weight.  By  this  statute 
they  are  precluded  from  making  their  weights  the  basis  on 
which  to  collect  freight,  merely,  but  in  the  hands  of  a  bona 
fide  holder  for  value  who  has  purchased  the  goods  on  the 
faith  of  the  weight  promulgated  by  them  they  are  estopped 
from  afterward  denying  it  to  be  that  true  weight."  The 
present  case  is  different.  It  is  not  the  bill  of  lading  or  any 
contract,  statement  or  claim  of  the  appellant  which  is  de- 
clared to  be  conclusive  evidence  against  it.  The  statute 
does  not  operate  on  any  contract,  but  declares  that  the 
sworn  statement  of  its  adversary  in  the  litigation  shall  be 
considered  evidence  against  the  railroad  company.  The 
case  is  similar,  in  principle,  to  Vega  Steamship  Co,  v.  Con- 
solidated Elevator  Co,  75  Minn.  308.  The  statute  of  Min- 
nesota provided  for  a  State  weighmaster,  who  should  su- 
pervise and  have  exclusive  control  of  the  weighing  of  grain 
and  other  property  subject  to  inspection,  except  when  other- 
wise ordered  or  directed  by  the  shipper,  and  the  action  and 
certificate  of  the  weighmaster  and  his  assistants  in  the  dis- 
charge of  their  duties  was  made  conclusive  evidence  as  to 
the  matters  contained  in  their  certificates.  In  an  action 
brought  for  the  deficiency  in  weight  of  a  cargo,  the  court 
held  that  it  was  not  constitutional  for  the  legislature  to 
make  such  certificate  conclusive ;  that  the  legislature  could 
not  in  this  matter  provide  for  the  arbitrary  exercise  of 
power  so  as  to  deprive  a  person  of  his  day  in  court  to  vin- 
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dicate  his  rights,  and  that  a  law  which  closes  his  mouth 
absolutely  when  he  comes  into  court  is  the  same,  in  effect, 
as  a  law  which  deprives  him  of  his  day  in  court. 

It  is  argued  on  behalf  of  the  appellee  that  by  neglecting 
or  refusing  to  weigh  the  grain  the  appellant  consented  that 
the  sworn  statement  of  the  shipper  might  be  taken  as  true, 
and  the  agreement  thus  sought  to  be  inferred  is  likened  to 
the  election  provided  for  irr  the  Workmen's  Compensation 
act.  (Deibeikis  v.  Link-Belt  Co.  261  111.  454.)  There  is 
no  similarity  between  the  two  cases.  The  Workmen's  Com- 
pensation act  provides  an  alternative  system  for  the  reme- 
dies which  the  common  law  gives  for  injuries  to  workmen. 
Each  system  is  equally  lawful,  and  every  person  may  elect 
to  which  system  of  laws  he  shall  be  subject  in  the  rela- 
tion of  master  and  servant,  and  he  may  from  time  to  time 
change  from  one  to  the  other.  The  act  is  expressly  based 
upon  a  voluntary  election,  and  the  element  of  contract  or 
agreement  is  an  essential  part  of  its  terms.  The  act  here 
in  question  has  nothing  to  do  with  contract.  Section  i  im- 
poses a  duty.  By  section  2  a  penalty  of  $100  is  imposed 
for  each  violation  of  the  duty.  There  is  no  more  to  be 
implied  from  the  violation  an  agreement  to  be  bound  by  an 
unconstitutional  provision  of  the  act  than  there  is  to  be  im- 
plied a  contract  to  pay  the  penalty.  The  law  will  not  imply 
a  contract  to  do  a  thing  merely  because  a  statute  imposes 
a  duty  to  do  that  thing.  The  railroad  company  becomes 
liable  to  the  penalty  not  because  of  any  implied  agreement 
to  pay  it  but  because  it  has  violated  the  law.  It  becomes 
liable  to  the  shipper  not  because  of  an  implied  agreement 
but  because  it  has  failed  in  the  performance  of  a  legal  duty. 
A  tort  feasor  is  liable  for  damages  not  because  the  law  im- 
plies an  agreement  to  pay  them  but  because  the  law  imposes 
the  liability.  The  appellant  may  be  a  violator  of  the  law, 
but  it  still  has  the  right  to  insist  that  it  shall  not  be  de- 
prived of  its  property  upon  the  mere  statement  of  its  ad- 
versary.   It  still  has  a  right  to  a  trial  by  jury  and  to  sub- 
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mit  to  the  jury  evidence  on  the  question  of  its  liability. 
"To  enact  a  law  making  evidence  conclusive  which  is  not 
so  necessarily  in  and  of  itself,  and  thus  preclude  a  party 
from  showing  the  truth,  would  be  nothing  short  of  confisca- 
tion of  property  and  a  destruction  of  vested  rights  without 
due  process  of  law."  (Meyer  v.  Berlandi,  39  Minn.  438.) 
The  affidavits  were  admissible  as  prima  facie  evidence. 

The  appellant  insists  that  the  term  "sworn  statement" 
refers  to  an  oral  statement  on  the  trial,  but  the  term  in- 
cludes an  affidavit  as  well  as  oral  testimony,  and  if  it  had 
been  the  intention  of  the  legislature  to  refer  to  the  testi- 
mony of  the  witness,  only,  no  doubt  that  term  would  have 
been  used  or  such  intention  would  have  been  made  clear. 

It  is  further  argued  that  the  provision  being  unconsti- 
tutional in  so  far  as  it  makes  the  sworn  statement  conclu- 
sive, is  unconstitutional  altogether ;  that  it  is  not  separable, 
so  as  to  make  the  evidence  competent  though  not  conclusive. 
The  rule  is  well  settled  that  a  statute  may  be  in  part  con- 
stitutional and  in  part  unconstitutional,  and  in  such  case  the 
constitutional  part  of  the  act  will  be  given  effect  and  the 
unconstitutional  part  disregarded,  unless  the  unconstitu- 
tional part  is  of  such  a  character  that  it  may  be  inferred 
that  without  it  the  legislature  would  not  have  passed  the 
act.  The  question  is  usually  presented  in  cases  in  which 
the  constitutional  and  unconstitutional  parts  of  an  enact- 
ment are  contained  in  separate  sections  but  in  such  terms 
that  the  words  constituting  the  unconstitutional  provision 
may  be  stricken  out.  There  are  cases  holding  that  a  stat- 
ute accomplishing  all  its  results  by  the  same  general  words 
in  a  single  section  by  covering  subjects  as  to  which  the  leg- 
islature could  and  subjects  as  to  which  it  could  not  consti- 
tutionally enact  laws,  cannot  be  restricted,  by  construction, 
to  the  constitutional  class  because  the  part  applicable  to  that 
class  is  not  separable  from  the  part  applicable  to  the  un- 
constitutional class  so  that  each  may  be  read  and  may  stand 
by  itself.    But  we  have  treated  the  question  as  one  of  legis- 
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lative  power  and  not  of  verbal  form,  and  held  that  the  court 
will  separate  statutes  valid  in  part  and  void  in  part  because 
in  excess  of  the  legislative  power,  and  will  disregard  the 
excessive  exercise  of  power  and  preserve  so  much  as  is 
within  the  legislative  power.  (Scown  v.  Csarnecki,  264 
111.  305.)  It  was  not  Within  the  legislative  power  to  de- 
clare the  sworn  statements  conclusive  evidence  but  it  was 
competent  to  make  them  admissible  as  prima  facie  evidence. 
It  was  so  held  in  the  case  of  Vega  Steamship  Co.  v.  Con- 
solidated Elevator  Co.  supra.  The  provision  that  the  sworn 
statements  shall  be  taken  as  true  is  invalid,  but  they  were 
properly  received  in  evidence. 

It  is  argued  that  the  persons  who  swore  to  the  affidavits 
were  examined  on  the  trial  and  showed  that  they  had  then 
no  recollection  of  the  particular  facts,  and  it  is  insisted 
that  the  affidavits  were  not,  therefore,  made  upon  personal 
knowledge.  One  of  the  witnesses  testified  that  he  could 
not  recollect  anything  about  any  certain  cars  without  his 
records,  and  another  that  he  could  not  recall  from  memory 
the  cars  he  loaded  but  he -had  memoranda  from  which  he 
could  recall  the  date  and  occasion.  It  is  not  to  be  inferred 
from  this  that  the  witnesses  had  not  personal  knowledge 
but  rather  that  they  had  personal  knowledge,  though  they 
found  it  necessary  to  refresh  their  memory  by  reference  to 
their  records  and  memoranda. 

The  appellant  contends  that  the  Uniform  Bills  of  Lad- 
ing act  has  repealed  section  i  here  in  question  by  implica- 
tion, but  does  not  point  out  any  inconsistencies  between  the 
two  acts. of  a  material  kind  which  make  them  so  repugnant 
that  they  cannot  operate  together. 

The  two  shipments  from  Argenta  to  New  York,  the 
bills  of  lading  for  which  contained  the  notation,  "Stop  at 
Chgo.,"  were,  in  fact,  stopped,  unloaded  and  delivered  in 
Chicago.  The  appellee  claims  that  this  billing  to  New  York 
with  the  privilege  of  stopping  at  Chicago  was  merely  to  ob- 
tain the  advantage  of  a  reduction  in  the  freight  rate ;  that 
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the  cars  were  never  intended  to  go  beyond  Chicago  and  that 
the  shipments  were  intra-State  shipments.  The  appellant 
insists  that  they  were  inter-State  shipments,  and  that  under 
the  Carmack  amendment  the  appellee,  not  being  the  holder 
of  the  bills  of  lading,  cannot  maintain  the  suit.  There  is 
no  evidence  in  the  record  that  the 'billing  was  for  the  pur- 
pose of  evading  the  Inter-State  Commerce  act  or  of  secur- 
ing a  reduced  freight  rate.  Apparently  the  shipments  were 
inter-State,  and  they  must  be  so  regarded.  The  appellee 
sold  the  grain  according  to  the  weights  at  the  places  of  de- 
livery, and  the  bills  of  lading  were  indorsed  and  delivered 
to  the  purchasers,  surrendered  to  the  railroad  company  and 
canceled.  The  purchasers  of  the  grain  have  received  and 
paid  for  all  they  bought,  and  they  have  no  cause  of  action 
against  the  appellant.  Whatever  cause  of  action  there  is 
must  be  in  the  appellee.  This  cause  of  action  is  not  on  the 
bills  of  lading,  but  on  the  failure  of  the  appellant  to  per- 
form its  duty  to  safely  carry  and  deliver  the  grain.  It  is 
not  under  the  Carmack  amendment,  which  refers  only  to 
the  bills  of  lading.  The  provisions  of  the  Carmack  amend- 
ment do  not  interfere  with  the  right  of  appellee  to  recover. 
On  the  back  of  each  of  the  bills  of  lading  the  follow- 
ing provisions  were  printed :  "No  carrier  or  party  in  pos- 
session of  any  of  the  property  herein  described  shall  be 
liable  for  any  loss  thereof  or  damage  thereto  or  delay 
caused  by  the  act  of  God,  the  public  enemy,  quarantine,  the 
authority  of  law  or  the  act  or  default  of  the  shipper  or 
owner,  or  for  differences  in  the  weights  of  grain,  seed  or 
other  commodities  caused  by  natural  shrinkage  or  discrep- 
ancies in  elevator  weights."  The  Uniform  Bills  of  Lading 
act  provides  that  a  carrier  may  insert  in  a  bill  of  lading 
any  terms  or  conditions  not  contrary  to  law  or  public  pol- 
icy which  do  not  impair  his  obligation  to  use  reasonable 
care,  and  that  such  terms  and  conditions  shall  be  binding 
upon  the  consignor  receiving  such  bill  and  making  no  ob- 
jection in  writing  to  such  terms  and  conditions,  so  far  as 
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they  are  not  contrary  to  law  or  public  policy.  No  objec- 
tions in  writing  were  made  by  the  consignor  to  the  condi- 
tions on  the  back  of  the  bills  of  lading,  but  we  regard  that 
clause  in  the  conditions  which  exempts  a  carrier  from  lia- 
bility for  difference  in  the  weights  of  grain,  seed  or  other 
commodities  caused  by  discrepancies  in  elevator  weights  as 
contrary  to  public  policy. 

The  statute  requires  the  railroad  company  to  weigh 
carefully  and  correctly  grain  received  for  shipment  at  the 
time  of  its  receipt,  to  give  a  receipt  for  the  true  and  cor- 
rect amount  and  to  weigh  out  and  deliver  the  full  amount 
of  such  grain,  without  deduction  for  leakage,  shrinkage  or 
other  loss.  The  statute  was  passed  in  compliance  with  the 
requirements  of  section  6  of  article  13  of  the  constitution, 
which  imposed  upon  the  General  Assembly  the  duty  of  pass- 
ing all  necessary  laws  to  give  full  effect  to  article  13,  and 
directed  that  such  article  should  be  liberally  construed  so 
as  to  protect  producers  and  shippers.  The  object  of  sec- 
tion 4  was  the  protection  of  producers  and  shippers  against 
short  weights  in  delivery,  through  which  it  was  thought 
they  were  frequently  defrauded  by  the  railroad  companies 
out  of  a  part  of  the  grain  in  each  car-load,  the  loss  in  each 
case  being  small  but  amounting  ill  the  aggregate  to  a  large 
sum.  In  the  constitutional  convention  it  was  said  con- 
stant complaints  were  coming  up  from 'the  farmers  of  short 
weights  upon  shipments,  and  that  the  railroad  companies 
were  not  held,  in  their  own  estimation,  responsible  for  the 
delivery  of  the  same  quantity  of  grain  that  they  received. 
One  member  of  the  convention  estimated  the  various  frauds 
and  extortions  practiced  upon  the  farmers  and  shippers  by 
transportation  companies,  warehouses  and  the  false  weights 
used,  at  ten  millions  of  dollars  a  year.  To  protect  pro- 
ducers and  shippers  from  these  frauds  believed  to  exist,  sec- 
tion 4  of  article  13  of  the  constitution  was  adopted,  requir- 
ing railroad  companies  to  weigh  or  measure  grain  shipped 
and  receipt  for  the  full  amount  and  to  deliver  the  full 
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amount  at  the  destination.  The  natural  meaning  of  the 
words  of  this  section  is  that  the  railroad  company  shall  be 
responsible  for  the  delivery  of  the  number  of  pounds  of 
grain  it  shall  have  received,  and  that  is  the  meaning  which 
must  be  given  it.  In  adopting  the  constitution  this  provi- 
sion was  thought  so  necessary  for  the  protection  of  ship- 
pers upon  railroads,  on  account  of  the  advantage  supposed 
to  be  possessed  by  the  railroad  companies  in  their  dealings 
with  shippers,  as  to  require  its  embodiment  in  the  funda- 
mental law  of  the  State.  It  was  immediately  enacted  in 
the  form  of  a  statute  by  the  first  legislature  after  the  con- 
stitution was  adopted,  and  it  would  be  contrary  to  the  pub- 
lic policy  thus  indicated  to  permit  it  to  be  nullified  by  an 
indorsement  on  a  bill  of  lading  or  a  contract  between  a 
railroad  company  and  its  shippers.  To  do  so  would  be  to 
give  to  railroad  companies  the  same  advantage  on  account 
of  which  the  constitutional  provision  was  adopted.  We  as- 
sume that  "discrepancy  in  elevator  weights"  means  differ- 
ence between  weights  at  the  place  of  delivery  and  the  place 
of  shipment.  While  the  railroad  company  is  responsible 
for  the  delivery  of  the  number  of  pounds  of  grain  received 
and  its  receipt  in  the  bill  of  lading  evidence  of  the  quantity 
received,  the  constitutional  provision  was  not  intended  to 
make  the  bill  of  lading  an  absolute  policy  of  insurance  or 
extend  the  responsibility  of  the  carrier  beyond  its  responsi- 
bility at  common  law  in  other  respects.  It  is  bound  to  de- 
liver at  the  destination  the  number  of  pounds  of  grain  re- 
ceived, unless  relieved  of  this  obligation  to  deliver  by  the 
act  of  God  or  the  public  enemy  or  the  negligence  of  the 
shipper. 

Errors  are  assigned  on  the  rulings  of  the  court  on  in- 
structions and  the  admission  of  evidence,  but  the  material 
questions  have  been  considered  in  what  has  been  said  and 
it  will  not  be  necessary  to  consider  the  rulings  in  detail. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Mr.  Justice  Carter,  dissenting : 

I  do  not  concur  in  the  conclusion  in  the  foregoing  opin- 
ion that  the  legislature  cannot,  under  the  circumstances  pro- 
vided by  the  statute  here  in  question,  make  the  weights  of 
the  shipper  conclusive  under  the  facts  shown  on  this  hear- 
ing. I  agree,  of  course,  with  the  statement  in  the  opinion 
as  to  the  general  power  of  the  legislature  to  prescribe  rules 
of  evidence  and  methods  of  proof  and  that  such  power  must 
be  exercised  within  constitutional  limitations.  What  those 
constitutional  limitations  are,  as  can  be  readily  seen  on  ex- 
amination of  the  authorities,  it  is  somewhat  difficult  pre- 
cisely to  define.  (lo  R.  C.  L.  863.)  Judge  Cooley,  per- 
haps, has  laid  down  the  general  rule  in  as  clear  a  way  as 
anyone,  and  his  rule  is  generally  followed.  He  says  on 
this  subject :  "But  there  are  fixed  bounds  to  the  power  of 
the  legislature  over  this  subject  which  cannot  be  exceeded. 
As  to  what  shall  be  evidence  and  which  party  shall  assume 
the  burden  of  proof  in  civil  cases  its  authority  is  practically 
unrestricted  so  long  as  its  regulations  are  impartial  and  uni- 
form, but  it  has  no  power  to  establish  rules  which,  under 
pretense  of  regulating  the  presentation  of  evidence,  go  so 
far  as  altogether  to  preclude  a  party  from  exhibiting  his 
rights.  Except  in  those  cases  which  fall  within  the  familiar- 
doctrine  of  estoppel  at  the  common  law,  or  other  cases  rest- 
ing upon  the  like  reasons,  it  would  not,  we  apprehend,  be 
in  the  power  of  the  legislature  to  declare  that  a  particular 
item  of  evidence  should  preclude  a  party  from  establish- 
ing his  rights  in  opposition  to  it."  (Cooley's  Const.  Lim. — 
7th  ed. — 526. )  Thus,  under  this  doctrine  of  estoppel  it  has 
been  held  that  the  fixing  of  the  amount  of  weight  or  value 
of  articles  may  depend  upon  the  elements  of  estoppel,  and 
that  statutes  may  constitutionally  create  conclusive  rules  of 
law  limiting  the  rights  of  the  parties  to  prove  such  amounts 
incorrect.  For  example,  in  the  case  referred  to  in  the  fore- 
going opinion,  {Orient  Ins.  Co,  v.  Daggs,  172  U.  S.  557,) 
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it  was  held  that  a  statute  compelling  fire  insurance  com- 
panies, in  case  of  total  loss,  to  pay  the  amount  for  which 
the  property  was  insured,  less  depreciation  between  the  time 
of  issuing  the  policy  and  time  of  loss,  was  constitutional,  as 
not  depriving  the  insurer  of  property  without  due  process 
of  law,  because  it  left  the  parties  to  fix  the  valuation  of  the 
property  as  they  chose,  merely  making  their  action  conclu- 
sive after  they  had  voluntarily  entered  into  it.  (6  R.  C.  L. 
466. )  "Presumptions  of  law  are  generally  divided  into  two 
classes:  conclusive  and  disputable.  'Conclusive,  or  abso- 
lute, presumptions  of  law  are  rules  determining  the  quantity 
of  evidence  requisite  for  the  support  of  any  averment  which 
is  not  permitted  to  be  overcome  by  any  proof  that  the  fact 
is  otherwise.'  *  ♦  ♦  Instruments  under  seal  were  once 
regarded  as  conclusive  evidence  of  a  consideration  unless 
the  instrument  was  impeached  for  fraud.  Receipts  under 
seal  were  conclusively  presumed  to  import  the  payment  of 
money.  But  few  of  the  numerous  presumptions  formerly 
called  conclusive  can  now  be  so  classified.  At  common  law, 
infants  under  seven  are  presumed  to  be  incapable  of  com- 
mitting crime;  a  boy  under  fourteen  is  conclusively  pre- 
sumed incapable  of  committing  a  rape ;  a  female  of  tender 
age  is  conclusively  presumed  incapable  of  consenting  to  sex- 
ual intercourse.  This  age,  not  having  been  precisely  deter- 
mined in  the  common  law,  was  fixed  by  statute  in  the  reign 
of  Queen  Elizabeth  at  ten  years."  (Jones  on  Evidence, — 
2d  ed. — sec.  11,  p.  12.)  It  has  been  held  that  the  legislature 
has  no  power  to  make  tax  deeds  conclusive  evidence  of  any 
jurisdictional  fact  or  fact  vital  to  the  exercise  of  the  power 
of  taxation  or  sale,  divesting  the  title  of  property  for  the 
non-payment  of  taxes.  At  the  same  time,  power  is  con- 
firmed in  the  legislature  to  make  tax  deeds  conclusive  evi- 
dence of  compliance  with  all  the  requirements  of  the  law 
which  are  merely  directory  and  which  pertain  to  the  regu- 
lation of  the  manner  of  exercising  the  taxing  power,  and 
which  requirements  it  might,  in  the  exercise  of  its  discre- 
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tion,  dispense  with  entirely.  (lo  R.  C.L.  867.)  And  it 
is  also  conclusively  presumed,  on  grounds  of  public  policy, 
that  common  carriers  have  been  negligent  if  goods  entrusted 
to  their  care  have  been  lost  or  damaged.  (Jones  on  Evi- 
dence,— 2d  ed. — sec.  15.)  So,  too,  the  great  weight  of 
authority  holds  that  a  conclusive  presumption  of  negligence 
may  be  established,  resulting  from  the  killing  of  animals  by 
railroad  companies,  where  the  statute  requires  such  com- 
panies to  erect  a  fence  but  where  none  has  been  erected. 
(6  R.  C.L.  463.)  The  rule  is  generally  recognized  that 
when  a  matter  has  been  adjudicated  and  finally  determined 
by  a  competent  tribunal  the  determination  is  conclusive  as 
between  the  parties  and  their  privies.  Whether  the  judg- 
ment is,  in  fact,  right  or  erroneous,  just  or  unjust,  it  can 
not  be  collaterally  attacked.  In  such  matters  the  maxim 
controls,  Interest  reipublicce  ut  sit  finis  litium,  (Jones  on 
Evidence, — 2d  ed. — sec.  585.) 

Realizing  the  evils  arising  from  small  losses  in  the  ship- 
ment and  storing  of  grain  in  bulk,  the  constitutional  con- 
vention of  1870  inserted  article  13  in  the  constitution  for 
the  purpose  of  guarding  against  and  remedying  such  evils. 
Section  4  of  that  article  provides:  "All  railroad  com- 
panies and  other  common  carriers  on  railroads  shall  weigh 
or  measure  grain  at  points  where  it  is  shipped,  and  receipt 
for  the  full  amount,  and  shall  be  responsible  for  the  deliv- 
ery of  such  amount  to  the  owner  or  consignee  thereof,  at 
the  place  of  destination."  The  other  sections  of  that  article 
provide,  among  other  things,  that  it  is  the  duty  of  the  Gen- 
eral Assembly  to  pass  all  necessary  laws  to  prevent  the  loss 
of  grain  in  shipment  and  adopt  remedies  for  such  loss.  The 
statute  here  in  question  was  clearly  passed  under  the  au- 
thority granted  by  this  article  of  the  constitution.  It  is 
the  duty  of  railroad  companies,  under  said  section  4,  to 
weigh  or  measure  all  grain  at  the  point  of  shipment  and 
be  responsible  for  the  delivery  of  the  full  amount  at  the 
place  of  destination.     It  seems  to  me  that  the  holding  of 
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the  majority  opinion  will  result  in  making  it  difficult,  if 
not  impossible,  to  enforce  practically  these  provisions  of  the 
constitution.  The  authorities  directly  in  point  on  this  sub- 
ject are  not  numerous.  They  have  practically  all  been  cited 
in  the  foregoing  opinion.  In  Missouri,  Kansas  and  Texas 
Raikvay  Co,  v.  Simonson,  64  Kan,  802,  it  was  held  by  a  di- 
vided court  of  four  to  three,  that  a  statute  was  unconsti- 
tutional which  made  the  specifications  of  weight  in  bills 
of  lading  issued  by  a  railroad  company  for  goods  shipped 
over  its  lines  conclusive  evidence  of  the  correctness  of  such 
weights.  The  Supreme  Court  of  Mississippi,  in  Yazoo  and 
Mississippi  Valley  Railroad  Co.  v.  Bent,  94  Miss.  681,  held 
that  such  a  statute  was  constitutional,  arguing  that  making 
the  acknowledgment  of  the  receipt  of  property  for  trans- 
portation contained  in  the  bill  of  lading  conclusive  evidence 
of  the  fact  so  stated  was  constitutional  under  the  common 
law  doctrine  of  estoppel,  citing  and  relying  upon,  as  author- 
ity in  so  holding,  Orient  Ins.  Co,  v.  Daggs,  supra. 

The  legislature  may  not  compel  a  contract  between  par- 
ties, but  may  it  not  declare  that  a  contract  which  the  parties 
themselves  have  made  should  conclusively  be  presumed  to 
express  the  obligation  which  they  have  entered  into?  Does 
this  not  merely  enlarge  the  rules  of  contract  by  creating  an 
estoppel  in  compelling  the  common  carrier  to  be  bound  by 
the  sworn  statement  of  the  consignor  or  consignee  as  to  the 
weight  of  the  grain  shipped  or  delivered  if  it  does  not  choose 
to  weigh  the  grain  itself?  The  constitution  and  this  statute 
say  to  the  common  carrier:  You  may  weigh  the  grain  if 
you  desire ;  if  you  do  not,  you  are  bound  by  the  provisions 
of  this  statute  and  must  take  the  sworn  statement  of  the 
consignor  or  consignee,  or  his  agent,  as  being  correct  as  to 
the  weight  of  the  grain.  Of  course,  this  provision  of  the 
statute  cannot  be  held  a  conclusive  presumption  as  to  the 
weight  of  the  grain  and  enforced  as  against  a  claim  for 
fraud.     (See  Orient  Ins.  Co.  v.  Daggs,  supra.)    The  late 
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Justice  Brewer,  of  the  Federal  Supreme  Court,  said :  "We 
do  not  mean  that  it  [the  legislature]  may,  by  th^  mere  ma- 
chinery of  rules  of  evidence,  override  or  set  at  naught  the 
restrictions  of  the  constitution,  or  that  it  could  arbitrarily 
make  conclusive  evidence  of  the  number  of  voters  any  list 
or  roll  which  in  the  nature  of  things  has  no  connection 
with  the  fact  and  does  not  reasonably  tend  to  prove  it;  but 
when  it  adopts  as  conclusive  evidence  of  the  fact  anything 
which,  according  to  the  ordinary  rules  of  human  experience, 
reasonably  tends  to  prove  the  fact,  the  courts  are  not  at 
liberty  to  ignore  or  go  behind  such  evidence."  In  re  County 
Seat  of  Linn  County,  15  Kan.  500.  ' 

Appellant  had  the  opportunity  of  weighing  the  grain 
here  in  question  when  it  was  shipped.  Did  it  not,  in  effect, 
agree,  under  this  statute,  that  if  it  failed  to  do  so  it  would 
be  bound  by  the  sworn  statements  of  the  consignor  and  its 
agent?  The  majority  opinion  says  that  the  reasoning  of 
this  court  in  holding  the  Workmen's  Compensation  act  con- 
stitutional in  Deibeikis  v.  Link-Belt  Co.  261  111.  454,  and 
Crooks  V.  Tazeivell  Coal  Co,  263  id.  343,  is  in  no  way  simi- 
lar to  the  question  here  involved.  I  fully  concur  that  those 
decisions  are  not  conclusive,  but  I  think  the  constitutionality 
of  this  statute  on  the  question  here  involved  could  be  upheld 
by  reasoning  analogous  to  that  which  was  adopted  in  up- 
holding the  constitutionality  of  the  Workmen's  Compensa- 
tion act.  It  is  said  in  this  opinion  that  that  act  is  based  upon 
a  voluntary  election  and  in  no  way  upon  a  penalty.  A  pen- 
alty is  enforced  by  the  Workmen's  Compensation  act  if  the 
employer  fails  to  adopt  the  act.  That  act,  in  terms,  says 
that  if  the  employer  fails  to  adopt  the  act,  he  or  it  waives 
the  right  thereafter  to  urge  as  a  defense  assumed  risk  or 
contributory  negligence  or  the  negligence  of  a  fellow-servant 
as  against  the  injured  employee.  The  depriving  of  these 
defenses  is  placed  upon  the  employer  as  a  penalty  for  not 
electing  to  come  under  the  act,  and  under  the  decisions  of 
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this  court  the  law,  as  to  such  penalties,  has  been  held  con- 
stitutional. 

As  I  understand  the  decision  in  the  case  at  bar,  it  holds 
this  statute  unconstitutional  as  depriving  appellant  of  prop- 
erty without  due  process  of  law.  In  H olden  v.  Hardy,  169 
U.  S.  366,  the  court,  in  discussing  the  question  of  due  proc- 
ess of  law,  says :  "This  court  has  never  attempted  to  define 
with  precision  the  words  'due  process  of  law.*  *  *  *  It 
is  sufficient  to  say  that  there  are  certain  immutable  principles 
of  justice  which  inhere  in  the  very  idea  of  free  government 
which  no  member  of  the  Union  may  disregard,  as  that  no 
man  shall  be  condemned  in  his  person  or  property  without 
due  notice  and  an  opportunity  of  being  heard  in  his  de- 
fense." "These  principles  were  extended  to  the  right  to 
acquire  property  and  to  enter  into  contracts  with  respect  to 
property,  but  it  was  said  'this  right  of  contract,  however,  is 
itself  subject  to  certain  limitations  which  the  State  may  law- 
fully impose  in  the  exercise  of  its  police  powers.'  "  (Orient 
Ins.  Co.  V.  Daggs,  supra,  on  p.  563.)  In  H olden  v.  Hardy, 
supra,  an  act  of  the  State  of  Utah  as  to  the  employment  of 
workingmen  in  all  underground  mines  and  workings,  and 
in  smelters  and  all  other  institutions  for  the  reduction  and 
refining  of  ores  or  metals,  and  limiting,  with  certain  excep- 
tions, the  working  day  to  eight  hours,  was  held  constitu- 
tional. It  was  said  that  that  statute  was  undoubtedly  a 
limitation  on  the  right  of  contract  of  the  employer  and  of 
the  employed,  enforced  by  a  criminal  prosecution  and  pen- 
alty on  the  former  and  on  his  agents  and  managers,  but 
that  it  was  a  valid  exercise  of  the  police  powers  of  the  State. 
So,  too,  it  was  held  by  similar  reasoning  in  St,  John  v.  Neiv 
York,  201  U.  S.  633,  that  the  due  process  of  law  provision 
of  the  Federal  constitution  was  not  violated  by  a  provision 
of  the  New  York  statute  which  prohibited  the  sale  of  adul- 
terated milk,  even  though  the  seller  of  the  milk  offered  to 
prove  that  it  was  delivered  to  him  at  his  creamery  or  factory 
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in  exactly  the  same  condition  as  when  taken  from  the  cows, 
the  argument  being  that  to  forbid  the  seller  of  the  milk  to 
make  this  proof  was  contrary  to  the  constitutional  rule  of 
due  process  of  law,  the  opinion  saying  (p.  637)  :  "Not  only 
the  final  purpose  of  the  law  must  be  considered,  but  the 
means  of  its  administration, — the  ways  it  may  be  defeated. 
Legislation,  to  be  practical  and  efficient,  must  regard  this 
special  purpose  as  well  as  the  ultimate  purpose.  *  *  * 
As  the  standard  established  can  be  proved  in  the  hands  of 
a  producing  vendor,  he  is  exempt  from  the  penalty ;  as  it 
cannot  certainly  be  proved  in  the  hands  of  other  vendors 
so  as  to  prevent  evasions  of  the  law,  such  vendors  are  not 
exempt." 

It  was  not  necessary  in  this  case  for  appellant  to  take 
appellee's  weights.  It  could  weigh  the  grain  itself  if  it  com- 
plied with  the  provisions  of  the  constitution  in  the  statute 
touching  this  question.  But  the  law  presents  an  alternative 
to  appellant.  It  says.  Weigh  the  grain,  or  take  as  final  the 
shipper's  and  consignee's  sworn  statements  of  weight.  In 
order  to  make  this  law  enforceable  there  must  be  some  pen- 
alty attached  to  it.  What  difference  is  there,  as  to  the  pen- 
alty in  question,  between  considering  these  affidavits  of  the 
shipper  and  consignee  as  conclusive  proof,  and  a  conclusive 
presumption  of  negligence  arising  from  the  killing  of  live 
stock  by  a  railroad  company  if  it  fails  to  fence  its  railroad 
as  required  by  statute?  (Little  Rock  and  Pt.  Smith  Rail- 
road  Co,  v.  Payne,  33  Ark.  816.)  I  cannot  see  any  distinc- 
tion, either  in  principle  or  under  the  authorities.  It  seems 
to  me  that  there  is  ample  justification,  both  in  reason  and 
in  authority,  to  hold  this  statute  constitutional  in  the  re- 
spects here  considered. 

Mr.  Justicb:  Farmer,  also  dissenting. 
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(No.  10767. — Rule  made  absolute.) 

The  People  ex  rel.  The  Chicago  Bar  Association,  Relator, 

vs.  Harry  J.  Meyerovitz,  Respondent. 

Opinion  Hied  April  ip,  ipiy— -Rehearing  denied  June  6,  ipi/. 

1.  Disbarment — object  of  a  disbarment  proceeding.  The  dis- 
barment of  an  attorney  is  not  punishment  for  crime  nor  for  the 
purpose  of  enforcing  remedies  between  parties  nor  merely  to  bring 
the  attorney  before  the  court  for  a  reprimand,  but  the  object  of  the 
proceeding  is  to  remove  a  person  shown  to  be  unfit  for  the  dis- 
charge of  the  duties  of  the  office  of  attorney  and  to  protect  the 
courts  and  the  public. 

2.  Same — attorney  may  be  disbarred  for  acts  not  occurring  in 
the  discharge  of  the  duties  of  his  profession.  An  attorney's  unfit- 
ness to  continue  in  the  profession  may  be  shown  by  acts  not  oc- 
curring in  the  discharge  of  the  duties  of  his  profession,  and  when- 
ever he  commits  an  act  which  shows  such  want  of  professional  or 
personal  honesty  as  renders  him  unworthy  of  public  confidence  it 
affords  sufficient  ground  for  his  disbarment.  (People  v.  Allison, 
68  111.  151,  and  People  v.  Appleton,  105  id.  474,  overruled.) 

3.  Same — if  the  misconduct  is  a  crime  the  attorney  need  not  be 
indicted  before  he  can  be  disbarred.  It  is  the  immoral  or  dishon- 
est act  of  an  attorney  that  justifies  his  disbarment,  and  it  is  not 
necessary  that  his  misconduct  subject  him  to  indictment,  or  that, 
if  the  misconduct  amount  to  a  crime,  he  shall  be  prosecuted  and 
convicted  before  disbarment;  but  where  the  act  charged  is  a  crime 
and  there  is  a  denial  of  the  act  and  the  testimony  is  conflicting, 
courts  should  exercise  the  power  to  disbar  with  great  caution. 

4.  Same — good  moral  character  required  upon  admission  to  the 
bar  must  continue  throughout  an  attorney's  professional  career.  A 
good  moral  character  is  essential  to  admission  to  the  bar,  and  if, 
after  an  attorney's  admission,  it  is  shown  that  he  has  forfeited 
or  does  not  possess  such  good  moral  character  it  is  the  duty  of  the 
court  to  revoke  his  license. 

5.  Same — attorney  may  be  disbarred  for  appropriating  money 
entrusted  to  him  in  his  private  capacity.  Where  an  attorney  has 
appropriated  to  his  own  use  money  entrusted  to  him,  not  as  an  at- 
torney but  in  his  private  capacity,  and  admits  doing  so  but  pleads 
hard  times  and  an  intention  to  pay  it  back,  he  may  be  disbarred 
although  he  finally  paid  the  money  after  complaint  was  made  and 
before  the  hearing  before  the  commissioner. 

Information  to  disbar. 
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John  L.  Fogi.e,  (Arthur  Dyrentorth,  of  counsel,) 
for  relator. 

L^TER  L.  Bauer,  for  respondent. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Relator,  the  Chicago  Bar  Association,  filed  an  informa- 
tion for  disbarment,  consisting  of  six  counts,  against  re- 
spondent, Harry  J.  Meyerovitz.  Issue  was  joined  and  the 
cause  referred  to  a  commissioner,  who  heard  the  evidence 
and  reported  the  same  together  with  his  finding  that  re- 
spondent had  been  careless  and  negligent  in  handling  busi- 
ness entrusted  to  him  by  clients,  that  no  one  of  the  charges 
presented  would  warrant  the  court  in  disbarring  respondent 
from  the  practice  of  law,  and  recommending  that  respond- 
ent be  called  before  the  court  and  censured  for  his  past 
conduct  and  warned  that  similar  conduct  would  not  be  tol- 
erated in  the  future.  Relator  filed  objections  and  excep- 
tions to  the  findings  and  conclusions  of  the  commissioner. 

The  first  count  charged  respondent  had  been  employed 
by  one  Tylikowski,  who  was  convicted  in  the  municipal 
court  of  Chicago  of  adultery  and  sentenced  to  six  months 
in  jail;  that  Tylikowski  had  first  retained  as  his  attorney 
Thomas  J.  Johnson  and  turned  over  to  him  a  certified  check 
for  $300,  $5  in  currency  and  a  watch  and  chain ;  that  after- 
wards Tylikowski  employed  the  respondent,  and  Johnson 
turned  over  to  respondent  the  money  and  property  he  had 
received  from  Tylikowski  upon  an  agreement  with  respond- 
ent to  pay  him  (Johnson)  $75  for  and  as  his  fees.  The 
information  charges  respondent  performed  no  services  for 
Tylikowski  of  any  consequence  and  did  not  inform  Tyli- 
kowski or  his  relatives  that  the  money  and  property  had 
been  turned  over  to  him  by  Johnson ;  that  said  parties  made 
demand  upon  Johnson  for  the  return  of  the  money  and 
property,  and  upon  his  failing  to  do  so  filed  a  complaint 
with  the  committee  on  grievances  of  the  Chicago  Bar  As- 
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sociation,  upon  the  hearing  of  which  it  was  disclosed  that 
Johnson  had  turned  the  money  and  property  over  to  re- 
spondent, whereupon  demand  was  made  upon  respondent 
for  the  money  and  property  but  he  refused  to  turn  it  over 
to  Tylikowski,  except  that  he  finally  did  return  $15  and 
promised  to  pay  the  balance  at  some  later  date,  which  he 
has  failed  to  do. 

The  second  count  charged  respondent  was  employed  by 
Leo  Berger  to  bring  a  suit  for  divorce;  that  Berger  paid 
him  $125  and  respondent  agreed  to  secure  a  divorce  for 
Berger  within  thirty  days  or  return  the  money;  that  he 
filed  the  bill  but  did  not  bring  the  case  to  a  hearing,  and 
some  four  months  afterwards  Berger  employed  other  coun- 
sel, who  prosecuted  the  suit  to  a  decree  about  December  10; 
that  Berger  demanded  repeatedly  the  return  of  the  money 
he  had  paid  respondent  but  respondent  failed  and  refused 
to  return  it. 

The  third  count  charged  respondent  was  attorney  for 
the  Premium  Automatic  Company,  a  corporation ;  that  said 
corporation  desired  to  bring  suit  against  one  Zeigler,  its 
former  treasurer,  for  withholding  money  belonging  to  the 
corporation ;  that  respondent  was  paid  $50  to  start  the  suit 
immediately;  that  he  failed  to  do  so,  and  after  the  lapse 
of  some  time  Zeigler  sued  the  corporation  to  recover  the 
amount  he  had  invested  in  its  stock;  that  when  this  suit 
was  brought  the  corporation  officers  had  an  interview  with 
respondent,  employed  him  to  defend  the  suit  brought  by 
Zeigler,  and  authorized  him  to  retain  the  $50  paid  him  for 
services  in  defending  said  suit;  that  respondent  failed  to 
file  any  appearance  in  the  suit  brought  by  Zeigler  and  al- 
lowed the  suit  against  the  corporation  to  go  by  default  and 
a  judgment  to  be  entered  for  $211,  whereupon  the  corpora- 
tion demanded  that  respondent  pay  back  the  $50  fees  paid 
him,  which  he  neglected  and  refused  to  do. 

The  fourth  count  alleged  that  about  June  9,  191 5,  the 
same  corporation,  the  Premium  Automatic  Company,  and 
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Arthur  Golden,  entered  into  a  written  agreement,  by  the 
terms  of  which  Golden  was  to  deposit  in  escrow  $500,  to 
be  turned  over  to  the  corporation  if  within  sixty  days  from 
the  date  of  the  agreement  it  should  manufacture  its  auto- 
matic machine,  and  Golden  was  to  receive  stock  in  the  com- 
pany for  $500,  but  if  the  machine  was  not  manufactured 
within  the  time  mentioned  the  money  was  to  be  returned  to 
Golden ;  that  the  $500  was  deposited  with  respondent  un- 
der an  additional  agreement,  the  material  portions  of  which 
are :  "The  accompanying  $500  are  deposited  with  Harry 
J.  Meyerovitz,  to  be  delivered  by  it  only  upon  the  joint 
order  of  the  undersigned  or  their  respective  legal  represen- 
tatives or  assigns,  *  *  *  said  escrow  to  be  held  in  ac- 
cordance with  the  accompanying  contract."  The  informa- 
tion alleges  the  $500  was  then  and  there  deposited  with 
respondent ;  that  afterwards  the  agreement  was  modified  by 
the  parties  and  he  was  directed  to  pay  over  to  the  Premium 
Automatic  Company  $200  of  said  $500  and  four  shares  of 
stock  were  issued  to  Golden  therefor ;  that  afterwards  the 
agreement  was  canceled  by  both  parties  to  it  and  demand 
made,  both  verbally  and  in  writing,  upon  respondent  for 
the  return  of  the  remaining  $300 ;  that  respondent  did  not 
return  it  but  claimed  he  had  mingled  it  with  the  funds  of 
the  Premium  Automatic  Company  at  the  bank  and  was  un- 
able to  separate  it  from  them,  and  at  another  time  he  stated 
he  had  spent  the  money  and  was  unable  to  make  restitu- 
tion ;  that  afterwards  suit  was  brought  against  him  and  a 
judgment  rendered  for  $300  December  27,  191 5;  that  pay- 
ment had  been  made  of  a  part  of  the  judgment  on  execu- 
tions, but  at  the  time  of  the  filing  of  the  information  the 
sum  of  $200  remained  unpaid. 

The  fifth  count  alleged  that  about  October  25,  191 5, 
Kurt  Kicnow  was  arrested  in  the  city  of  Chicago  upon  a 
criminal  charge  and  while  confined  in  the  county  jail  was 
solicited  by  respondent  to  employ  him  as  his  attorney ;  that 
the  said  Kienow  was  a  German  who  had  recently  come  to 
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America  and  was  unfamiliar  with  American  methods ;  that 
respondent  informed  him  money  talked  in  America,  and 
promised  to  secure  Kienow's  release  within  three  days  if 
he  would  procure  the  money  for  that  purpose;  that  Kie- 
now  received  from  his  mother  in  Germany  8io*marks  (or, 
in  round  figures,  $200,)  and  turned  the  same  over  to  re- 
spondent; that  respondent  failed  to  obtain  his  release  but 
defended  him  on  his  trial  in  court  upon  the  criminal  charge 
in  a  negligent  manner  and  Kienow  was  convicted;  that  a 
motion  for  new  trial  was  made  and  set  for  hearing  Decem- 
ber 17,  191 5;  that  respondent  failed  to  attend  at  the  time 
set  for  hearing  said  motion  and  Kienow  was  about  to  be 
sentenced,  but  upon  the  intervention  of  the  German  consul 
and  the  Legal  Aid  Society  of  Chicago,  who  had  investigated 
the  good  record  of  Kienow  and  presented  it  to  the  court, 
he  was  paroled ;  that  afterward  respondent  was  called  into 
court  by  the  judge  who  presided  at  the  trial  and  severely 
reprimanded  for  his  negligent  management  of  the  case; 
that  in  answer  to  inquiries  by  said  judge  respondent  dis- 
closed the  amount  gf  money  he  had  received  from  Kienow 
and  was  ordered  by  the  judge  to  return  all  except  the  sum 
of  $75,  which  he  might  retain  for  his  fee ;  that  respondent 
stated  he  did  not  then  have  the  money  but  if  the  matter 
was  continued  until  the  following  Monday  he  would  return 
the  money;  that  the  matter  was  continued,  but  when  it 
came  on  for  further  hearing  respondent  appeared  by  coun- 
sel and  claimed  the  court  had  no  authority  to  fix  or  regu- 
late his  fees  and  refused  to  make  restitution. 

The  sixth  count  is  not  referred  to  in  the  report  of  the 
commissioner  nor  in  the  briefs  of  counsel  on  either  side 
and  need  not  be  further  referred  to. 

As  to  all  the  counts  except  the  fourth  the  evidence  was 
conflicting  as  to  respondent's  actions  and  conduct  with  his 
cHents  and  he  offered  excuses  and  explanations,  so  that  the 
commissioner  did  not  feel  that  the  case  against  him  was 
sufficiently  clear  to  justify  disbarment  under  those  counts. 
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We  shall  therefore  not  enter  into  a  discussion  of  the  evi- 
dence heard  under  the  first,  second,  third,  fifth  and  sixth 
counts. 

There  was  no  material  conflict  in  the  testimony  under 
the  fourth  count.  It  was  not  disputed  that  $500  was  depos- 
ited with  respondent  to  hold  for  sixty  days,  at  which  time, 
if  the  Premium  Automatic  Company  had  manufactured  the 
automatic  machine  for  which  it  was  organized,  the  $500 
was  to  be  paid  to  the  corporation  and  stock  issued  for  that 
amount  to  Golden,  who  deposited  the  money.  If  the  ma- 
chine was  not  manufactured  within  that  time  the  money 
was  to  be  returned  to  Golden.  Before  the  sixty  days  had 
expired  the  agreement  was  modified  authorizing  the  pay- 
ment of  $200  to  the  corporation,  for  which  stock  was  is- 
sued to  Golden.  The  machine  was  never  manufactured  and 
the  corporation  is  not  doing  any  business.  Golden  de- 
manded the  $300  from  respondent  but  it  was  not  paid  to 
him.  Respondent  admits  he  has  used  it.  His  excuse  for 
doing  so  was  that  he  had  married,  and,  without  saying  so, 
hints  that  he  became  involved  in  difficulties  on  that  account, 
which  caused  him  to  use  the  money,  intending  to  return  it 
as  soon  as  he  could.  He  claimed,  and  doubtless  truthfully, 
that  he  did  not  intend  to  beat  Golden  out  of  it.  It  is  the 
contention  of  the  respondent's  counsel  that  he  was  a  mere 
stakeholder  or  trustee  of  the  money  deposited  with  *him  un- 
der the  escrow  agreement;  that  he  was  not  acting  as  at- 
torney in  receiving  and  holding  the  money;  that  he  was 
never  paid  anything  for  that  service,  and  that  under  the 
decisions  of  this  court  in  People  v.  Allison,  68  111.  151,  and 
People  V.  Appleton,  105  id.  474,  his  conduct  in  that  matter 
aflfords  no  ground  for  disbarment. 

The  facts  disclosed  by  the  proof  are  that  Golden  em- 
ployed an  attorney  to  collect  the  $300.  The  attorney  called 
on  respondent  a  number  of  times  to  collect  the  money.  Re- 
spondent made  no  denial  of  his  duty  and  liability  to  pay  it, 
but  on  the  first  call  made  by  Golden's  attorney  he  claimed 
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his  stenographer  was  absent  and  that  he  was  unable  to  find 
the  contract.  Finally  the  attorney  procured  a  copy  of  the 
contract  and  called  on  respondent  with  it  and  exhibited  it 
to  him.  He  promised  to  pay  the  money  but  admitted  he 
had  used  it  and  asked  for  time.  Suit  was  brought  against 
him  in  trover,  a  judgment  recovered  and  an  execution 
against  the  body  issued.  Respondent  requested  the  attor- 
ney who  brought  the  suit  not  to  proceed  with  the  execu- 
tion and  promised  to  pay  the  money  out  of  funds  he  was 
expecting  soon  to  receive.  The  execution  was  not  served 
and  the  respondent  afterwards  paid  $ioo.  Thereafter  com- 
plaint was  made  to  the  grievance  committee  of  the  Chicago 
Bar  Association,  which  resulted  in  the  filing  of  this  infor- 
mation. At  the  time  that  complaint  was  made  the  $200 
had  not  been  paid  but  it  was  paid  before  the  hearing  before 
the  commissioner. 

Just  what  time  the  Premium  Automatic  Company  first 
retained  or  talked  with  respondent  about  employing  him  as 
counsel  is  not  clear  from  the  record.  Respondent  himself 
testified  he  represented  the  Premium  Automatic  Company 
in  April  or  May,  191 5.  It  paid  him  $50  in  September, 
191 5,  to  bring  suit  against  Zeigler,  which  he  failed  to  do, 
and  when  Zeigler  sued  the  corporation  a  little  later  the  cor- 
poration employed  respondent  to  defend  that  suit,  and  it 
was  agreed  the  $50  paid  him  to  bring  the  suit  he  never 
brought  should  be  retained  by  him  on  his  fee  for  defend- 
ing the  Zeigler  suit,  which  he  failed  to  defend.  Respondent 
testified  he  received  no  pay  for  becoming  custodian  of  the 
$500  and  that  he  was  not  employed  as  an  attorney  for  that 
purpose.  So  far  as  this  record  shows,  no  relations  existed 
between  the  officers  of  the  Premium  Automatic  Company 
and  respondent,  or  Golden  and  respondent,  other  than  those 
that  brought  them  together  because  of  respondent's  office 
as  attorney  at  law,  that  would  suggest  any  reason  for  se- 
lecting respondent  as  custodian  of  the  money  under  the 
agreement.    Whether  he  was  paid  for  that  service  or  not, 
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we  think  the  inference  warranted  that  he  was  selected  as 
the  depositary  because  of  his  having  been  employed  by  the 
corporation  as  its  attorney.  Whether  this  is  true  or  not, 
however,  in  our  opinion  can  make  no  difference  in  the  con- 
sideration of  this  case. 

In  People  v.  Apple  ton,  supra,  (a  disbarment  proceed- 
ing,) defendant  was  an  attorney.  Hughes,  an  acquaintance 
and  friend,  who  was  also  an  attorney,  for  certain  reasons 
caused  a  conveyance  of  real  estate  of  which  he  was  the 
beneficial  owner  to  be  made  to  defendant  to  hold  the  title 
in  trust  for  the  owner.  Defendant  executed  a  declaration 
of  trust  to  Hughes  which  was  not  recorded,  and  without 
the  knowledge  of  Hughes  he  mortgaged  the  property  and 
used  the  money  obtained  thereby.  Finally  he  sold  it  and 
appropriated  the  money  received  from  the  sale.  There  ap- 
pears never  to  have  existed  any  relation  of  attorney  and 
client  between  Hughes  and  defendant.  Hughes  asked  de- 
fendant if  he  would  accept  the  title  in  trust  for  him,  which 
defendant  agreed  to  do,  apparently  as  a  favor  to  Hughes. 
The  court  held  that  in  accepting  the  trust  defendant  acted 
in  his  capacity  as  a  private  individual  and  not  as  an  attor- 
ney at  law,  and,  following  certain  cases  cited,  held  that 
where  the  misconduct  alleged  was  not  in  the  defendant's 
employment  as  an  attorney,  relief  could  be  obtained  in  a 
proper  court  at  the  suit  of  the  party  injured  but  that  such 
misconduct  afforded  no  warrant  for  a  disbarment  proceed- 
ing. The  court  said,  although  that  was  the  general  rule 
it  was  not  without  exceptions;  that  an  attorney's  conduct 
in  his  private  capacity  might  be  of  so  gross  a  character 
that  a  court  would  be  warranted  in  exercising  the  power 
of  disbarment. 

The  rule  announced  in  People  v.  Allison,  supra,  was 
followed  in  People  v.  Appleton,  supra,  but  Mr.  Justice  Mul- 
key  delivered  a  vigorous  dissenting  opinion,  which  was  con- 
curred in  by  Mr.  Justice  Walker.  It  cannot  be  denied  that 
there  are  a  considerable  number  of  decisions  of  courts  of 
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high  standing  supporting  that  rule,  but  there  is,  we  think, 
an  equal  or  greater  number  of  decisions  of  courts  of  equal 
respectability  holding  to  the  contrary.  In  Bx  parte  IVall, 
107  U.  S.  265,  will  be  found  cited  a  number  of  cases  hold- 
ing that  where  the  misconduct  alleged  against  an  attorney 
amounts  to  a  charge  of  the  commission  of  a  crime  there 
must  be  an  indictment  and  conviction  for  the  crime  before 
disbarment  will  be  authorized.  The  English  rule  is,  that 
where  the  misconduct  charged  was  not  in  the  professional 
capacity  of  the  attorney,  if  indictable  and  the  charge  is 
fairly  denied,  the  courts  will  not  disbar  for  such  acts  un- 
til he  has  been  indicted  and  convicted.  In  the  same  opin- 
ion the  Supreme  Court  of  the  United  States  refers  to  a 
large  number  of  decisions  of  American  courts  which  do 
not  follow  the  English  rule.  This  court  has,  we  think,  in- 
dicated a  departure  from  the  rule  announced  in  the  Allison 
and  Appleton  cases.  In  People  v.  S^itith,  200  111.  442,  the 
respondent  was  charged  with  advertising  in  a  newspaper 
that  he  was  a  loyal  and  wealthy  attorney,  and  guaranteed 
"family  freedom  in  a  month ;  no  advance  costs ;  witnesses 
quietly  volunteered."  The  court  held  the  publication  of 
such  an  advertisement  by  respondent  was  a  criminal  of- 
fense under  the  statute,  but  the  rule  was  made  absolute  and 
respondent's  name  stricken  from  the  roll  of  attorneys  al- 
though he  had  not  been  indicted  and  convicted  of  a  crime. 
The  court  quoted  from  authorities  to  the  effect  that  any 
conduct  on  the  part  of  an  attorney  showing  unfitness  for 
the  confidence  and  trust  attending  the  relation  of  attorney 
and  client  and  the  practice  of  law  before  the  courts,  or 
showing  lack  of  personal  honesty  or  good  moral  character, 
constituted  good  ground  for  disbarment;  that  "as  a  good 
character  is  an  essential  qualification  for  admission  to  prac- 
tice, he  may  be  removed  whenever  he  ceases  to  possess  such 
a  character." 

The  disbarment  of  an  attorney  is  not  punishment  for 
crime  nor  for  the  purpose  of  enforcing  remedies  between 
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parties  but  to  remove  a  person  shown  to  be  unfit  for  the 
discharge  of  the  duties  of  the  office  and  to  protect  the  courts 
and  the  public.  His  unfitness  to  continue  in  the  profession 
may  be  shown  by  acts  not  occurring  in  the  discharge  of  the 
duties  of  his  profession.  When  he  commits  an  act,  whether 
in  the  discharge  of  his  duties  or  not,  which  shows  such 
want  of  professional  or  personal  honesty  as  renders  him 
unworthy  of  public  confidence  it  affords  sufficient  ground 
for  his  disbarment.  It  is  not  necessary  that  his  misconduct 
should  subject  him  to  indictment,  or  that,  if  the  miscon- 
duct charged  amounted  to  a  crime,  he  should  be  prosecuted 
and  convicted  before  disbarment.  Certainly,  where  the  act 
charged  is  a  crime  and  there  is  a  denial  of  the  act  and  the 
testimony  is  conflicting,  courts  should  exercise  the  power  to 
disbar  with  great  caution.  But  that  is  not  the  case  here. 
The  charge  of  converting  the  money  deposited  with  re- 
spondent to  his  own  use  and  his  failure  to  restore  it  on 
demand  is  admitted  and  is  only  attempted  to  be  excused  on 
the  ground  that  respondent  needed  it  at  the  time  he  used 
it  and  intended  to  re-pay  it.  The  use  of  the  money  by 
respondent  was  an  immoral  act  and  shows  him  to  be  un- 
worthy of  trust  and  confidence.  While  American  courts 
are  not  all  in  harmony,  it  is  believed  the  weight  of  author- 
ity, as  well  as  the  better  reason,  is  that  courts  will  disbar 
an  attorney  on  account  of  criminal  acts  whether  there  has 
been  a  prosecution  and  conviction  for  such  acts  or  not. 
It  is  not  the  conviction  which  justifies  disbarment  but  the 
commission  of  the  act.  The  record  of  the  conviction  is  con- 
clusive evidence  of  the  guilt  of  the  accused,  but  guilt  may 
be  proved  without  such  record.  A  good  moral  character  is 
essential  to  admission  to  the  bar,  and  it  must  follow  that 
if,  after  an  attorney's  admission,  it  is  shown  that  he  has 
forfeited  or  does  not  possess  such  good  moral  character,  it 
is  the  duty  of  the  court  to  revoke  the  authority  it  gave  him 
by  his  admission  to  the  bar. 
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We  are  of  opinion  the  weight  of  authority  holds  that 
misconduct  of  an  attorney  outside  his  professional  dealings 
may  afford  good  ground  for  disbarment.  (People  v.  Bs- 
sington,  32  Col.  168;  Delano's  case,  58  N.  H.  5;  42  Am. 
Rep.  555;  In  re  Wellcome,  23  Mont.  213;  Baker  v.  Com- 
monwealth,  10  Bush,  592;  State  v.  Finley,  30  Fla.  302; 
2  R.  C.  L.  1099;  6  Corpus  Juris,  599,  600;  3  Am.  &  Eng. 
Ency.  of  Law,  302.)  We  are  also  in  accord  with  the  rule, 
supported  by  many  authorities,  that  where  the  misconduct 
charged  is  outside  one's  conduct  as  an  attorney  and  consti- 
tutes a  crime  affecting  the  personal  honesty  and  integrity, 
for  which  the  party  charged  might  have  been  indicted,  it 
is  not  indispensable  that  guilt  must  be  established  by  a  con- 
viction before  disbarment.  See  cases  cited  on  page  80  of 
note  to  In  re  Philbrook,  45  Am.  St.  Rep. ;  2  R.  C.  L.  i  loi ; 
6  Corpus  Juris,  586;  Bx  parte  Wall,  supra;  Delano's  ca^e, 
supra;  3  Am.  &  Eng.  Ency.  of  Law,  302,  303 ;  4  Cyc.  910. 

This  court  is  not  committed  to  the  English  rule,  and  it 
is  not  believed  the  power  to  disbar  cannot  be  exercised  in 
any  case  where  an  attorney  is  charged  with  the  commission 
of  a  crime  outside  his  capacity  of  a  lawyer,  affecting  his 
honesty,  until  he  has  been  first  convicted.  That  the  power 
of  the  court  is  not  so  limited  in  a  case  where  the  criminal 
act  was  committed  by  an  attorney  in  his  capacity  as  a 
lawyer  is  the  inference  to  be  drawn  from  People  v.  Corn- 
stock,  176  111.  192.  In  that  case  respondent  was  charged 
with  a  crime  committed  in  his  professional  capacity,  for 
which  an  indictment  was  pending  against  him.  The  court 
declined  to  entertain  the  information,  not  upon  the  ground  it 
could  not  lawfully  do  so,  but  bedause,  as  stated  in  the  opin- 
ion, the  better  practice  was  to  wait  until  a  trial  was  had 
under  the  indictment.  As  we  have  before  remarked,  it  is 
the  immoral  and  dishonest  act  of  the  attorney,  which  jus- 
tifies his  disbarment.  It  would  be  strange  if  an  attorney 
charged  with  misconduct  outside  his  professional  capac- 
ity,— say  larceny,  perjury  or  forgery, — should  answer  ad- 
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mitting  his  guilt  but  interpose  the  defense  that  he  had 
never  been  convicted  of  the  offense  and  thereby  escape  dis- 
barment. The  offense  is  the  same  and  the  immorality  and 
moral  turpitude  the  same  even  though  the  party  escapes 
criminal  prosecution.  In  our  opinion  the  requirement  that 
before  an  applicant  can  be  admitted  to  the  bar  he  must  be 
shown  to  be  of  good  moral  character  does  not  end  with 
his  admission  but  continues  throughout  his  professional  life, 
and  he  must  maintain  a  good  moral  character  so  long  as 
he  is  a  member  of  the  profession.  If  he  does  not  do  so 
and  after  his  admission  it  is  made  to  appear  that  he  is  an 
unsafe  and  unfit  person  to  be  trusted  as  an  attorney,  courts 
have  the  power,  and  it  is  their  duty,  to  strike  his  name 
from  the  roll  of  attorneys.  It  would  be  an  anomalous 
thing  if  courts  could  refuse  an  applicant  admission  to  the 
bar  because  he  had  been  guilty  of  criminal  conduct  for 
which  he  had  never  been  indicted  and  convicted  but  could 
not  disbar  on  the  same  grounds.  The  legal  profession  af- 
fords unscrupulous  attorneys  exceptional  opportunities  to 
impose  and  prey  upon  those  who  entrust  them  with  busi- 
ness, and  it  is  essential  that  members  of  the  profession,  in 
their  relation  to  the  public  and  with  clients,  shall  be  strictly 
honest  and  worthy  of  trust  and  confidence.  Respondent 
does  not  contest  the  recommendation  of  the  commissioner 
that  he  should  be  brought  before  the  bar  of  this  court,  rep- 
rimanded and  cautioned.  That  might  be  a  form  of  pun- 
ishment for  him.  But  punishment  is  not  the  object  of  this 
proceeding.  The  object  of  this  inquiry  is  to  determine 
whether  respondent  is  a  proper  person  to  be  permitted  to 
continue  in  the  practice  of  an  honorable  profession.  The 
undisputed  testimony,  in  our  opinion,  shows  he  is  not. 

The  rule  is  made  absolute  and  the  respondent's  name 
stricken  from  the  roll  of  attorneys. 

Rule  made  absolute. 
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(No.  10913. — Reversed  and  remanded.) 

Charles  W.  Flack  et  al.  Defendants  in  Error,  vs.  John 

S.  Warner  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  April  ip,  ip/7 — Rehearing  denied  June  6,  ipi^. 

1.  Contracts — when  a  contract  between  attorney  and  client  is 
contrary  to  public  policy.  A  contract  between  an  attorney  and  his 
client  by  which  the  attorney  undertakes  to  render  legal  services  in 
controlling  or  advising  with  an  owner  of  property  to  prevent  her 
from  disposing  of  her  property  in  such  manner  as  to  disinherit  the 
client  and  to  secure  to  him  certain  rights  and  interests  in  her  prop- 
erty before  her  death  is  contrary  to  public  policy. 

2.  Same — courts  will  not  aid  either  party  to  an  illegal  contract. 
Where  a  transaction  is  tainted  with  fraud  as  between  the  parties  to 
it  the  courts  will  not  assist  either  but  will  leave  them  in  the  posi- 
tion in  which  it  finds  thepi. 

3.  Partition — party  who  acquires  interest  in  property  by  illegal 
contract  cannot  base  bill  for  partition  thereon.  An  attorney  who 
has  contracted  to  render  services  to  control  the  disposition  of  prop- 
erty by  the  owner  thereof  for  the  benefit  of  certain  relatives  in 
consideration  of  his  receiving  a  portion  of  the  property,  and  has 
carried  out  his  agreement  by  inducing  the  property  owner  to  sign 
a  trust  deed  disposing  of  the  property  in  accordance  with  the  de- 
sires of  the  relatives,  cannot  rely  upon  the  contract  as  showing  his 
right  to  partition  of  the  property. 

Writ  of  Error  to  the  Circuit  Court  of  McDonough 
county;  the  Hon.  Harry  M.  Waggoner,  Judge,  presiding. 

Millard  R.  Powers,  (James  L.  Clark,  of  counsel,) 
for  plaintiffs  in  error. 

Chiperfield  &  Chiperfield,  C.  G.  Gumbart,  and 
E.  D.  Grigsby,  (Charles  W.  Flack,  and  John  C.  Law- 
yer, of  counsel,)  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  by  defendants  in  er- 
ror October  29,  191 5,  in  the  circuit  court  of  McDonough 
county,  asking  for  the  partition  of  certain  real  estate  in 
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said  county  and  the  distribution  of  certain  specified  per- 
sonal property.  Several  of  the  plaintiffs  in  error  answered, 
denying  that  defendants  in  error  were  entitled  to  any  part 
of  the  relief  prayed  for,  and  one  of  them  also  filed  a  cross- 
bill. Other  persons  not  parties  to  this  writ  of  error  asked 
leave  to  file  an  intervening  petition,  which  was  denied. 
After  a  hearing  before  a  master  in  chancery  and  report  by 
him,  a  decree  was  entered  in  favor  of  defendants  in  error 
granting  the  relief  prayed  for.  From  that  decree  this  writ 
of  error  was  sued  out. 

Jonas  R.  Harris,  a  farmer  residing  in  said  county,  died 
in  1910,  intestate,  leaving  his  widow,  Mary  M.  Harris,  but 
no  children  or  descendants  of  children.  The  widow,  Mary 
M.  Harris,  received  from  his  estate  approximately  $100,- 
000,  partly  in  real  estate  and  partly  in  personal  property. 
Shortly  after  his  death  she  made  a  will  providing  for  the 
disposition  of  her  property,  making  several  bequests  in 
favor  of  certain  intimate  personal  friends  who  were  not 
relatives  but  leaving  most  of  her  property  to  some  of  her 
brothers  and  sisters,  nephews  and  nieces.  About  this  time 
certain  of  her  relatives  went  to  defendants  in  error,  who 
are  attorneys  and  co-partners,  to  consult  with  reference  to 
the  property  of  Mrs.  Harris  and  ascertain  what  means  they 
should  take  to  obtain  a  share  for  themselves.  As  the  re- 
sult of  this  conference,  John  S.  Warner,  a  brother  of  Mrs. 
Harris,  for  himself  and  for  John  Warner,  a  nephew  of 
Mrs.  Harris,  entered  into  a  written  contract  with  defend- 
ants in  error  whereby  the  latter  engaged  to  render  all  legal 
services  necessary  or  that  might  be  required  in  controlling 
or  advising  with  Mrs.  Harris,  or  in  prosecuting  any  suit  or 
suits  for  the  appointment  of  a  conservator  for  Mrs.  Harris, 
or  the  setting  aside  of  her  will  or  any  other  legal  docu- 
ment, or  prosecuting  any  legal  proceeding  that  might  be 
necessary  to  secure  the  rights  and  interests  of  said  John  S. 
Warner  and  John  Warner  in  and  to  Mrs.  Harris'  prop- 
erty, whether  such  proceeding  might  be  taken  before  or 
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after  her  death,  the  compensation  of  defendants  in  error 
to  be  one-third  of  whatever  might  be  thus  obtained  from 
the  estate  of  Mrs.  Harris  for  said  John  S.  Warner  and 
John  Warner.  Thereafter,  at  various  times,  a  sister,  Mrs. 
Eliza  Davis,  another  brother,  Ralph  Warner,  and  various 
nieces  and  nephews,  Florence  Sleeter,  A.  Warner,  Henry 
Warner  and  Jacob  Warner,  signed  similar  contracts  with 
defendants  in  error,  except  that  the  interest  assigned  by 
each  of  the  last  named  parties  was  one-fifth  instead  of  one- 
third.  The  first  one  of  these  contracts  was  dated  Novem- 
ber 19,  1910.  The  last  one  was  dated  November  22,  1910, 
though  Jacob  Warner's,  while  dated  November  22,  appeared 
to  have  been  actually  signed  by  him  two  or  three  weeks  later. 
On  November  25,  19 10,  Mrs.  Harris,  through  the  per- 
suasion and  advice  of  the  defendants  in  error  and  others, 
signed  a  deed  of  trust  conveying  to  James  C.  Hammond 
all  her  property,  to  hold  in  trust  for  her  benefit  during  her 
lifetime  and  after  her  death  for  the  use  of  John  S.  War- 
ner and  other  brothers  and  sisters  and  of  certain  nephews 
and  nieces  and  two  persons  not  related  to  her.  On  Au- 
gust 22,  1912,  John  S.  Warner  and  his  wife  by  warranty 
deed  conveyed  all  interest  in  the  real  estate  described  in 
said  deed  of  trust  to  defendants  in  error.  Said  Warner 
and  his  wife  also  on  the  same  day  transferred  and  assigned 
to  said  defendants  in  error  by  another  document  all  their 
right,  title  and  interest  in  and  to  all  the  real  and  personal 
property,  of  every  kind  and  nature,  that  they  might  acquire 
or  become  entitled  to  under  said  deed  of  trust  or  which 
said  John  S.  Warner  might  inherit  from  Mary  M.  Harris. 
John  S.  Warner  died  prior  to  the  death  of  Mrs.  Harris, 
leaving  him  surviving  his  widow,  Mary  C.  Warner,  and  two 
sons,  Charles  H.  Warner  and  John  C.  Warner,  all  three  of 
whom  thereafter  asked  leave  to  file  an  intervening  petition 
in  this  cause  for  the  purpose  of  defending  their  interests  in 
said  property  claimed  by  defendants  in  error  and  were  re- 
fused by  the  trial. court  the  right  so  to  do. 
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On  November  21,  19 10,  John  S.  Warner,  Ralph  War- 
ner and  John  M.  Davis  signed  a  petition  to  the  county  court 
of  McDonough  county,  alleging  that  Mary  M.  Harris  was 
a  distracted  and  feeble-minded  person,  who  by  reason  of 
her  unsoundness  of  mind  was  incapable  of  managing  and 
caring  for  her  estate,  and  praying  that  James  C.  Hammond, 
or  some  other  fit  person,  be  appointed  her  conservator.  It 
appears  that  the  defendants  in  error  were  the  attorneys  who 
prepared  this  petition  and  filed  the  same  in  the  county  court. 
Immediately  after  notice  had  been  served  on  her  of  the  fil- 
ing of  this  petition  Mrs.  Harris  consulted  with  defendant 
in  error  Flack  to  see  if  the  contract  she  had  already  made 
with  James  C.  Hammond  with  reference  to  the  care  and 
management  of  the  property  would  not  be  satisfactory  to 
her  relatives.  Attorney  Flack  told  her,  after  seeing  the 
contract,  that  he  did  not  think  it  would  be  satisfactory  but 
that  he  thought  he  could  prepare  a  document  that  would 
be.  With  the  assistance  of  attorney  George  D.  Tunnicliff 
Flack  prepared  the  deed  of  trust  here  in  question  and  they 
presented  it  to  Mrs.  Harris  for  her  approval.  She  objected 
to  certain  parts,  and  other  conditions  were  added.  After 
these  changes  were  made  the  evidence  shows  that  she  with 
reluctance  signed  and  acknowledged  the  deed  of  trust  and 
it  was  delivered  to  the  trustee,  James  C.  Hammond.  On 
February  4,  191 1,  Mrs.  Harris  served  notice  on  Hammond 
that  she  had  canceled  and  forever  terminated  said  deed  of 
trust  and  his  power  to  act  thereunder.  On  August  30,  191 1, 
she  executed  a  paper  wherein  she  stated  that  she  ratified 
in  full  the  authority  granted  to  said  trustee  under  said  deed 
of  trust  and  annulled  the  cancellation  instrument  of  Feb- 
ruary 4,  191 1.  The  said  deed  of  trust  provided  for  the 
management  of  her  property  by  the  trustee  during  her  life- 
time, the  income  to  be  used  for  her  care  and  the  payment 
of  taxes  and  for  certain  other  objects,  and  upon  her  death 
the  specified  cestuis  que  trust  were  to  become  entitled  to  the 
property  in  certain  stated  proportions  or  amounts.    Most  of 
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the  ccstuis  were  the  same  persons  as  were  named  as  lega- 
tees under  her  will  and  codicil,  but  the  amounts  received 
by  several  of  them  under  said  deed  of  trust  differed  from 
the  amounts  left  them  under  the  will  and  codicil.  Lizzie 
L.  Gibson,  Jesse  Matheny  and  the  children  of  Alfred  War- 
ner and  Jacob  Warner,  who  are  among  the  parties  suing 
out  this  writ  of  error,  would  each  receive  more  under  the 
will  and  codicil  than  under  the  deed  of  trust,  and,  as  we 
understand  the  record,  the  children  of  Eliza  Davis,  who 
has  died  since  she  entered  into  the  contract  with  defend- 
ants in  error,  would  also  receive  more  under  the  will  than 
under  the  deed  of  trust. 

The  decree  in  this  case  finds  the  deed  of  trust  from 
Mrs.  Harris  to  James  C.  Hammond  was  a  valid  and  bind- 
ing instrument  and  was  not  obtained  by  duress,  undue 
influence  or  fraudulent  representations,,  as  charged  in  the 
answer  of  plaintiffs  in  error.  It  further  found  that  under 
said  deed  of  trust  John  S.  Warner  became  a  beneficiary  to 
the  extent  of  an  undivided  one-seventh  in  said  trust  estate 
in  both  real  and  personal  property,  and  that  his  interest  in 
said  real  estate  had  been  conveyed  by  him  and  his  wife  by 
warranty  deed  to  defendants  in  error,  and  that  all  his  other 
interests  under  said  deed  of  trust  in  the  real  or  personal 
property  had  been  assigned  and  transferred  by  him  and  his 
wife  to  said  defendants  in  error;  that  upon  the  death  of 
said  Mary  M.  Harris  the  beneficial  interest  created  by  said 
deed  of  trust  for  John  S.  Warner  vested,  under  the  Statute 
of  Uses,  in  defendants  in  error;  that  plaintiff  in  error  Ja- 
cob Warner,  who  filed  the  cross-bill  herein,  became  entitled 
to  one  forty-ninth  interest  in  the  property  conveyed  by  said 
deed  of  trust,  but  that  said  interest  was  subject  to  the  con- 
tract he  executed  with  defendants  in  error,  which  provided 
that  they  should  be  entitled  to  one-fifth  of  all  his  interest 
derived  under  said  deed  of  trust.  The  decree  further  found 
that  Ralph  Warner  obtained  an  undivided  one-seventh  part 
in  the  property  of  Mrs.  Harris  under  said  deed  of  trust; 
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that  Alice  Harris,  Delphine  Warner  Baker,  Mary  War- 
ner, Harold  Warner  and  Carl  Warner  each  received  a  one 
thirty-fifth  part  in  Mrs.  Harris'  property  and  John  War- 
ner an  undivided  one-seventh  part;  that  Jeanette  Warner 
Simpson  received  an  undivided  one  twenty-first  part  and 
Lizzie  Gibson  an  undivided  two  twenty-firsts  part;  that 
Arthur  Warner,  Jacob  Warner,  Henry  Warner,  Sherman 
Warner,  Florence  Sleeter,  Anna  Bryan  and  Adella  Smith 
each  received  a  one  forty-ninth  part;  that  Clara  Davis 
Harris  and  Thomas  M.  Davis  each  received  an  undivided 
one  thirty-fifth  part  in  the  said  property  and  Meredith  G. 
Davis  an  undivided  three  thirty-fifths  part.  The  decree 
further  found  that  the  interests  of  Ralph  Warner,  Thomas 
M.  Davis,  Clara  Davis  Harris,  Meredith  G.  Davis,  Florence 
Sleeter,  Henry  Warner,  Arthur  Warner  and  Jacob  Warner 
were  each  subject  to  the  said  contracts  conveying  a  one- 
fifth  part  of  their  respective  interests  to  defendants  in  er- 
ror, Charles  W.  Flack  and  John  C.  Lawyer ;  and  the  de- 
cree further  found  that  the  real  estate  in  question  covered 
by  said  deed  of  trust  should  be  partitioned  and  divided  in 
accordance  with  the  interests  so  found,  and  that  the  trustee, 
James  C.  Hammond,  should  be  directed  to  distribute  the 
personal  property  in  his  possession  and  custody  and  held 
by  him  in  trust  under  said  deed  in  accordance  with  said  in- 
terests. The  decree  sets  forth  the  interests  of  the  respec- 
tive owners,  and  finds  that  the  shares  and  portions  of  Ralph 
Warner,  Clara  D.  Harris,  Thomas  M.  Davis,  Meredith  G. 
Davis,  Florence  Sleeter,  Henry  Warner,  Arthur  Warner 
and  Jacob  Warner  are  each  subject  to  the  said  contracts 
which  convey  and  assign  to  defendants  in  error  the  un- 
divided one-fifth  part  or  portion  of  the  respective  shares, 
and  said  interests  so  conveyed  and  assigned  are  decreed  to 
be  vested  in  said  defendants  in  error. 

Plaintiffs  in  error  contend  in  this  court  that  the  deed 
of  trust  was  invalid  because  it  was  procured  through  undue 
influence  and  duress  from  Mrs.  Harris.    They  further  con- 
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tend  that  defendants  in  error  are  estopped  from  setting  up 
rights  under  the  said  deed  of  trust  because  they  had  pro- 
cured a  petition  to  be  filed  in  the  county  court  of  said  Mc- 
Donough  county  alleging  that  Mrs.  Harris  was  of  unsound 
mind.  The  conclusion  that  we  have  reached  on  other  ques- 
tions in  this  case  renders  it  unnecessary  for  us  to  consider 
or  decide  these  questions. 

The  contracts  by  which  the  defendants  in  error  under- 
took to  render  legal  services  in  controlling  or  advising  with 
Mrs.  Harris  to  prevent  her  from  disposing  of  her  property 
so  as  to  disinherit  John  S.  Warner  or  the  other  relatives 
who  signed  such  contracts  and  to  secure  to  them  certain 
rights  and  interests  in  her  property  before  her  death  were 
all  contrary  to  public  policy.  Such  contracts  are  necessarily 
secret  and  tend  tp  encourage  artifices  and  improper  attempts 
to  control  the  exercise  of  the  free  judgment  and  will  of 
owners  of  property  and  their  right  to  dispose  of  it  accord- 
ing to  their  own  judgment.  They  tend  to  interfere  with 
the  natural  rights  and  interests  of  third  parties,  and  offer 
an  incentive  to  exert,  for  a  money  consideration,  undue  and 
improper  influences,  and  therefore  are  contrary  to  sound 
morality  and  calculated  to  be  prejudicial  to  the  public  wel- 
fare, (i  Story's  Eq.  Jur. — 13th  ed. — sec.  265;  2  Pome- 
roy's  Eq.  Jur. — 3d  ed. — sec.  931 ;  12  R.  C.  L.  231 ;  Bad 
of  Chester fidd  v.  Janssen,  18  Eng.  Rul.  Cas.  289;  Menzies 
V.  Menzies,  24  id.  719,  note  765.)  The  trial  court  there- 
fore erroneously  found  that  the  shares  and  portions  of 
Ralph  Warner,  Clara  D.  Harris,  Thomas  M.  Davis,  Mere- 
dith G.  Davis,  Florence  Sleeter,  Henry  Warner,  Arthur 
Warner  and  Jacob  Warner  under  said  deed  of  trust  are 
each  subject  to  said  contracts  conveying  and  assigning  to 
defendants  in  error  the  undivided  one-fifth  part  of  said 
respective  shares,  and  erroneously  found  that  said  one-fifth 
interest,  under  said  contracts,  was  vested  in  defendants  in 
error. 
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It  has  been  the  settled  practice  in  this  State  that  where 
a  transaction  is  tainted  with  fraud  as  between  the  parties 
to  it  the  courts  will  not  assist  either  but  will  leave  them  in 
the  position  in  which  it  finds  them.  (Miller  \.  Marckle,  21 
111.  151 ;  Winston  v.  McFarland,  22  id.  38;  Skeels  v.  Phil- 
lips, 54  id.  309 ;  Compton  v.  Bunker  Hill  Bank,  96  id.  301 ; 
Crichfield  v.  Bermudez  Asphalt  Paving  Co,  174  id.  466.) 
This  is  a  chancery  proceeding.  "In  general,  where  par- 
ties are  concerned  in  illegal  agreements  or  other  transac- 
tions, whether  they  are  mala  prohibita  or  mala  in  se,  courts 
of  equity,  following  the  rule  of  law  as  to  participators  in 
a  common  crime,  will  not,  at  present,  interpose  to  grant  any 
relief."  (Miller  v.  Marckle,  supra,  p.  154.)  "It  is  a  prin- 
ciple of  equity  that  where  a  contract  is  illegal,  immoral 
or  against  public  policy,  or  has  been  entered  into  through 
fraud  or  to  accomplish  any  fraudulent  purpose,  a  court  of 
equity  will  not,  at  the  suit  of  one  of  the  parties,  a  particeps 
doli,  while  the  agreement  is  still  executory,  either  compel 
its  execution  or  decree  its  cancellation,  nor,  after  it  has 
been  executed,  set  it  aside,  and  thus  restore  the  plaintiff  to 
the  property  or  other  interest  which  he  has  fraudulently  or 
illegally  transferred.  Equity  will  leave  such  parties  exactly 
in  the  position  in  which  they  have  placed  themselves,  re- 
fusing all  affirmative  aid  to  any  of  the  participants.  This 
general  rule  applies  not  only  to  the  original  parties  to  an 
illegal,  immoral  or  fraudulent  transaction,  but  to  their  heirs 
and  to  all  parties  claiming  under  or  by  title  derived  from 
them,  where  no  equitable  rights  intervene  to  protect  such 
parties."  (10  R,  C.  L.  102.)  As  to  when  and  under  what 
circumstances  courts  of  equity  will  relieve  either  of  the  par- 
ties to  such  transactions,  see  i  Story's  Eq.  Jur.  sees.  299- 
305,  inclusive,  and  cases  there  cited. 

It  may  be  remarked  in  this  connection  that  there  were 
no  allegations  in  the  bill,  and  no  proof  was  presented,  that 
would  justify  making  this  proceeding  an  exception  to  the 
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general  rule  that  equity  will  not  take  jurisdiction  in  a  case 
of  this  kind  to  give  affirmative  relief  to  defendants  in  er- 
ror in  executing  contracts  which  are  against  public  policy. 
This  is  plainly  a  bill  in  equity  for  partition  and  therefore 
comes  within  the  general  rule  just  laid  down,  but  whether 
it  were  a  bill  in  equity  for  partition  or  a  proceeding  un- 
der the  statute  for  partition,  under  the  rules  already  laid 
down  no  relief  could  be  granted  to  defendants  in  error. 

On  this  record  there  can  be  no  question  that  defendants 
in  error  were  not  induced  to  enter  into  these  contracts  by 
means  of  any  frauds  duress  or  undue  influence  but  entered 
into  them  voluntarily,  and,  indeed,  were  active  in  promot- 
ing their  execution,  and  advised  and  practically  directed  the 
securing  of  the  deed  of  trust  from  Mary  M.  Harris  in  at- 
tempting to  carry  out  such  illegal  contracts.  This  being  so, 
as  to  those  defendants  in  the  court  below  whose  interests 
the  bill  alleged  and  decree  found  were  subject  to  the  said 
contracts  providing  for  paying  to  defendants  in  error  a  cer- 
tain proportion  of  the  interest  recovered  under  such  con- 
tracts by  their  advice  and  assistance  the  bill  should  have 
been  dismissed  for  want  of  equity  and  for  lack  of  jurisdic- 
tion of  the  court  to  entertain  it  so  far  as  those  interests 
were  concerned. 

As  this  cause  must  be  reversed  as  to  that  part  of  the 
decree  which  gives  certain  interests  in  the  property  of  Mrs. 
Harris  alleged  to  have  been  acquired  by  defendants  in  error 
through  said  contracts  for  legal  services,  it  is  unnecessary 
for  us  to  consider  or  decide  the  other  questions  raised  in 
the  briefs. 

The  decree  is  reversed  and  the  cause  is  remanded  for 
further  proceedings  in  harmony  with  the  views  herein  ex- 

P^^^^^  •  Reversed  and  remanded. 


Digitized  by 


Google 


Jme,'17.]  The  People  v.  Moseley.  377 

(No.  9615 — Rule  made  absolute.) 

Thi^  People  ex  rel.  The  Chicago  Bar  Association,  Relator, 

vs,  Beauregard  F.  Moseley,  Respondent. 

Opinion  Hied  April  ig,  igiy — Rehearing  denied  June  8,  ipi/. 

Disbarment — when  testimony  is  directly  contradictory  the  de- 
cision must  rest  on  the  credibility  and  not  on  the  number  of  wit- 
nesses. Where  there  is  a  direct  contradiction  between  the  witnesses 
as  to  whether  money  collected  by  an  attorney  was  turned  over  to 
a  client  the  decision  as  to  the  truth  of  the  matter  must  rest  upon 
the  credibility  of  the  witnesses  and  such  circumstances  of  corrobo- 
ration or  discredit  as  are  proven  by  other  testimony  and  not  merely 
upon  the  number  of  witnesses  testifying  to  any  fact. 

Craig,  C.  J.,  and  Carter  and  Duncan,  JJ.,  dissenting. 

Ini^ormation  to  disbar. 

John  L.  Fogle,  (Joseph  W.  Moses,  of  counsel,)  for 
relator. 

S.  L.  &  Fred  Lowenthai.,  (Ignace  E.  Weiss,  and  Ed- 
ward H.  Morris,  of  counsel,)  for  respondent. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

At  the  June  term,  19 14,  upon  leave  given,  an  informa- 
tion in  the  name  of  the  People  of  the  State  of  Illinois,  on 
the  relation  of  the  Chicago  Bar  Association,  was  filed  in 
this  court  against  the  respondent,  Beauregard  F.  Moseley, 
an  attorney  admitted  to  the  bar  of  this  court  and  practicing 
his  profession  in  the  city  of  Chicago,  charging  that  on  or 
about  July  i,  19 10,  Frank  Crowell  employed  the  respond- 
ent as  his  attorney  to  collect  from  Dr.  W.  A.  Waite  a  claim 
for  wages  amounting  to  $560.35,  part  of  which  was  rep- 
resented by  a  promissory  note  for  $200,  dated  December  31, 
1909,  and  due  six  months  after  date,  with  interest  at  six 
per  cent ;  that  Crowell  was  unable  to  read  or  write,  and  the 
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respondent  drafted  an  assignment  to  the  respondent  of  the 
claim  and  note,  which  Crowell  signed  with  his  mark;  that 
on  July  14,  19 10,  Waite  paid  to  the  respondent,  by  check, 
$354.10  as  a  payment  of  the  account;  that  the  respondent 
brought  suit  on  the  note  in  the  municipal  court  of  Chicago 
and  received  on  June  10,  191 3,  the  further  sum  of  $206.25 
in  payment  of  the  note,  making  a  total  of  $560.35  collected 
as  attorney  for  Crowell;  that  Crowell  from  time  to  time 
demanded  from  the  respondent  an  accounting  of  the  pro- 
ceeds of  the  collections;  that  tlie  respondent  failed  to  ac- 
count in  full  for  the  same,  and  during  the  period  from  the 
date  of  the  first  collection  to  March  31,  1914,  made  three 
payments  of  $20  each  to  Crowell,  amounting  in  all  to  $60, 
and  on  March  31,  1914,  the  respondent  falsely  informed 
Crowell  that  the  suit  was  still  pending  in  the  Appellate 
Court,  although  it  had  been  determined  and  the  respondent 
had  been  paid  $206.25  on  June  10,  1913. 

The  respondent  answered,  admitting  that  Crowell  was 
unable  to  read  or  write,  and  alleging  that  in  June,  1910,  he 
came  to  the  respondent's  office  with  a  note  of  Dr.  W.  A. 
Waite  for  $200  which  would  fall  due  about  June  30,  19 10, 
and  said  he  would  like  to  dispose  of  the  note  or  respondent 
might  collect  the  same ;  that  the  respondent  said  to  Crow- 
ell that  if  the  note  was  regular  and  due  he  would  charge 
him  twenty-five  per  cent  of  the  amount  for  the  collection  of 
it  or  he  would  pay  Crowell  seventy-five  per  cent  of  the  face 
of  the  note  and  take  an  assignment,  but  payment  would  de- 
pend on  the  validity  of  the  note ;  that  Crowell  was  satisfied 
and  indorsed  the  note  to  the  respondent  by  making  his  mark 
on  the  same ;  that  in  the  early  part  of  July,  Crowell  again 
came  to  the  office  of  the  respondent  and  told  him  he  had 
another  claim  for  wages  against  Dr.  Waite  in  addition  to 
the  note  already  assigned,  which  account,  the  respondent 
found,  amounted  to  $354.10;  that  the  respondent  under- 
took the  collection  of  that  account  on  the  same  basis  as  to 
his  charges  if  it  was  a  legitimate  claim ;  that  Crowell  con- 
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sented,  and  the  respondent  drew  up  an  assignment  to  him- 
self of  the  claim  and  a  three  days'  notice  for  its  payment, 
both  of  which  were  signed  by  Crowell  with  his  mark ;  that 
the  respondent  directed  Crowell  to  serve  both  of  said  papers 
on  Dr.  Waite  and  after  so  doing  to  return  to  the  respond- 
ent's office,  which  Crowell  did ;  that  Waite  sent  the  respond- 
ent $354.10  in  payment  of  the  account;  that  on  or  about 
July  18  Crowell  came  to  the  respondent's  office  and  the 
respondent  paid  him  said  sum  of  $354.10  and  took  his  re- 
ceipt for  the  same,  signed  by  his  mark ;  that  the  respondent 
informed  Crowell  that  there  would  be  about  $60  more  due 
him  when  the  note  was  collected  and  respondent  would  take 
his  fees  out  of  the  proceeds  of  the  note ;  that  Crowell  called 
on  three  different  occasions  and  received  the  balance  of  $60 
due  him ;  that  the  respondent  sued  Waite  on  the  note  and 
the  suit  was  defended  and  the  trial  court  decided  against 
Waite ;  that  Waite  appealed  to  the  Appellate  Court,  where 
the  judgment  of  the  trial  court  was  affirmed,  and  that  the 
respondent  did  not  inform  Crowell  of  the  progress  of  the 
proceedings  in  the  courts  on  the  note  for  the  reason  that 
Crowell  had  received  his  full  seventy-five  per  cent  of  the 
amount  of  his  claims. 

The  issues  were  referred  to  Horatio  L.  Waite  as  com- 
missioner to  take  the  evidence  and  report  his  conclusions. 
Afterward,  at  the  April  term,  19 16,  an  additional  count  to 
the  information  was  filed  by  leave  of  court,  charging  re- 
spondent with  making  a  false  affidavit  on  January  10,  19 16, 
for  the  purpose  of  having  a  non-suit  set  aside  in  a  suit 
brought  by  Crowell  against  the  respondent  for  the  amount 
claimed  to  be  due  him,  which  affidavit  stated  that  the  repre- 
sentative of  the  bar  association  had  refused  to  proceed  with 
this  case  and  it  had  been  stricken  from  the  docket  of  this 
court.  The  respondent  answered  the  additional  count,  al- 
leging that  the  affidavit  was  never  presented  to  the  judge 
presiding  in  the  court  where  the  non-suit  had  been  entered, 
and  when  the  affidavit  was  made  he  did  not  know  it  to  be 
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false,  but  believed,  from  correspondence  and  talks  which  he 
had  with  his  attorney,  that  the  facts  therein  stated  were  true. 
The  commissioner  took  the  evidence  and  reported  as  his 
conclusions  that  Crowell  was  of  low  mentality  and  could 
neither  read  nor  write  and  had  been  an  hostler  in  the  em- 
ploy of  Waite  in  a  livery  stable ;  that  he  employed  the  re- 
spondent to  collect  his  claims  against  Waite  for  twenty-five 
per  cent  of  the  amount  collected  and  at  the  time  of  the  em- 
ployment assigned  to  the  respondent  a  note  for  $200  exe- 
cuted by  Waite;  that  on  July  14,  1910,  the  respondent  was 
paid  by  Waite  $354.10,  which  Waite  claimed  was  in  full 
payment  of  the  note  as  well  as  the  account;  that  the  re- 
spondent sued  Waite  on  the  note  assigned  to  him  and  ob- 
tained a  judgment,  which  was  affirmed  by  the  Appellate 
Court,  and  on  or  about  June  10,  1913,  the  amount  of  the 
judgment,  with  interest  and  costs,  was  paid  to  the  respond- 
ent, amounting  to  $206.25  for  the  note,  making  a  total 
amount  received  by  the  respondent  of  $560.35 ;  that  it  was 
claimed  by  Crowell  that  the  only  sums  of  money  ever  paid 
to  him  by  the  respondent  were  three  payments  of  $20  each, 
made  in  the  summer  and  fall  of  19 10,  while  the  respondent 
claimed  that  $354.10  was  paid  by  him  to  Crowell  on  July  18, 
1910,  and  thereafter  the  three  payments  of  $20  each,  mak- 
ing a  total  of  $414.10, — ^three-fourths  of  the  full  amount 
collected, — and  that  after  viewing  the  witnesses  and  after  a 
careful  consideration  of  the  evidence  he  found  that  the  re- 
spondent did  not  pay  Crowell  $354.10  on  July  18,  1910,  nor 
at  any  other  time,  and  that  the  only  money  paid  Crowell 
by  the  respondent  amounted  to  the  sum  of  $60.  The  com- 
missioner stated  that  in  addition  to  the  other  tests  applied 
to  ascertain  the  truthfulness  of  the  testimony  of  witnesses 
he  based  his  conclusion  on  the  following :  That  the  three 
payments  to  Crowell,  of  $20  each,  which  were  undisputed, 
were  made  by  check  of  the  respondent,  and  the  payment  of 
Waite  to  the  respondent  was  by  check,  which  the  respond- 
ent had  deposited  in  his  account  in  the  bank ;  that  while  the 


Digitized  by 


Google 


Jone,'!?.]  The  People  v.  Moseley.  381 

respondent  produced  and  offered  in  evidence  a  receipt  dated 
July  i8,  1910,  for  $354.10,  which  contained  a  cross-mark 
alleged  to  have  been  placed  thereon  by  Crowell  on  the 
date  of  the  receipt  and  which  receipt  was  witnessed  by  the 
stenographer  of  the  respondent,  evidence  of  a  satisfactory 
character  was  presented  that  Crowell  was  not  in  Chicago 
on  July  18,  19 10,  but  was  on  that  date  in  the  employ  of  a 
farmer  at  Niles  Center,  and  on  the  further  fact  that  the 
respondent  testified  he  did  not  act  as  attorney  for  Crow- 
ell but  purchased  the  claim  from  him  and  acted  solely  for 
himself  thereafter  as  owner  of  the  same,  which  testimony 
was  clearly  not  true.  The  commissioner  recommended  that 
the  rule  be  made  absolute.  Objections  to  the  report  were 
made  by  the  respondent  and  overruled,  and  by  agreement 
the  objections  stood  as  exceptions  in  this  court. 

A  material  disputed  question  of  fact  is  whether  the 
respondent  on  July  18,  1910,  paid  to  Frank  Crowell  the 
$354.10  which  the  respondent  had  received  as  attorney  for 
Crowell  from  Dr.  Waite.  As  related  to  that  question,  the 
respondent  testified  that  Crowell  came  to  his  office  with  the 
note  for  $200  and  he  told  Crowell  that  he  would  give  him 
seventy-five  cents  on  the  dollar  for  the  note  if  it  was  valid, 
and  Crowell  said  that  would  be  all  right ;  that  the  respond- 
ent wrote  an  indorsement  on  the  note,  to  which  Crowell 
made  his  mark;  that  within  the  next  two  days  Crowell 
called  again  with  an  account  against  Waite  for  wages,  when 
the  respondent  drew  up  an  assignment  of  that  claim  and  a 
three  days*  notice  to  be  served  on  Waite ;  that  Waite  sent 
the  respondent  his  check  for  $354.10,  and  on  July  18,  1910, 
Crowell  came  to  the  respondent's  office  and  was  informed 
that  the  money  on  the  account  had  been  received;  that 
while  Crowell  was  there  the  manager  of  a  baseball  club 
owned  by  the  respondent  came  in  with  $650  and  the  re- 
spondent told  him  to  give  the  money  to  the  stenographer, 
whom  he  directed  to  pay  $354. 10  out  of  the  money  and  take 
Crowell's  receipt  for  it;  that  she  counted  out  $354.10  and 
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handed  it  to  the  respondent,  who  looked  it  over  and  gave 
the  money  back  and  she  handed  it  to  Crowell,  and  that  she 
wrote  a  receipt,  to  which  Crowell  made  his  mark,  and  he 
then  took  the  money  and  left  the  office.  A  receipt  was  pre- 
sented bearing  the  signature  of  Crowell  by  his  mark,  writ- 
ten on  a  paper  apparently  detached  from  a  letter-head  and 
bearing  on  the  other  side  the  advertisement  of  a  baseball 
team.  The  receipt  is  on  the  back  of  a  paper  and  the  ad- 
vertisement is  on  the  front.  Below  the  advertisement  is 
the  usual  date  line,  in  which  there  is  an  erasure  before 
"i8th,"  and  the  word  "J^^y"  has  been  written  over  the  era- 
sure. The  stenographer,  who  was  also  book-keeper,  testi- 
fied that  Crowell  came  into  the  office  on  July  i8,  19 lo,  and 
the  respondent  told  him  that  he  had  his  money;  that  the 
baseball  manager  was  there  and  the  respondent  asked  him 
whether  he  had  any  money,  to  which  he  answered  that  he 
had,  and  on  being  asked  how  much,  answered  that  he  had 
something  like  $600,  which  he  gave  to  the  stenographer; 
that  the  respondent  told  her  to  count  out  $354.10,  which 
she  did  and  gave  the  money  to  the  respondent,  who  gave 
it  to  Crowell  and  took  his  receipt  for  it;  that  she  wrote 
the  receipt  and  witnessed  the  signature  by  writing,  "Wit- 
ness, F.  E.  E."  Andrew  Foster,  the  baseball  manager,  tes- 
tified that  he  came  to  the  respondent's  office  on  July  18, 
191  o;  that  Crowell  was  in  the  office,  and  the  witness  knew 
him  because  he  had  seen  him  there  several  times ;  that  the 
respondent  asked  the  witness  if  he  brought  any  money,  and 
the  witness  answered  that  he  had  six  hundred  and  some  odd 
dollars;  that  the  respondent  told  the  stenographer  to  pay 
Crowell  the  money,  and  that  the  witness  left  the  office  after 
he  turned  over  the  money  and  did  not  know  what  was  done 
with  it.  Crowell  denied  that  he  received  the  payment  of 
$354.10  or  signed  any  receipt  for  that  sum  or  that  he  ever 
received  any  payments  from  the  respondent  except  the  three 
payments  of  $20  each;  that  he  called  on  the  respondent 
from  time  to  time  and  was  told  that  the  case  was  in  the 
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Appellate  Court  and  it  would  take  a  long  time;  that  the 
respondent  never  told  him  that  he  made  the  collection  of 
$354.10,  and  that  he  never  had  any  more  than  $30  in  his 
pocket  at  one  time. 

There  was  a  direct  contradiction  between  the  witnesses 
concerning  the  alleged  payments  about  which  neither  could 
have  been  mistaken,  and  a  decision  as  to  the  truth  must  rest 
upon  the  credibility  of  the  witnesses  testifying  concerning 
the  payments  and  whatever  credit  or  discredit  as  to  either 
may  appear  from  facts  proved  by  other  witnesses.  In  judg- 
ing of  the  truthfulness  of  the  witnesses  the  commissioner 
had  the  benefit  of  personal  observation  of  their  appearance, 
demeanor  and  manner  of  testifying,  so  well  known  and  so 
often  said  to  be  of  the  greatest  importance,  and  he  concluded 
from  such  observation  and  all  the  evidence  that  the  testi- 
mony of  Crowell  was  true.  A  conclusion  on  such  a  ques- 
tion does  not  necessarily  depend  on  the  number  of  witnesses 
on  either  side,  since  the  testimony  of  a  single  witness  may 
carry  conviction  of  its  truth  as  against  a  number  of  wit- 
nesses testifying  to  the  contrary.  Reading  the  record  and 
judging  from  that  alone,  there  is  much  which  supports  the 
commissioner's  conclusion  and  leads  to  the  belief  that  he 
was  right.  The  respondent  testified  that  he  never  acted  as 
attorney  for  Crowell  at  any  time ;  -that  he  bought  the  claim 
and  paid  him  for  it;  that  both  the  note  and  account  were 
assigned  to  him  by  Crowell,  who  was  to  receive,  and  did 
receive,  seventy-five  per  cent  as  a  consideration  therefor, — 
and  that  testimony  was  unquestionably  not  true.  The  re- 
spondent did  take  assignments  of  the  note  and  account,  but 
both  note  and  account  were  given  to  the  respondent  to  col- 
lect, as  shown  by  the  testimony  of  the  stenographer  and  by 
the  fact  that  nothing  was  paid  or  to  be  paid  until  collections 
were  made;  and  the  respondent  also  testified  that  when 
Crowell  came  to  the  office  at  the  time  of  the  alleged  pay- 
ment of  the  $354.10  he  told  Crowell  he  could  not  give  him 
all  at  that  time  because  he  had  not  collected  the  money  on 
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the  note  and  that  they  might  have  a  lawsuit  and  might  not. 
The  stenographer  testified  that  the  respondent  kept  books 
containing  his  accounts  with  his  clients  and  of  the  baseball 
games ;  that  she  thought  she  credited  the  money  to  Crow- 
ell's  account ;  that  she  did  not  remember  whether  the  pay- 
ment of  the  $354.10  was  in  the  books  or  not  but  the  $60 
was  in  the  books,  and  that  in  looking  in  the  books  she  did 
not  find  the  $354.10  in  them  and  did  not  remember  whether 
there  was  any  entry  of  it  or  not.  The  book-keeper  was 
cross-examined  at  length  concerning  what  appeared  in  the 
books  respecting  this  account,  and  the  books  which  would 
have  shown  whether  there  was  any  entry  were  not  produced. 
The  payment  by  Waite  had  been  deposited  in  the  bank  in 
the  account  of  the  respondent,  and  the  testimony  of  the 
book-keeper  was  that  the  custom  of  the  respondent  was  to 
pay  by  check  and  that  she  had  drawn  thousands  of  checks 
which  he  signed,  while  this  payment  was  alleged  to  have 
been  made  in  currency,  contrary  to  the  usual  custom.  The 
attorney  who  brought  suit  for  Crowell  in  the  municipal 
court  against  the  respondent  for  the  money  paid  by  Waite 
testified  that  he  filed  a  statement  of  the  claim  and  the  state- 
ment of  the  defense  was  a  general  denial,  and  that  he  did 
not  up  to  the  time  of  the  trial  of  that  case,  when  the  non- 
suit was  taken,  have  any  information,  from  any  source,  of 
the  alleged  payment  to  Crowell  on  July  18, 1910,  of  $354.10, 
but  the  first  time  he  heard  of  it  was  at  the  time  of  the  trial, 
when  testimony  was  offered  and  the  receipt  produced.  The 
baseball  manager  testified  that  he  went  to  the  respondent's 
office  to  turn  in  the  receipts  of  the  Saturday  and  Sunday 
baseball  games  and  saw  Crowell  there  and  knew  him  be- 
cause he  had  seen  him  there  several  times,  when,  as  a  mat- 
ter of  fact,  Crowell  had  not  been  there  several  times  and 
there  was  no  evidence  tending  to  prove  that  the  baseball 
manager  was  present  when  Crowell  had  been  there.  That 
witness,  however,  testified  that  he  left  the  office  and  did 
not  see  the  money  paid  to  Crowell  but  it  was  lying  on  the 
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desk  when  he  left.  The  commissioner  reported  that  evi- 
dence of  a  satisfactory  character  was  presented  showing  that 
Crowell  was  not  in  Chicago  on  July  i8,  19  lo,  but  was  on 
that  date  with  Fred  Jetman,  a  farmer  at  Niles  Center,  and 
worked  on  that  date  on  the  farm,  and  was  there  from  a 
number  of  days  previous  to  July  18  to  Wednesday  or  Thurs- 
day, July  20  or  21.  Both  Crowell  and  Jetman  testified  to 
that  fact.  Jetman,  who  was  a  relative  by  marriage  to  Crow- 
ell, was  a  truck  farmer  at  Niles  Center,  and  testified  that 
he  kept  a  memorandum  book,  which  he  called  a  day-book, 
for  the  people  who  worked  for  him,  in  which  he  marked 
down  the  days  Crowell  worked  for  him  from  the  15th  to 
the  2 1  St  of  July;  that  they  came  to  town  on  the  21st  with 
potatoes  and  peas,  leaving  the  farm  about  midnight;  that 
when  Crowell  told  him  he  had  a  suit  against  the  respondent 
he  looked  over  the  book,  which  refreshed  his  recollection, 
and  that  he  threw  the  book  away  a  year  before  the  hearing 
in  this  case,  when  he  cleaned  up,  because  he  had  no  use 
for  it  any  more,  as  he  then  paid  his  help  every  night  instead 
of  weekly  or  monthly,  as  he  had  done  when  he  kept  the 
book.  There  was  no  possibility  of  any  mistake  on  the  part 
of  the  respondent  and  his  witnesses  as  to  the  date  of  the 
alleged  payment  being  July  18,  because  it  was  on  Monday 
when  the  baseball  manager  turned  in  the  receipts  of  the 
Saturday  and  Sunday  baseball  games,  which  would  neces- 
sarily be  turned  in  on  Monday.  Furthermore,  it  would  be 
out  of  the  usual  way  of  doing  business  for  an  attorney 
or  collector  who  is  to  have  twenty-five  per  cent  of  the 
proceeds  of  a  collection  to  pay  the  total  amount  of  a  claim 
without  any  deduction  of  his  fees,  and  also  to  make  pay- 
ments on  a  note  which  had  not  yet  been  collected  and  which 
the  maker  claimed  had  been  included  in  the  check  of  $354. 10. 
There  is  also  inherent  improbability  in  the  charge  that  an 
uneducated  day  laborer  received  $354.10  from  the  respond- 
ent in  the  presence  of  witnesses  and  gave  a  receipt  for  the 
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money  and  then  devised  a  scheme  to  recover  it  from  the 
respondent. 

No  evidence  was  taken  concerning  the  affidavit  men- 
tioned in  the  additional  count,  which  was  untrue  as  a  mat- 
ter of  fact,  and  the  answer  of  the  respondent  in  which  he 
alleged  that  he  believed  it  to  be  true  may  be  accepted  as  a 
fact.  Nevertheless,  it  showed  at  least  a  failure  to  seek  the 
proper  source  of  information  before  making  the  affidavit, 
which  is  much  to  his  discredit  but  would  not  be  regarded 
as  alone  sufficient  to  require  his  name  to  be  stricken  from 
the  rolls. 

We  agree  with  the  findings  of  the  commissioner,  and  the 
exceptions  are  overruled  and  the  rule  made  absolute.  The 
respondent's  name  will  be  stricken  from  the  roll  of  attor- 
neys  of  this  court.  ^^^  ^^^  ^^^^;„,^ 

Mr.  Chief  Justjce  Craig,  dissenting: 

The  charge  against  the  respondent  rests  almost  entirely 
on  the  evidence  of  Crowell.  The  only  other  material  wit- 
ness was  Jetman,  who  undertook  to  testify  that  Crowell  was 
working  for  him  at  Niles  Center  from  July  15  to  July  21, 
19 10,  and  was  not  in  Chicago  on  July  18,  when  respond- 
ent claims  he  paid  Crowell  the  amount  in  dispute.  Crowell 
and  Jetman  differed  in  their  testimony  as  to  the  time  when 
Crowell  worked  for  Jetman.  Crowell  was  related  to  Jet- 
man and  the  latter  seems  to  have  taken  considerable  inter- 
est in  Croweirs  affairs.  Jetman  was  testifying  in  19 15  to 
events  that  happened  in  19 10.  He  stated  that  he  could  not 
remember  when  Crowell  worked  for  him  except  from  for- 
merly consulting  a  memorandum  book  which  he  claims  to 
have  kept  at  that  time  but  which  he  had  thrown  away  a  year 
before  he  testified,  and  he  admitted,  on  cross-examination, 
that  Crowell  might  have  been  in  Chicago  on  the  i8th.  He 
was  engaged  in  truck  gardening,  and  during  the  time  that 
Crowell  worked  for  him  he  and  Crowell  loaded  up  a  wagon 
with  produce  one  night  and  drove  into  Chicago,  arriving 
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there  early  in  the  morning.  He  testified  on  cross-examina- 
tion, "I  am  not  sure  that  we  didn't  load  up  Sunday  night." 
If,  as  a  matter  of  fact,  they  did  come  to  town  Sunday  night 
or  early  Monday  morning,  that  would  be  the  i8th  of  July, 
when  the  respondent  claims  that  Crowell  was  in  his  office 
and  was  paid.  On  the  other  hand,  Florence  Shanahan,  An- 
drew Foster  and  the  respondent  all  testified  to  the  payment, 
and  there  is  a  receipt  of  Crowell,  signed  by  his  mark,  it  is 
true,  but  witnessed  by  Mrs.  Shanahan,  who  was  then  Miss 
Eckert.  The  story  told  by  the  witnesses  for  the  respondent 
is  entirely  reasonable  and  they  were  in  no  way  discredited, 
although  they  had  previously  testified  to  the  same  facts  in 
the  municipal  court  in  the  suit  of  Crowell  against  the  re- 
spondent, where  the  receipt  had  been  offered  in  evidence, 
and  counsel  for  the  relator  knew  what  the  testimony  would 
be  and  had  full  opportunity  to  ascertain  the  character  of 
the  witnesses  and  the  facts.  This  cannot  be  said  of  the  tes- 
timony of  Crowell.  While  the  latter,  because  of  his  igno- 
rance, belongs  to  a  class  that  deserves  the  protection  of  the 
court,  his  interests  are  not  involved  in  this  proceeding  and 
it  is  dangerous  to  rely  on  the  evidence  of  such  a  witness. 
He  had  been  employed  by  one  Waite  about  a  year  and  a 
half,  had  been  irregularly  paid,  and  did  not  know,  and  could 
not  tell  the  respondent  when  he  engaged  his  services,  how 
long  he  had  worked,  or  for  what  wages,  or  how  much  he 
had  been  paid  or  what  was  owing  to  him.  He  testified  posi- 
tively that  he  did  not  assign  the  note  he  had  received  from 
Waite  or  his  claim  against  Waite  for  wages,  as  respondent 
claims  he  did,  and  it  is  absolutely  certain  that  he  did  assign 
the  note  and  claim,  and  the  assignments  were  in  writing 
and  were  shown  by  the  evidence.  The  respondent  sued  on 
the  note  in  his  own  name  as  assignee  and  recovered  a 
judgment,  from  which  there  was  an  appeal  to  the  Appel- 
late Court,  and  the  case  appears  in  the  reports  under  the 
title  of  ''Moseley,  Defendant  in  Error,  v.  Waite,  Plaintiff 
in  Error,"  i8o  111.  App.  408. 
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Under  the  respondent's  theory  of  the  case,  when  he  paid 
Crowell  the  $354.10  in  cash  which  he  had  collected,  that 
was  substantially  seventy-five  per  cent  of  the  note  and  open 
account  for  wages.  He  still  owed  Crowell  about  $60  to 
make  up  the  seventy-five  per  cent  of  the  note  and  the  claim 
which  he  had  agreed  to  pay.  There  is  nothing  singular 
about  the  circumstance  of  paying  Crowell  in  cash  instead  of 
by  check.  There  can  be  no  question,  from  the  evidence, 
that  Foster  brought  to  the  respondent's  office  over  $600 
cash  while  Crowell  was  there,  and  the  respondent  evidently 
thought  it  would  be  just  as  well  to  pay  Crowell  in  money 
rather  than  give  him  a  check  and  go  with  him  and  identify 
him  and  see  that  it  was  paid.  Of  course,  Crowell  testified 
that  he  did  not  receive  the  money.  The  plaintiff  in  nearly 
every  case  does  that.  He  evidently  had  in  his  mind  that 
there  was  something  coming  to  him  in  the  transaction,  and, 
in  fact,  the  amounts  paid  him  by  respondent  in  cash  and 
in  checks  lacked  a  few  dollars  of  making  seventy-five  per 
cent  of  the  claims  he  had  assigned.  There  is  nothing  ex- 
cept his  own  statement  to  show  that  he  made  any  effort 
to  get  anything  further  from  the  respondent  until  nearly 
four  years  had  elapsed,  when  he  consulted  an  attorney,  who 
brought  suit  in  the  municipal  court. 

This  is  a  judicial  proceeding,  and  if  the  charges  against 
the  respondent  are  sustained  it  should  be  upon  evidence  that 
is  both  competent  and  sufficient.  The  power  to  disbar  at- 
torneys is  not  arbitrary  or  despotic  or  to  be  exercised  ac- 
cording to  the  pleasure  of  the  court,  but  is  judicial.  (In  re 
Day,  181  111.  73.)  It  should  be  exercised  with  sound  and 
just  discretion,  according  to  the  same  rules  of  law  which 
govern  in  the  determination  of  other  civil  rights  which  are 
brought  before  the  court  for  disposition.  (People  v.  Amos, 
246  111.  299.)  The  truth  of  the  charges  in  an  information 
to  disbar  an  attorney  must  be  established  by  clear  and  satis- 
factory evidence  and  cannot  rest  in  doubtful  and  uncertain 
incidents.     The  burden  of  proof  is  upon  the  relator  and 
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the  presumption  of  innocence  is  in  favor  of  the  respond- 
ent. Where  a  criminal  offense  is  charged,  the  commission 
of  such  crime  must  be  proven  beyond  a  reasonable  doubt. 
{People  V.  Sullivan,  218  111.  419;  People  v.  Silha,  252  id. 
385;  People  V.  Matthews,  217  id.  94;  People  v.  Harvey, 
41  id.  277;  People  v.  Barker,  56  id.  299.)  If  the  charges 
in  the  information  are  true  the  respondent  is  guilty  of  em- 
bezzlement, forgery  and  perjury,  and  he  is  openly  charged 
with  these  crimes  in  the  brief  of  counsel  for  the  relator. 
While  attorneys  have  always  been  held  to  a  high  standard 
of  honesty,  when  they  are  charged  with  offenses  like  those 
in  the  information  in  this  case,  involving,  as  they  do,  their 
professional  career  and  those  things  that  are  as  dear  as  life 
itself,  such  charges  should  not  be  sustained  except  by  suffi- 
cient proof.  It  establishes  a  dangerous  precedent  to  depart 
from  the  rules  heretofore  enforced  in  such  cases  and  to 
hold  that  an  attorney  should  be  disbarred  for  withholding 
money  from  another  when  the  fact  of  such  withholding 
rests  on  such  unsatisfactory  and  contradictory  evidence  and 
where  the  payment  of  such  money  is  clearly  established  by 
the  evidence  of  two  witnesses  apparently  truthful  and  dis- 
interested and  by  the  testimony  of  the  respondent.  Under 
such  circumstances  no  court  would  find  respondent  guilty 
in  a  criminal  suit,  in  which  it  would  be  necessary  to  prove 
the  unlawful  conversion  of  the  money,  or  even  in  a  civil 
suit  to  recover  the  money  so  alleged  to  be  withheld.  Re- 
spondent did  all  that  he  could  do  when  he  took  the  receipt 
of  the  claimant  and  the  receipt  v/as  witnessed.  Such  receipt 
is  prima  facie  proof  and  ordinarily  a  sufficient  proof  of 
payment.  On  the  holding  of  the  majority  opinion  in  this 
case  an  attorney,  in  paying  over  money,  must  always  be  in 
a  position  to  prove  such  payment  beyond  the  possibility  of 
a  doubt.    I  think  the  rule  should  be  discharged. 

Carter  and  Duncan,  JJ.  :   We  concur  in  the  foregoing 
dissenting  opinion. 
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(No.  1 065 1. — Judgment  affirmed.) 
A1.ENA  Stokes  et  al.  Plaintiffs  in  Error,  vs.  The  Bay  Bot- 
toms Drainage  District,  Defendant  in  Error. 

Opinion  filed  April  ip,  IQ17— Rehearing  denied  June  6,  igiy. 

1.  Drainage — in  organising  drainage  district  under  the  Levee 
act  the  county  court  exercises  special  and  limited  jurisdiction.  In 
organizing  a  drainage  district  under  the  Levee  act  the  county  court 
exercises  a  special  and  limited  jurisdiction,  which  can  be  called 
into  action  only  by  the  filing  of  a  petition,  which,  among  other  re- 
quirements, must  set  forth  a  description  of  the  proposed  starting 
points,  routes  and  termini  of  the  ditches,  and  this  jurisdiction  must 
appear  on  the  face  of  the  record. 

2.  Same — when  a  petition  has  sufficient  description  of  ditches  to 
give  jurisdiction,  A  petition  to  organize  a  levee  drainage  district 
which  gives  the  starting  points,  routes  and  termini  of  the  ditches 
is  a  sufficient  compliance  with  the  statute  to  give  the  county  court 
jurisdiction,  and  the  fact  that  the  notice  which  section  3  of  the 
statute  directs  to  be  given  is  required  to  contain  a  general  descrip- 
tion of  the  proposed  work  does  not  add  any  further  requirement  to 
the  petition.  (Aldridge  v.  Clear  Creek  Drainage  District,  253  111. 
251,  explained;  Tennessee  Drainage  District  v.  Moye,  258  id.  296, 
and  Wayne  City  Drainage  District  v.  Boggs,  262  id.  338,  criticised.) 

3.  Same — affidavit  setting  forth  facts  required  by  section  5  of 
the  Levee  act  is  not  essential.  An  affidavit  setting  forth  the  facts 
required  by  section  5  of  the  Levee  act  is  not  essential,  and  in  the 
absence  of  a  bill  of  exceptions  a  finding  of  the  facts  based  on  testi- 
mony heard  in  open  court  is  a  sufficient  preservation  of  evidence. 

4.  Same — what  variance  between  notice  and  petition  is  not  ma- 
terial. The  general  description  required  by  section  3  of  the  Levee 
act  to  be  contained  in  the  notice  is  to  be  derived  from  the  descrip- 
tion in  the  petition,  but  under  the  proviso  in  that  section  that  it 
shall  not  invalidate  the  notice  if  no  description  of  drains  or  ditches 
is  given,  a  slight  variance  between  the  notice  and  petition  as  to  the 
starting  point  for  the  main  ditch  is  not  material. 

5.  Same — judgment  confirming  commissioner/  report  of  cost  of 
work  and  declaring  district  organised  is  a  final  order.  Where  the 
commissioners  have  made  their  report  of  the  probable  cost  of  the 
proposed  drainage  system,  including  all  incidental  expenses  and  the 
cost  of  the  proceedings  therefor,  the  judgment  confirming  such  re- 
port and  declaring  the  district  to  be  organized  is  a  final  order,  and 
the  jurisdiction  of  the  court  to  enter  such  order  cannot  be  affected 
by  subsequent  events. 
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6.  Same — commissioners  cannot  make  assessment  for  a  greater 
amount  than  estimated  cost  of  work.  The  assessment  of  benefits 
from  a  proposed  drainage  district  is  made  for  the  purpose  of  rais- 
ing the  money  which  the  commissioners,  and  the  court  by  the  ap- 
proval of  their  report,  have  determined  is  required  to  pay  the  cost 
of  the  work  and  all  incidental  expenses,  and  the  commissioners 
have  no  power,  in  the  first  instance,  to  make  an  assessment  for  a 
greater  amount  than  the  estimated  cost  of  the  work. 

7.  Same — the  court  does  not  lose  jurisdiction  because  amount  of 
benefits  assessed  by  the  jury  does  not  equal  estimated  cost  of  im- 
provement. The  court  does  not  lose  jurisdiction  of  a  proceeding 
to  organize  a  drainage  district  because  the  total  amount  of  benefits 
assessed  by  the  jury  does  not  equal  the  estimated  cost  of  the  im- 
provement, as  the  provision  in  section  17b  of  the  Levee  act  pro- 
viding that  the  verdict,  when  complete,  shall  produce  the  total  sum 
of  the  estimated  cost  of  the  proposed  work  is  not  mandatory  but 
merely  authorizes  such  a  verdict  if  the  facts  warrant  it. 

Writ  of  Error  to  the  County  Court  of  Pope  county; 
the  Hon.  W.  A.  Whiteside,  Judge,  presiding. 

Chari.es  Durfee,  for  plaintiffs  in  error. 

John  W.  Browning,  and  C.  L.  V.  Mulkey,  (Jas.  W. 
&  Edward  C.  Craig,  of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

On  December  18,  191 1,  a  petition  was  filed  in  the  county 
court  of  Pope  county  for  the  organization  of  a  drainage 
district  under  the  Levee  act,  comprising  lands  in  the  coun- 
ties of  Pope,  Massac  and  Johnson.  Nobody  appeared  to 
object  to  the  petition  and  proceedings  were  conducted  in 
accordance  with  the  statute,  which  resulted  in  the  entry 
of  an  order  on  June  17,  19 12,  declaring  the  district  estab- 
lished as  provided  by  law,  having  the  name  of  "Bay  Bot- 
toms Drainage  District."  Afterward  an  assessment  roll 
was  made  and  filed.  At  the  time  fixed  for  the  hearing  no 
objections  were  made  to  it  and  it  was  confirmed  on  July 
16,  191 3.  A  writ  of  error  was  afterward  sued  out  by  some 
of  the  land  owners,  returnable  to  the  April  term,  19 16,  and 
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many  errors  were  assigned.  Upon  a  suggestion  by  the  de- 
fendant of  a  diminution  of  the  record,  leave  was  granted  to 
file  a  corrected  transcript.  This  was  done  and  some  of  the 
errors  assigned  were  thereby  obviated.  There  is  no  bill  of 
exceptions  in  the  record.  Those  errors  assigned  which  re- 
main, question  both  the  order  declaring  the  district  estab- 
lished and  the  order  confirming  the  assessment  roll.  The 
most  important  error  questions  the  sufficiency  of  the  peti- 
tion to  confer  jurisdiction  on  the  county  court,  and  there- 
fore goes  to  the  foundation  of  the  whole  proceeding. 

In  organizing  a  drainage  district  under  the  Levee  act 
the  county  court  exercises  a  special  and  limited  jurisdiction 
and  its  authority  must  appear  on  the  face  of  the  record. 
Such  jurisdiction  can  be  called  into  action  only  by  the  filing 
of  a  petition,  which,  among  other  requirements,  must  set 
forth  a  description  of  the  proposed  starting  points,  routes 
and  termini  of  the  work.  The  plaintiffs  in  error  insist  that 
the  petition  for  the  organization  of  the  district  did  not  com- 
ply with  the  requirements  of  the  statute  and  was  insufficient 
to  give  the  county  court  jurisdiction. 

In  regard  to  the  general  description  of  the  lands  pro- 
posed to  be  affected,  their  condition  and  the  necessity  for 
drainage  and  the  organization  of  the  district,  the  petition 
made  the  following  statements:  "They  further  represent 
that  said  lands  are  swamp  lands,  through  which  the  Big 
Bay  creek  runs,  which  is  a  sluggish  stream  with  a  very 
slight  fall  through  this  proposed  district,  in  which  the  flow 
of  the  water  is  greatly  impeded  by  drifts,  logs,  trees  and 
the  accumulation  of  mud  in  its  bed,  and  the  said  Big  Bay 
creek,  with  some  small  tributaries,  is  the  only  natural  drain- 
age in  said  proposed  district  and  does  not  afford  sufficient 
drainage  for  said  territory.  They  further  state  that  the 
territory  to  be  embraced  within  said  proposed  district  is 
traversed  by  a  number  of  ponds,  which  do  not  empty  into 
or  in  any  way  connect  with  the  said  Big  Bay  creek  or  other 
outlet,  and  which  are  filled  the  greater  part  of  the  year  with 
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water,  which  becomes  stagnant  and  produces  malarial  and 
other  diseases,  which  would  be  prevented  and  avoided  by 
proper  drainage;  that  said  ponds  are  filled  up  to  a  large 
extent  with  fallen  and  decaying  trees  and  other  rubbish  and 
with  a  luxuriant  growth  of  underbrush  and  vegetation, 
which,  decaying  and  decomposing,  breeds  disease,  making 
the  territory  unhealthful;  that  said  ponds  are  so  situated 
that  when  properly  drained  as  proposed  in  this  petition  they 
would  be  good,  tillable  farm  lands  and  very  fertile  and 
would  grow  as  good  or  better  crops  than  the  present  high 
lands  of  said  district;  that  the  proposed  drainage  of  said 
ponds  and  low  and  overflow  lands  by  ditches  and  dredg- 
ing, cleaning  out,  straightening  and  otherwise  improving 
the  condition  of  the  Big  Bay  creek,  and  connecting  ditches 
from  the  pond  regions  therewith  and  constructing  embank- 
ments, is  necessary  for  the  proper  drainage  of  said  lands 
and  the  betterment  of  the  sanitary  conditions  in  and  around 
said  proposed  district;  that  the  name  of  said  proposed 
drainage  district  shall  be  the  *Bay  Bottoms  Drainage  Dis- 
trict;' that  the  territory  proposed  to  be  organized  into  a 
drainage  district  consists  of  a  fertile  body  of  land  about 
ten  miles  in  length  and  of  an  average  of  about  three  miles 
in  width,  with  no  natural  drainage  except  said  Big  Bay 
creek,  located  along  and  near  the  northern  side  of  said  body 
of  land,  and  that  the  central  and  southern  part  of  said  body 
of  land  has  no  drainage  with  an  outlet  but  is  traversed  by 
ponds  and  swamps,  which  fill  up  with  water  in  overflows 
from  the  said  Big  Bay  creek,  which  are  frequent,  and,  hav- 
ing no  outlet,  remain  full  or  partly  full  of  water  the  greater 
part  of  the  year.  Petitioners  state  that  the  said  Big  Bay 
creek  empties  into  the  Ohio  river  about  six  miles  below 
the  eastern  extremity  of  the  proposed  drainage  district,  and 
when  dredged  and  otherwise  improved  as  herein  proposed, 
and  with  a  ditch  or  ditches  constructed  through  the  pond 
region  intersecting  the  Big  Bay  creek,  will  afford  good 
drainage  to  said  territory." 
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In  regard  to  the  description  of  the  proposed  imprcfve- 
ment  the  petition  was  as  follows :  "The  work  proposed  to 
be  dpne  is  to  dredge,  clean  out,  straighten  and  improve  the 
Big  Bay  creek,  beginning  at  the  point  where  the  said  creek 
enters  the  proposed  district  on  the  western  boundary  there- 
of and  terminating  on  the  eastern  boundary  line  of  said 
district  where  said  creek  flows  out  of  said  district  as  pro- 
posed ;  also  to  dig  one  main  ditch,  commencing  at  tlie  cen- 
ter of  section  6,  township  14,  south,  range  5,  east,  in  Pope 
county,  Illinois,  and  running  thence  in  an  easterly  direction 
along  the  line  of  lowest  levels,  through  sections  6,  5,  4,  3, 
2  and  I  in  said  township,  and  on  in  an  easterly  direction 
through  sections  6,  7  and  8  in  township  14,  south,  range  6, 
east,  in  said  county  and  State,  and  terminating  in  Big  Bay 
creek,  in  said  section  8." 

It  is  contended  that  the  character  of  the  proposed 
ditches  or  drains  is  not  sufficiently  described  to  give  the 
court  jurisdiction.  The  statute  states  what  shall  be  set 
forth  in  the  petition,  and  if  the  description  of  the  ditches 
or  drains  complies  with  the  requirements  of  the  statute  it 
is  sufficient.  The  court  will  not  require  a  more  detailed 
description  than  the  legislature  has  seen  fit  to  require  as  a 
condition  for  the  exercise  of  the  jurisdiction  imposed  upon 
the  court.  The  legislature  has  required  merely  that  the 
starting  points,  routes  and  termini  of  the  ditches  shall  be 
stated,  and  this  has  been  done.  Two  ditches,  only,  are  re- 
ferred to,  and  the  starting  point,  route;  and  terminus  of  each 
are  stated.  The  one  follows  the  lowest  levels  from  its  start- 
ing point  to  its  outlet  and  the  other  follows  the  course  of 
the  creek  throughout,  dredging  and  cleaning  out  the  chan- 
nel and  incidentally  straightening  its  curves.  There  is  no 
doubt  as  to  the  locality  of  each  ditch  from  beginning  to 
end.  The  statute  says  nothing  about  any  further  state- 
ment in  the  petition  of  the  character  of  the  improvement. 
It  is  true  that  the  notice  which  section  3  directs  to  be  given 
is  required  to  contain  a  general  description  of  the  proposed 
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work,  but  this  cannot  be  held  to  add  any  further  require- 
ment to  the  petition.  The  general  description  to  be  con- 
tained in  the  notice  is  to  be  derived  from  the  general  de- 
scription contained  in  the  petition.  The  ditches  may  be 
described  by  starting  points,  routes  and  termini,  and  if  the 
petition  states  that  levees  or  embankments  are  to  be  con- 
structed the  notice  will  also  refer  to  them.  The  provision 
of  section  12  that  the  commissioners  shall  not  be  confined 
to  the  points  of  commencement,  routes  or  termini  of  the 
drains  or  ditches,  or  the  number,  extent  or  size,  or  the 
manner  of  constructing  the  same,  or  the  location,  plan  or 
extent  of  any  levee,  ditch  or  other  work  to  that  proposed 
by  the  petitioners,  but  shall  locate,  design,  lay  out  and  plan 
the  same  in  such  manner  as  they  shall  think  will  drain  or 
protect  the  petitioners'  lands  with  the  least  damage  and 
greatest  benefit  to  all  lands  to  be  affected  thereby,  does  not 
tend  to  indicate  that  any  greater  particularity  of  description 
of  the  ditches  is  required  than  is  specifically  stated  in  sec- 
tion 2.  It  certainly  cannot  be  inferred  from  the  fact  that 
the  commissioners  are  not  confined  to  the  plans  mentioned 
in  the  petition  that  therefore  greater  particularity  and  mi- 
nuteness are  required  in  the  setting  forth  of  those  plans  than 
if  the  commissioners  were  so  confined. 

In  Aldridge  v.  Clear  Creek  Drainage  District,  253  111. 
251,  we  said,  speaking  of  the  petition:  "It  amounted  only 
to  a  request  to  the  court  to  adopt  and  carry  out  an  indefinite 
and  uncertain  scheme  for  which  the  statute  gave  no  au- 
thority. The  evident  purpose  of  the  statute  was,  that  those 
who  would  be  specially  assessed  to  pay  the  costs  of  the 
improvement  should  know  from  the  petition  specifically 
what  was  proposed  to  be  done,  so  as  to  form  a  judgment 
as  to  the  necessity  or  propriety  of  the  work  and  its  ad- 
vantages or  disadvantages.  It  was  not  intended  that  some 
scheme  or  plan  should  be  evolved  and  developed  by  com- 
missioners under  the  management  of  the  court,  and  the 
starting  points,  route  and  terminus  of  the  proposed  work 
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and  the  location  of  levees,  drains  and  ditches  should  be  de- 
termined, without  any  basis  in  the  petition  other  than  a 
request  to  form  a  drainage  district.  The  statute  required 
that  the  petitioners  should  themselves  propose,  in  general 
terms,  a  scheme  or  plan  of  the  desired  work.  If  drain- 
age and  levee  work  was  proposed  the  commissioners  were 
required  to  examine  the  lands  and  determine  whether  the 
starting  point,  route  and  terminus  of  the  proposed  work 
were  in  all  respects  proper  and  feasible,  and  if  not,  what 
would  be  so.  They  were  not  confined  to  the  point  of  com- 
mencement, route  or  termini  of  the  drains  or  ditches  or 
the  location,  plan  or  extent  of  any  levee  as  proposed  by  the 
petitioners,  but  might  propose  changes  to  be  submitted  to 
the  court.  Without  any  description  in  the  petition  they 
could  not  comply  with  the  statute,  and  the  description  was 
an  essential  element  of  the  petition." 

In  that  case  the  petition  contained  no  description  what- 
ever of  the  proposed  starting  point,  route  or  terminus  of 
any  drain,  ditch,  levee,  embankment  or  grade,  and  when 
it  was  there  said  that  the  statute  required  the  petitioners 
to  propose  a  scheme  or  plan  of  the  desired  work,  it  was 
not  intended  to  be  inferred  that  the  scheme  or  plan  should 
be  any  more  complete  than  the  statute  itself  indicated.  It 
was  necessary  to  state  the  ditch  or  ditches  proposed  to  be 
constructed,  and  the  statute  requires  them  to  be  described 
by  their  starting  points,  routes  and  termini,  and  if  levees 
or  other  work  were  proposed  they  also  were  required  to 
be  similarly  described,  or  if  the  repair  and  maintenance  of 
ditches,  levees  or  other  work  already  constructed  were  con- 
templated, a  general  description  of  such  work  was  required 
by  section  2  of  the  statute,  and  there  is  no  intimation  in 
the  opinion  that  the  petition  should  contain  any  more  par- 
ticular details  of  description  than  the  statute  itself  required. 

In  Tennessee  Drahmge  District  v.  Moye,  258  111.  296, 
after  quoting  the  statement  in  Aldridge  v.  Clear  Creek 
Drainage  District  that  "the  petitioners  should  themselves 
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propose,  in  general  terms,  a  scheme  or  plan  of  the  desired 
work,"  the  opinion  states  that  "it  was  intended  that  the 
starting  point,  terminus,  route  and  character  of  the  work 
to  be  done  should  be  described  in  such  terms  in  the  petition 
that  the  property  owners,  as  well  as  the  others  interested, 
can  readily  understand  the  general  character  of  the  work." 
No  fault  can  be  found  with  this  statement  of  the  degree  of 
particularity  required  in  the  petition,  but  the  term  "char- 
acter of  the  work"  should  not  be  regarded  as  meaning  de- 
tails of  the  work.  The  character  of  the  work,  whether  the 
construction  of  new  ditches,  levees,  embankments  or  other 
work  or  the  repair  and  maintenance  of  ditches,  levees,  em- 
bankments or  other  work  already  constructed,  must  neces- 
sarily be  stated  and  is  required  to  be  described  to  the  extent 
mentioned  in  the  petition, — that  is,  by  the  starting  points, 
routes  and  termini, — ^but  any  further  description  in  the  peti- 
tion is  not  essential  to  the  jurisdiction  of  the  court.  The 
case  of  Wayne  City  Drainage  District  v.  Boggs,  262  111. 
338,  followed  Tennessee  Drainage  District  v.  Moye,  and 
those  two  cases  carried  the  particularity  of  description  es- 
sential to  the  petition  beyond  the  requirements  of  the  stat- 
ute. If  the  only  work  contemplated  in  the  organization 
of  a  drainage  district  is  the  construction  of  new  drains  or 
levees,  a  description  which  states  the  starting  point,  route 
and  terminus  of  the  drain  is  a  compliance  with  the  statute. 
If  the  purpose  contemplated  is  the  repair  and  maintenance 
of  ditches,  levees  or  other  work  previously  constructed,  the 
statute  requires  a  general  description  of  the  same,  with 
such  particulars  as  may  be  deemed  important.  The  peti- 
tion was  sufficient  to  give  the  county  court  jurisdiction  of 
the  subject  matter. 

The  plaintiffs  in  error  rely  upon  the  case  of  People  v. 
Swearingen,  273  111.  630.  In  that  case,  in  which  it  was 
sought  to  establish  a  combined  system  of  drainage  and  pro- 
tection from  wash  and  overflow,  independent  of  levees  for 
agricultural  and  sanitary  purposes,  it  was  proposed  to  con- 
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struct  a  system  of  ditches  in  the  district,  but  the  starting 
point  of  only  one  of  such  ditches  was  given  and  there  was 
no  description  of  the  number  or  location  of  the  various 
ditches. 

The  contention  of  the  plaintiffs  in  error  that  it  appears 
from  the  petition  that  the  main  ditch  and  the  Big  Bay  creek 
drain  two  different  watersheds  is  clearly  unfounded,  for 
the  petition  alleges  that  the  land  through  which  the  main 
ditch  is  to  be  constructed  is  occupied  by  ponds,  which  are 
filled  with  water  from  the  overflows  of  the  creek. 

The  objection  that  the  record  contains  no  affidavit  set- 
ting forth  the  facts  required  by  section  5  of  the  Levee  act, 
and  that  the  evidence  as  to  such  facts  is  not  otherwise  pre- 
served, is  equally  unfounded.  The  order  of  the  court  finds 
the  facts  from  the  testimony  heard  in  open  court.  The  stat- 
ute does  not  require  the  proof  to  be  made  by  affidavit,  and 
the  finding  of  the  facts  based  upon  testimony  heard  in  open 
court  is  sufficient,  in  the  absence  of  a  bill  of  exceptions. 

The  notice  of  the  filing  of  the  petition  given  by  the 
county  clerk  states  the  starting  point  of  the  main  ditch  to 
be  in  the  center  of  the  northeast  quarter  of  the  southeast 
quarter  of  section  6,  while  the  petition  gives  such  starting 
point  as  the  center  of  section  6.  Section  3,  which  requires 
the  notice,  contains  a  proviso  that  it  shall  not  invalidate 
the  notice  if  no  description  of  drains  or  ditches. is  given, 
and  under  this  provision  the  slight  variance  in  the  starting 
point  is  not  material. 

The  total  amount  of  the  assessments  fixed  by  the  ver- 
dict of  the  jury  did  not  equal  the  estimated  cost  of  the  im- 
provement, and  the  plaintiffs  in  error  insist  that  upon  the 
return  of  such  verdict  the  court  lost  jurisdiction  and  should 
have  entered  an  order  dismissing  the  proceedings,  and 
could  not,  in  any  event,  have  confirmed  the  assessment. 
The  verdict  of  the  jury  did  not  affect  the  jurisdiction  of 
the  court  as  to  an  order  entered  a  year  before  the  verdict 
was  returned,  when  the  court  had  jurisdiction  of  the  sub- 
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ject  matter.  The  commissioners  having  made  their  report 
of  the  probable  cost  of  the  work,  including  all  incidental 
expenses  and  the  cost  of  the  proceedings  therefor,  the  judg- 
ment confirming  such  report  and  declaring  the  district  to 
be  organized  is  a  final  order,  the  jurisdiction  to  enter  which 
cannot  be  affected  by  subsequent  events.  The  assessment 
of  benefits  is  made  for  the  purpose  of  raising  the  money 
which  the  commissioners  and  the  court,  by  the  approval  of 
their  report,  have  determined  is  required  to  pay  the  cost 
of  the  work  and  all  incidental  expenses.  The  commission- 
ers have  no  power  to  make  an  assessment  for  a  greater 
amount  than  the  estimated  cost  of  the  work.  (Morgan 
Creek  Drainage  District  v.  Hazvley,  240  111.  123.)  Sec- 
tion 17&  of  the  Levee  act  provides  that  the  verdict,  when 
complete,  shall  produce  the  total  sum  of  the  estimated  cost 
of  the  proposed  work  and  the  proceedings  incident  to  the 
same,  but  in  Spring  Creek  Drainage  District  v.  Elgin,  Joliet 
and  Eastern  Railway  Co.  249  111.  260,  it  was  held  that  the 
word  "shall,"  as  there  used,  was  to  be  regarded  as  direct- 
ory, only,  and  not  mandatory,  and  that  while  no  tract  of 
land  could  be  assessed  more  than  it  would  be  benefited  by 
the  proposed  work  or  in  a  greater  amount  than  its  pro- 
portionate share  of  the  estimated  cost,  the  jury  might,  if 
the  facts  warranted  it,  return  a  verdict  which  would  pro- 
duce the  total  sum  of  the  estimated  cost  of  the  proposed 
work  and  the  proceedings  incident  to  the  same.  Where  an 
assessment  has  been  spread  for  the  amount  of  the  estimated 
cost,  if  the  jury  finds  that  any  tract  has  been  assessed  more 
than  its  proportionate  share  of  the  cost  and  returns  a  ver- 
dict for  a  less  amount  against  that  tract,  the  total  amount 
of  the  verdict  will  necessarily  be  less  than  the  amount  of 
the  assessment  roll,  but  it  does  not  necessarily  follow  that 
the  total  amount  of  the  benefits  to  all  of  the  lands  in  the 
district  does  not  equal  the  estimated  cost  of  the  improve- 
ment. The  trial  before  the  jury  is  not  for  the  purpose  of 
ascertaining  the  amount  of  benefits  accruing  from  the  con- 
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struction  of  the  work,  but  is  for  ascertaining  whether  each 
particular  tract  will  be  benefited  to  the  amount  which  is 
assessed  against  it  and  if  such  amount  is  greater  than  the 
proportionate  amount  of  the  cost  which  should  be  borne  by 
that  tract. 

It  is  insisted  that  the  description  of  the  boundaries  of 
the  district  is  so  uncertain  that  the  lands  included  cannot 
be  certainly  determined.  The  filing  of  the  corrected  tran- 
script of  the  record  has  corrected  the  defects  in  the  descrip- 
tion, so  that  the  boundaries  can  now  be  ascertained  with 
certainty. 

A  number  of  other  questions  have  been  raised  and  ar- 
gued by  plaintiffs  in  error  and  we  have  considered  them 
all,  but  none  of  them  would  justify  a  reversal  of  the  judg- 
ment and  we  do  not  consider  them  of  sufficient  importance 
to  require  an  extended  discussion  in  this  opinion. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


(No.  11185. — Decree  affirmed.) 

John  Mili^ER,  Appellant,  vs.  The  Commissioners  o^  Lin- 

coivN  Park,  Appellee. 

Opinion  filed  April  ip,  igry — Rehearing  denied  June  y,  ipiy, 

1.  Waters — riparian  rights  of  owner  of  land  on  shore  of  Lake 
Michigan.  The  riparian  rights  of  an  owner  of  land  adjoining  the 
waters  of  Lake  Michigan  are  the  right  of  accretion  and  the  right 
of  access  to  the  water  from  his  land,  as  the  State  holds  the  title  to 
the  bed  of  the  lake. 

2.  Eminent  domain — extent  of  estate  taken  by  right  of  eminent 
domain  is  no  greater  than  is  necessary  for  the  public  purpose.  The 
grant  of  power  to  take  the  land  of  an  individual  by  the  exercise 
of  the  right  of  eminent  domain  is  strictly  construed,  and  where  the 
estate  to  be  taken  is  not  expressly  defined,  only  such  an  estate  will 
vest  as  is  necessary  to  accomplish  the  purpose  in  view,  even  though 
it  be  only  an  easement. 

3.  Parks — act  of  i8ji  does  not  give  park  commissioners  the  fee 
of  land  condemned  for  driveway.    The  act  of  1871,  under  which 


Digitized  by 


Google 


JMi,'17.]      Miller  v.  Comrs.  op  Lincoln  Park.         401 

the  land  needed  for  the  construction  of.  Sheridan  drive  by  the  com- 
missioners of  Lincoln  Park  was  condemned,  does  not  provide  that 
the  commissioners  shall  acquire  the  fee  to  the  land,  and  as  an  ease- 
ment was  all  that  was  necessary  for  the  public  purpose  for  which 
the  land  was  taken,  the  commissioners  acquired  an  easement,  only, 
and  not  the  fee. 

4.  Laches — when  a  land  owner  is  guilty  of  laches  in  asserting 
his  riparian  rights.  Where  a  portion  of  a  lot  lying  next  to  the 
shore  of  Lake  Michigan  is  condemned  by  park  commissioners  for 
a  driveway,  and  the  driveway  is  constructed  not  only  over  the  por- 
tion of  the  lot  condemned  but  also,  in  part,  over  the  submerged  land 
in  the  lake,  the  riparian  rights  of  the  lot  owner  with  respect  to  ac- 
cretions and  access  to  the  lake  are  at  once  destroyed  and  he  has  an 
immediate  right  of  action  for  compensation,  but  if  he  acquiesces  in 
such  condition  for  more  than  twenty  years  he  is  barred  by  laches 
from  maintaining  a  bill  to  enjoin  the  further  filling  in  of  the  sub- 
merged land  for  park  purposes. 

Duncan,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

BuTz,  VonAmmon  &  Johnston,  (Otto  C.  Butz,  and 
Nathan  S.  Bi^umberg,  of  counsel,)  for  appellant. 

Francis  O'Shaughnessy,  (Lawrence  Harmon,  of 
counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 
The  circuit  court  of  Cook  county  sustained  a  demurrer 
to  the  amended  bill  of  John  Miller,  filed  against  the  com- 
missioners of  Lincoln  Park,  and  dismissed  the  bill  for  want 
of  equity,  and  the  complainant  appealed. 

The  purpose  of  the  bill  was  to  enjoin  the  commissioners 
from  the  extension  of  Lincoln  Park  eastward  from  Sheri- 
dan drive  by  the  reclamation  of  land  submerged  by  the 
waters  of  Lake  Michigan  opposite  land  owned  by  the  com- 
plainant until  they  have  acquired  the  riparian  rights  claimed 
by  the  complainant.  The  complainant's  claim  for  reHef  was 
based  upon  the  following  facts  stated  in  his  bill :  On  May 
9,  1890,  the  complainant  and  others,  whose  title  the  com- 
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plainant  has  since  acquired,  were  the  owners  of  four  lots 
in  the  town  of  Lake  View,  together  with  a  strip  of  land 
adjoining  those  lots  on  the  east  and  lying  between  them 
and  Lake  Michigan,  which  was  its  eastern  boundary.  On 
that  day  the  town  of  Lake  View  filed  a  petition  for  ascer- 
taining the  damages  for  opening  Sheridan  drive  and  for  the 
condemnation  of  all  that  portion  of  the  land,  whether  sub- 
merged or  above  the  waters  of  Lake  Michigan,  lying  be- 
tween the  lines  of  the  drive,  which  was  125  feet  wide.  The 
drive  extends  from  a  point  southeast  to  a  point  northwest 
of  the  complainant's  premises,  and  the  premises  described  in 
the  petition  for  condemnation  included  a  part  of  tlie  strip 
of  land  above  mentioned  lying  between  Lake  Michigan  and 
the  complainant's  four  lots,  the  roadway  being  built  for  the 
whole  of  the  distance  over  said  strip  of  land,  except  that 
the  east  part  of  the  roadway  was  built  over  submerged 
lands.  The  condemnation  proceedings  were  brought  by  the 
town  of  Lake  View  for  the  benefit  of  the  commissioners  of 
Lincoln  Park  pursuant  to  the  statute,  and  a  judgment  was 
rendered  awarding  $6278.50  compensation  to  the  complain- 
ant and  his  co-tenants,  who  appealed  to  the  Supreme  Court. 
During  the  pendency  of  the  appeal  a  written  contract  was 
entered  into  between  the  complainant  and  his  co-tenants  and 
the  commissioners  of  Lincoln  Park,  whereby  it  was  agreed 
that  the  appeal  in  the  Supreme  Court  should  be  dismissed, 
the  judgment  appealed  from  vacated  and  a  new  judgment 
entered  in  the  county  court  for  $9000  as  an  award  of  com- 
pensation for  the  property  in  question  taken  or  damaged  by 
the  establishment  and  construction  of  the  driveway,  and  the 
commissioners  agreed  that  they  would  never  claim  to  have 
acquired  by  the  condemnation  proceedings  any  right,  title 
or  interest  in  any  property  on  or  opposite  the  four  lots 
above  mentioned  lying  outside  of  the  lines  of  the  driveway ; 
that  they  would  not  destroy  the  pier  jutting  into  Lake  Michi- 
gan opposite  the  premises  except  so  much  as  lay  within  the 
lines  of  the  said  driveway  or  as  might  be  necessary  for  the 
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proper  construction  and  maintenance  of  the  driveway,  and 
that  they  would  never  claim  to  have  acquired  by  such  pro- 
ceedings any  right,  title  or  interest  in  any  lands  or  accre- 
tions which  might  form  either  east  or  west  of  the  driveway, 
and  would  not  claim  to  have  acquired  any  right  to  inter- 
fere with  any  right  of  the  complainant  or  his  co-tenants,  or 
persons  claiming  under  them,  to  construct  or  repair  piers 
or  other  structures  on  any  land  belonging  to  them,  either 
east  or  west  of  the  land  taken  for  such  driveway,  or  to 
claim  accretions  in  any  way  made  or  formed  against  the 
land  taken  for  such  driveway,  except  so  far  as  might  be 
necessary  for  the  proper  construction  and  maintenance  of 
the  driveway.  In  pursuance  of  the  agreement  the  appeal 
was  dismissed  and  a  judgment  for  $9000  was  entered  on 
August  14,  1891.  The  commissioners  of  Lincoln  Park  have 
adopted  a  general  plan  for  the  extension  of  the  park,  which 
contemplates  the  reclamation  of  land  now  submerged  under 
the  waters  of  Lake  Michigan  opposite  the  premises  of  the 
complainant  to  the  distance  of  1200  feet,  and  are  about  to 
begin  filling  in  the  submerged  land  by  pumping  sand  and 
depositing  debris  and  earth  thereon.  They  have  already 
built  a  pier  running  parallel  to  Sheridan  drive  at  a  distance 
of  about  1200  feet  east  of  the  east  line  of  the  drive  to  a 
point  north  of  the  south  line  of  the  complainant's  premises, 
and,  by  reason  of  the  erection  of  such  pier,  accretions  are 
forming  along  the  east  line  of  Sheridan  drive  in  front  of 
the  complainant's  premises,  and  if  such  pier  be  extended 
still  further  north,  as  the  commissioners  propose  to  do,  the 
waters  of  Lake  Michigan  in  front  of  the  complainant's  prop- 
erty will  disappear  and  be  replaced  by  land  formed  by  the 
washing  in  of  the  sands  of  Lake  Michigan  into  the  pocket 
bounded  on  the  east  by  the  pier,  on  the  west  by  the  drive- 
way and  on  the  south  by  the  present  limits  of  Lincoln  Park. 
The  taking  of  the  land  in  front  of  the  complainant's  prem- 
ises deprives  him  of  immediate  access  to  the  waters  of  Lake 
Michigan  and  removes  the  shore  of  Lake  Michigan  for  a 
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distance  of  1200  feet  east  of  the  present  shore  line.  The 
bill  alleges  that  the  riparian  rights  attached  and  appertain- 
ing to  the  four  lots  and  the  strip  of  land  between  those  lots 
and  Lake  Michigan  above  described  were  not  condemned 
or  taken  by  virtue  of  the  condemnation  proceeding  and  that 
the  complainant  is  the  owner  of  the  riparian  rights  attached 
to  those  premises,  and  by  virtue  of  such  rights  is  entitled 
to  free  egress  and  ingress  over  and  across  the  premises  and 
Sheridan  drive  to  Lake  Michigan,  and  to  any  gradual  accre- 
tion of  land  that  may  attach  itself  to  the  premises  or  to  the 
east  line  of  Sheridan  drive ;  that  the  commissioners  of  Lin- 
coln Park  are  entitled  only  to  an  easement  in  the  land  con- 
demned for- the  purpose  of  a  public  road  attached  to  and 
forming  a  part  of  Lincoln  Park,  and  that  the  commission- 
ers are  estopped  from  claiming  any  right  to  any  of  the 
accretions  that  may  form  east  of  the  driveway;  that  the 
commissioners  of  Lincoln  Park  have  not  acquired  the  ripa- 
rian rights  of  the  complainant  by  condemnation  or  other- 
wise, and  have  not  made  any  effort  to  acquire  said  rights 
by  amicable  agreement,  but  threaten  to  extend  the  park  by 
filling  in  the  submerged  lands  and  thereby  destroy  the  value 
of  the  complainant's  riparian  rights  without  making  just 
compensation  therefor,  and  change  his  property  from  land 
having  a  lake  front  to  property  facing  a  public  park,  taking 
away  the  advantage  of  privacy  and  causing  irreparable  in- 
jury. 

The  riparian  rights  which  the  appellant  and  his  co-ten- 
ants had  by  reason  of  their  ownership  of  land  on  the  lake 
shore  adjoining  the  water  were  the  right  of  accretion  and 
the  right  of  access  to  the  water  from  their  land.  (Rezrll  v. 
People,  177  111.  468;  Commissioners  of  Lincoln  Park  v. 
Fahrney,  250  id.  256.)  The  State  holds  the  title  to  the  bed 
of  Lake  Michigan.  People  v.  Kirk,  162  111.  138;  Revell  v. 
People,  supra. 

The  act  incorporating  the  commissioners  of  Lincoln 
Park  was  passed  on  February  8,  1869.     (Private  Laws  of 
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1869,  p.  368.)  It  authorized  the  construction  of  a  drive 
200  feet  wide,  so  that  the  east  line  should  be  the  waters  of 
Lake  Michigan,  from  Pine  street  to  the  south  line  of  the 
park.  This  act  provided  for  the  payment  for  lands  for  the 
purpose  of  the  park  out  of  bonds,  but  there  was  no  valid 
provision  of  law  for  the  issue  of  such  bonds,  and  therefore, 
on  June  16,  1 871,  an  act  was  passed  "in  regard  to  the  com- 
pletion of  public  parks,  and  the  management  thereof." 
(Kurd's  Stat.  1916,  p.  1839.)  On  February  18,  1874,  sec- 
tion 20  was  added  to  this  act,  which  authorized  the  com- 
missioners to  establish  and  construct  any  driveway  from  the 
park  and  to  commence  and  prosecute  proceedings  for  that 
purpose  in  accordance  with  the  provisions  of  article  9  of 
the  Cities  and  Villages  act.  This  section  was  subsequently 
amended,  the  last  amendment  being  made  on  June  4,  1889. 
(Kurd's  Stat.  1916,  p.  1842.)  On  this  same  date  two  other 
acts  were  passed  by  the  legislature,  one  of  which  gave  to 
park  commissioners  having  control  over  any  boulevard  or 
driveway  connecting  with  any  public  park  under  their  con- 
trol and  bordering  upon  any  public  waters  in  the  State, 
power  to  extend  such  boulevard  or  driveway,  of  the  width 
of  not  more  than  200  feet,  over  and  upon  the  bed  of  such 
public  waters,  and  authorized  proceedings  to  condemn  the 
riparian  or  other  rights  of  the  owners  of  lands  on  the  shore 
adjoining  the  waters,  according  to  the  provisions  of  article 
9  of  the  Cities  and  Villages  act.  (Kurd's  Stat.  1916,  p. 
1857.)  The  other  act  granted  to  the  commissioners  of  Lin- 
coln Park  all  the  right,  title  and  interest  of  the  State  in  and 
to  the  bed  of  Lake  Michigan  on  which  the  driveway  con- 
nected with  the  park  was  then  constructed  or  on  Which  any 
extension  thereof  might  afterward  be  constructed,  and  a 
strip  of  such  submerged  land  50  feet  wide  east  of  the  drive- 
way. (Kurd's  Stat.  1916,  p.  1856.)  By  virtue  of  these 
acts  the  proceedings  mentioned  in  the  bill  were  prosecuted 
for  the  condemnation  of  the  appellant's  land  on  the  shore 
adjoining  the  water. 
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It  is  insisted  by  the  appellee  that  it  acquired  by  these 
proceedings  the  fee  simple  to  the  land  within  the  limits  of 
the  drive  and  that  the  appellant's  riparian  rights  were  there- 
fore totally  destroyed,  while  the  appellant  insists  that  only 
an  easement  was  acquired.  The  acts  of  1869  and  1871 
provided  that  in  cases  of  condemnation  of  land  for  the  use 
of  the  park,  upon  payment  of  the  compensation  awarded 
being  made  the  title  to  the  land  should  vest  forever  for  the 
uses  and  purposes  mentioned  in  those  acts.  It  is  argued  on 
behalf  of  the  appellee  that  these  acts  clearly  express  the 
legislative  intent  that  an  estate  greater  than  an  easement 
was  to  be  taken  and  that  an  easement  would  not  give  a  title 
commensurate  with  the  requirements  of  the  act  of  187 1, 
and  that  therefore  the  fee  would  be  acquired  by  such  con- 
demnation. The  acts  declare  that  the  driveways  authorized, 
when  established,  shall  form  a  part  of  the  park  and  be  man- 
aged and  governed  as  a  part  thereof,  and  it  is  argued  that 
therefore  the  driveways  must  be  held  by  the  same  title  as 
the  rest  of  the  park,  and  that  the  title  acquired  by  condem- 
nation for  the  purpose  of  the  drives  is  also  a  fee. 

Without  discussing  the  question  of  the  title  acquired  by 
condemnation  for  general  park  purposes,  we  do  not  agree 
with  the  contention  that  the  condemnation  of  lands  for 
the  purpose  of  driveways  vests  the  fee  of  such  lands  in  the 
commissioners.  The  grant  of  power  to  take  the  land  of 
an  individual  by  the  exercise  of  the  right  of  eminent  do- 
main is  strictly  construed,  and  the  extent  of  the  estate 
which  may  be  taken  is  no  greater  than  is  necessary  for  the 
public  purpose  to  be  served.  Where  the  estate  to  be  taken 
is  not  expressly  defined,  only  such  an  estate  will  vest  as  is 
necessary  to  accomplish  the  purpose  in  view,  and  where  an 
easement  is  sufficient  for  that  purpose  no  greater  estate  can 
be  taken.  (Tacoma  Safety  Deposit  Co.  v.  City  of  Cldcago, 
247  111.  192.)  In  this  case  it  was  held  that  a  city,  by  con- 
demnation for  the  purpose  of  a  street,  did  not  acquire  the 
fee  but  an  easement,  only.     Section  20  of  the  act  of  1871 
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authorizes  the  commissioners  to  use  any  public  street  or 
road  for  its  driveway,  or  part  thereof,  in  their  discretion, 
upon  certain  conditions,  and  when  they  have  determined  to 
use  such  street  or  road  the  section  provides  the  street  or 
road  or  part  so  taken  shall  form  a  part  of  the  park  and 
may  be  improved,  managed  and  governed  as  a  part  thereof. 
In  such  a  case  the  commissioners  have  no  greater  title  than 
the  city  from  which  the  street  is  taken,  and  if  the  land  for 
the  street  was  acquired  by  condemnation  or  by  common  law 
dedication  the  title  acquired  was  no  more  than  an  easement, 
yet  the  street  so  taken  is  declared  to  form  a  part  of  the 
park,  subject  to  be  improved,  managed  and  governed  as  a 
part  thereof,  in  the  same  language  as  a  driveway  acquired 
by  condemnation  is  declared  to  be  a  part  of  the  park  and 
subject  to  be  improved,  managed  and  governed  as  a  part 
thereof.  The  language  of  the  statute  does  not  declare  that 
the  title  acquired  shall  be  a  fee.  It  is  not  necessary  for  the 
purposes  for  which  the  land  is  taken  that  the  commission- 
ers should  acquire  a  fee,  and  it  must  be  held  that  they  did 
not  acquire  a  fee  but  merely  an  easement. 

The  appellant  insists  that  the  condemnation  judgment 
did  not  destroy  his  riparian  rights  but  that  he  was  still  the 
owner  of  the  fee  subject  to  the  easement  for  the  driveway 
and  that  he  was  entitled  to  access  across  the  driveway  from 
his  land  to  the  water  and  to  the  accretions  which  might  be 
formed  beyond  the  driveway,  while  the  appellee  contends 
that  these  rights  were  destroyed  by  the  condemnation  judg- 
ment and  the  consequent  separation  of  the  appellant's  land 
from  the  water.  A  further  contention  of  the  appellant  is 
that  by  the  contract  not  to  claim  to  have  acquired  any  right, 
title  or  interest  in  any  lands  or  accretions  which  may  form 
east  or  west  of  the  driveway  the  appellee  is  now  barred 
from  claiming  that  the  appellant's  riparian  rights  have  been 
destroyed  or  claiming  the  right  to  fill  in  the  bed  of  the  lake 
beyond  the  driveway.  It  is  not  material  which  of  these  con- 
tentions is  right.     Whether  the  appellant's  riparian  rights 


Digitized  by 


Google 


408  Miller  v.  Comrs.  of  Lincoln  Park.       [278  DL 

were  lost  by  reason  of  the  condemnation,  or  whether  they 
continued  subject  to  the  easement  condemned,  or  whether 
the  appellee  is  bound  by  the  contract,  in  either  case  the  ap- 
pellant's remedy  has  been  lost  by  his  failure  to  pursue  it 
promptly.  Immediately  following  the  condemnation  the 
commissioners  constructed  the  drive,  in  part,  upon  the  land 
of  the  appellant  and  his  co-tenants  which  was  condemned, 
but  the  east  part  of  the  drive  was  beyond  that  line  and  in 
the  lake  on  the  submerged  lands,  the  fee  of  which  belonged 
to  the  appellee  by  reason  of  the  grant  from  the  State  by 
the  act  of  June  4,  1889.  The  width  of  this  east  part  of 
the  drive  which  was  constructed  upon  submerged  lands  does 
not  appear,  but  it  is  immaterial.  When  the  driveway  was 
constructed  it  separated  the  land  of  the  appellant  from  the 
water  and  made  any  accretions  to  the  appellant's  land,  as 
well  as  any  access  from  his  land  to  the  water,  impossible. 
The  commissioners  had  no  right  to  fill  in  the  submerged 
land  constituting  the  east  part  of  the  road  without  com- 
pensating the  appellant  for  his  riparian  rights  which  were 
thus  destroyed.  The  appellant  had  not  consented  to  their 
doing  so,  but  their  action  was  apparently  based  upon  the 
right  acquired  by  virtue  of  the  condemnation  proceedings. 
The  appellant  had  just  as  good  a  cause  of  action  when  this 
was  done,  in  1891,  as  when  his  bill  was  filed,  in  April,  1916. 
For  twenty-five  years, — a  period  beyond  the  longest  stat- 
ute of  limitations, — he  failed  to  assert  his  rights.  His  bill 
presents  no  excuse  for  the  Idclies,  By  analogy  to  the  stat- 
ute of  limitations,  which  would  bar  any  action  at  law  he 
might  bring  to  enforce  the  rights  which  he  now  claims,  he 
must  be  regarded  by  this  neglect  for  so  long  a  time  as  also 
barred  from  maintaining  a  bill  in  equity  for  the  same  pur- 
pose. 

The  demurrer  to  the  amended  bill  was  properly  sus- 
tained, and  the  decree  is  affirmed.         ^^^^^^  affirmed. 

Mr.  Justice  Duncan,  dissenting. 
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(No.  10943. — Reversed  and  remanded.) 
John  F.  Golden  et  aL  Appellants,  vs.  John  A.  Cervenka 
et  al.  Appellees. — William  C.  Niblack,  Appellant,  vs. 
John  F.  Golden  et  al.  Appellees. 

Opinion  filed  April  ip,  ipi/ — Rehearing  denied  June  8,  1917, 

1.  Banks — stockholder  is  personally  liable  to  creditor  of  hank  in 
a  sum  equal  to  amount  of  stock  owned  by  him.  The  liability  of  a 
stockholder  in  a  bank  to  have  his  property  taken  for  the  debts  of 
the  bank  includes  both  the  amount  which  he  has  invested  in  his 
stock  and  a  like  amount  for  which  he  is  declared  personally  and 
individually  liable  by  the  constitution,  but  it  is  only  for  the  latter 
amount  that  he  may  be  sued  by  any  creditor.  {Dupee  v.  Sivigert, 
127  111.  494,  explained.) 

2.  Same — a  stockholder  is  liable  to  the  creditors  only  for  obli- 
gations incurred  while  he  is  a  stockholder.  The  clause  of  section  6 
of  article  11  of  the  constitution  confining  a  stockholder's  responsi- 
bility to  liabilities  "accruing"  while  he  remains  a  stockholder,  means 
that  the  persons  who  were  stockholders  of  the  bank  at  the  time 
credit  was  extended  to  it  or  a  liability  was  incurred  by  it  shall 
be  individually  and  personally  liable,  as  partners,  to  the  creditors 
for  an  amount  equal  to  their  stock  but  not  for  liabilities  previ- 
ously incurred. 

3.  Same — capital  stock  and  surplus  must  be  paid  in  in  cash  be- 
fore State  Auditor  is  authorised  to  issue  a  certificate.  Before  the 
State  Auditor's  certificate  authorizing  a  bank  to  commence  business 
can  be  issued  under  section  5  of  the  Banking  act  the  capital  stock 
and  surplus  must  be  paid  in  in  cash;  and  the  fact  that  a  national 
bank  is  being  liquidated  and  re-organized  into  a  State  bank,  the 
stockholders  exchanging  their  stock  share  for  share,  does  not  au- 
thorize the  Auditor  to  waive  the  statutory  requirement  and  issue 
his  certificate  for  the  new  bank  to  commence  business  unless  he  is 
satisfied  it  possesses  in  cash  the  amount  of  its  capital  and  surplus. 

4.  Same — object  of  the  Banking  act  is  to  protect  depositors  and 
creditors.  The  provision  of  the  Banking  act  requiring  the  posses- 
sion of  the  whole  amount  of  capital  and  surplus  in  cash  at  the  or- 
ganization of  a  bank  is  for  the  protection  of  creditors  and  depos- 
itors, and  the  creditors  have  a  right  to  rely  upon  the  capital  as  a 
fund  whereby  the  bank's  indebtedness  is  secured  and  any  loss  in- 
curred in  its  business  may  be  made  good. 

5.  Same — one  who  enables  a  bank  to  evade  the  statute  requiring 
the  capital  stock  and  surplus  to  be  paid  in  in  cash  is  liable  to  cred- 
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itors.  If  a  person  or  another  bank  temporarily  furnishes  the  cash 
or  otherwise  enables  a  new  bank  to  evade  the  statute  requiring  the 
capital  stock  and  surplus  to  be  paid  in  in  cash,  he  or  it  is  liable  to 
creditors  of  the  bank  to  the  extent  of  the  then  existing  deficit  of 
the  capital  and  surplus,  regardless  of  the  question  of  fraud,  and 
upon  the  failure  of  the  bank  the  receiver  may,  in  equity,  enforce 
such  liability ;  and  the  creditors  also  have  such  right  of  action  pri- 
marily, in  addition  to  their  rights  against  the  stockholders. 

6.  Same — when  a  creditor  may  maintain  bill  in  behalf  of  other 
creditors  and  against  all  stockholders  of  an  insolvent  bank,  A  bill 
may  be  maintained  by  creditors  of  an  insolvent  banking  corpora- 
tion, on  behalf  of  themselves  and  other  creditors,  against  all  the 
stockholders  to  enforce  the  personal  liability  of  such  stockholders, 
to  enjoin  the  prosecution  of  suits  by  individual  creditors  against 
individual  stockholders,  to  have  account  taken  of  all  the  liabilities 
of  the  bank,  to  establish  the  amount  for  which  the  various  stock- 
holders are  liable,  and  to  have  the  amount  of  debts  proved  appor- 
tioned among  the  stockholders. 

7.  Same — stockholders'  liability  to  creditors  is  a  several  and  in- 
dividual liability  on  the  part  of  each  stockholder  to  each  creditor. 
The  stockholders*  liability  to  the  creditors  of  a  banking  corporation 
is  created  by  the  constitution  and  is  a  several  and  individual  lia- 
bility on  the  part  of  each  stockholder  to  each  creditor  and  not  a 
liability  to  the  corporation  or  the  creditors  of  the  corporation  as  a 
class,  and  it  is  the  creditors,  alone,  who  can  enforce  such  liability. 

8.  Same — a  receiver  acquires  title  to  corporate  assets,  only.  A 
receiver  of  an  insolvent  banking  corporation  acquires  title,  through 
the  corporation,  to  corporate  assets,  only,  and  as  to  such  assets  he 
represents  the  creditors,  but  not  in  relation  to  individual  property. 

9.  Same — provision  of  section  11  of  Banking  act  authorising  re- 
ceiver to  enforce  stockholders'  liability  to  creditors  is  int/alid.  The 
provision  of  section  11  of  the  Banking  act  authorizing  the  receiver 
of  an  insolvent  bank  to  enforce  the  stockholders'  liability  to  cred- 
itors is  invalid,  as  it  is  not  within  the  legislative  power  to  confer 
upon  a  receiver  appointed  in  a  suit  brought  by  a  public  officer  for 
the  dissolution  of  a  banking  corporation,  authority  to  enforce  the 
rights  of  creditors  of  the  bank  as  to  indebtedness  due  them  indi- 
vidually and  compel  stockholders  to  pay  to  the  receiver  their  in- 
dividual liabilities  to  such  creditors. 

10.  Same — transfer  of  stock  must  be  recorded  on  the  books  of 
bank  to  relieve  former  stockholder  of  his  liability.  Under  section  6 
of  the  Banking  act,  providing  for  a  public  record  of  all  stockholders 
and  requiring  all  transfers  to  be  recorded  within  ten  days  after  the 
transfer  is  made,  stock  can  be  transferred  only  on  the  books  of  the 
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bank,  and  only  those  persons  have  the  rights  and  liabilities  of  stock- 
holders who  appear  to  be  such  on  the  books,  and  in  order  to  be 
relieved  of  responsibility  as  a  stockholder,  one  who  sells  his  stock 
must  comply  with  the  statutory  requirements  for  the  transfer  and 
make  a  demand  upon  the  bank  that  the  transfer  be  recorded. 

11.  Same — brokers  and  pledgees  of  stock  are  liable  if  they  ap- 
pear on  the  books  as  stockholders.  Persons  who,  as  brokers,  hold 
stock  for  the  benefit  of  their  customers,  or  as  pledgees  to  secure 
advances  of  money,  if  they  appear  on  the  books  of  the  bank  as 
stockholders  will  be  liable  to  creditors  of  the  bank. 

12.  Same — what  is  a  ratification  of  purchase  of  bank  stock  by 
agent  of  partnership.  Where  the  agent  of  a  partnership  dealing  in 
commercial  paper  makes  an  unauthorized  purchase  of  bank  stock 
in  the  name  of  the  firm  for  the  benefit  of  a  customer,  the  stock  be- 
ing transferred  to  the  firm  on  the  books  of  the  bank,  the  acceptance 
of  a  commission  from  the  customer  by  a  member  of  the  firm  will 
amount  to  a  ratification  of  the  transaction  and  the.  partnership  will 
be  liable  as  a  stockholder. 

13.  Same — section  2^  of  general  Incorporation  act  does  not  ap- 
ply to  banking  corporations.  Section  23  of  the  general  Incorpora- 
tion act  not  having  been  submitted  to  a  vote  of  the  people,  as  pro- 
vided in  section  5  of  article  11  of  the  constitution,  with  respect  to 
statutes  relating  to  corporations  with  banking  powers,  does  not  ap- 
ply to  banking  corporations. 

14.  Same — stockholders  are  determined  by  the  record  of  bank 
and  not  the  record  in  the  recorder's  office.  The  record  by  which  it 
is  determined  who  are  the  stockholders  of  a  bank  is  the  record  of 
the  bank  itself  and  not  the  record  in  the  recorder's  office,  as  stock- 
holders are  held  liable,  not  because  of  actual  notice  to  any  par- 
ticular creditor  that  arty  particular  person  js  a  stockholder,  but  be- 
cause the  law  imposes  the  liability. 

15.  Same — estate  of  testator  is  not  liable  as  stockholder  where 
executors  have  no  authority  to  invest  in  bank  stock.  Where  a  tes- 
tator gives  all  his  property  to  his  executors,  with  "full  power  and 
authority  to  manage  and  control  said  property  as  they  may  in  their 
judgment  deem  for  the  best  interest  of  my  estate  until  the  same  is 
finally  disposed  of  and  distributed  as  hereinafter  directed,"  but 
with  no  specific  directions  as  to  the  kind  of  investment,  the  execu- 
tors* power  of  investment  is  limited  to  real  estate  or  government 
securities,  and  they  cannot,  by  investing  in  bank  stock,  impose  upon 
the  estate  the  liability  of  a  stockholder. 

16.  Same — a  stockholder  who  has  paid  for  his  bank  stock  tzvice 
is  still  liable  to  creditors.    The  fact  that  a  stockholder  who  has  paid 
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for  his  stock  in  a  national  bank  pays  for  it  again  in  cash  upon  the 
re-organization  of  the  bank  into  a  State  bank  will  not  relieve  him 
of  the  super-added  liability  created  by  the  constitution  in  favor 
of  the  creditors  of  an  insolvent  bank,  as  such  liability,  being  to 
the  creditors,  cannot  be  satisfied  by  payment  to  the  bank  itself;  but 
the  stockholder  is  entitled  to  a  claim  against  the  bank  for  the 
money  so  paid. 

17.  Corporations — stockholder  of  a  corporation  is  personally 
liable  only  by  statutory  provision.  At  common  law  a  stockholder 
of  a  corporation  was  not  responsible  personally  for  any  of  the  lia- 
bilities of  the  corporation,  and  he  can  be  held  liable  only  because 
of  some  constitutional  or  statutory  provision. 

18.  Same — neither  foreign  nor  domestic  corporation  can  hold 
stock  in  another  corporation.  A  domestic  corporation  is  not  au- 
thorized to  hold  stock  in  another  corporation,  and  a  foreign  cor- 
poration can  exercise  no  powers  in  this  State  which  cannot  be 
lawfully  exercised  by  a  domestic  corporation. 

19.  Same — a  corporation  which  has  unlawfully  purchased  stock 
of  another  corporation  may  make  defense  of  ultra  vires.  If  the  act 
of  a  corporation  in  subscribing  for  the  stock  of  another  corporation 
is  beyond  its  power  the  transaction  is  void,  and  the  corporation  may 
make  the  defense  of  ultra  vires  to  a  suit  to  enforce  its  liability  as  a 
stockholder  even  though  it  has  benefited  by  the  transaction,  as  such 
liability,  though  created  by  the  constitution,  is  based  upon  contract. 

20.  Interest — in  equity,  interest  is  allowed  because  of  equitable 
considerations.  In  equity,  interest  is  allowed  because  of  equitable 
considerations,  and  is  given  or  withheld  as  under  all  the  circum- 
stances of  the  case  seems  equitable  and  just. 

Craig,  C.  J.,  and  Carter,  J.,  dissenting. 

Appeai.  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

Charles  LeRoy  Brown,  for  appellants  John  F.  Golden 
and  others. 

A1.FRED  S.  Austrian,  Henry  R.  Platt,  and  Hiram  T. 
GiWERT,  for  appellant  William  C.  Niblack,  Receiver. 

William  A.  Rogan,  and  Ralph  W.  Coxdee,  for  ap- 
pellant Elbridge  Hanecy. 
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Levinson,  Becker,  Cleveland  &  Schwartz,  Scott, 
Bancroft,  Martin  &  Stephens,  Culver,  Andrews,  King 
&  Cook,  Zeisler,  Friedman  &  Zeisler,  Ryan,  Condon  & 
Livingston,  Jeffrey  &  Campbell,  Knapp  &  Campbell, 
IsADORE  S.  Blumenthal,  C.  VanAlen  Smith,  Delavan 
B.  Cole,  Walter  W.  Ross,  Walter  H.  Jacobs,  and  Stein, 
Mayer  &  Stein,  (Jerome  N.  Frank,  William  D.  Mc- 
Kenzie,  Royal  B.  Cushing,  and  John  R.  Cochran,  of 
counsel,)  for  various  stockholders. 

John  Barton  Payne,  Silas  H.  Strawn,  Harry  B. 
HuRD,  and  W.  T.  Abbott,  for  appellee  the  Central  Trust 
Company. 

Richard  J.  Cooney,  John  A.  Verhoeven,  Clarence 
S.  Darrow,  and  Peter  Sissman,  for  appellees  William  N. 
Selig  and  others. 

Moses,  Rosenthal  &  Kennedy,  (Joseph  W.  Moses, 
of  counsel,)  for  appellee  James  E,  Bennett. 

Edward  A.  Dicker,  for  appellee  Henry  C.  Hackney. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  LaSalle  Street  Trust  and  Savings  Bank,  a  corpo- 
ration organized  under  the  Banking  act  of  the  State  of 
Illinois,  being  insolvent,  ceased  to  do  business  on  June  12, 
1914,  and  on  June  18  a  bill  was  filed  in  the  circuit  court 
of  Cook  county  in  the  name  of  the  People  of  the  State  of 
Illinois,  on  the  relation  of  the  Auditor  of  Public  Accounts, 
against  it  and  its  stockholders  for  its  dissolution  and  for 
the  appointment  of  a  receiver.  A  receiver  was  appointed, 
and  a  decree  has  since  been  rendered  dissolving  the  corpo- 
ration and  decreeing  the  conversion  of  its  assets  into  money 
and  the  distribution  of  them  among  its  creditors.  After  the 
appointment  of  the  receiver,  actions  at  law  were  begun  in 
the  superior  court  of  Cook  county  and  in  the  municipal 
court  of  Chicago  by  John  A.  Cervenka,  a  creditor  of  the 
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bank,  against  different  stockholders  to  enforce  their  liabil- 
ity as  stockholders  for  the  satisfaction  of  the  indebtedness 
of  the  bank  to  Cervenka,  The  appellants  John  F.  Golden 
and  the  Importers'  and  Manufacturers'  Company,  who  were 
creditors  of  the  bank,  filed  their  bill  in  the  circuit  court  of 
Cook  county,  and  later  a  second  amended  and  supplemental 
bill  in  behalf  of  all  other  creditors  of  the  bank  who  might 
choose  to  come  in  and  prove  their  claims,  as  well  as  of 
themselves,  against  the  bank,  its  present  and  former  stock- 
holders, Cervenka  and  others,  to  enjoin  the  prosecution  of 
the  suits  against  the  stockholders  brought  by  Cervenka,  and 
the  institution  or  prosecution  of  any  other  suits  of  like 
character,  to  ascertain  the  creditors  of  the  bank  and  its  lia- 
bilities, as  well  as  its  stockholders,  and  the  extent  of  their 
liability  to  the  creditors,  for  a  decree  for  the  amount  of  the 
stockholders'  liability  and  the  distribution  of  such  amount 
among  the  creditors  of  the  bank,  and  for  the  appointment 
of  a  receiver  to  collect  such  amounts  from  the  stockholders. 
The  receiver  appointed  in  the  Auditor's  suit  and  the  Cen- 
tral Trust  Company  of  Illinois  were  also  made  parties  de- 
fendant to  the  bill,  and  a  decree  was  prayed  against  the 
Central  Trust  Company  because  of  certain  acts  in  connec- 
tion with  the  organization  of  the  LaSalle  Street  Trust  and 
Savings  Bank,  to  be  mentioned  hereafter.  Various  defend- 
ants answered  the  bill.  The  receiver  filed  a  cross-bill,  con- 
taining the  same  allegations  and  asking  the  same  relief  as 
the  original  bill.  The  cross-bill  was  answered,  replications 
were  filed,  the  cause  was  heard  and  a  decree  was  rendered 
against  the  Central  Trust  Company  for  $1,487,854.16,  and 
against  the  stockholders,  respectively,  for  an  amount  equal 
to  the  par  value  of  the  respective  shares  of  stock  held  by 
them,  the  payments  to  be  made  to  the  receiver  appointed  in 
the  Auditor's  suit.  The  complainants,  the  cross-complain- 
ants and  some  of  the  defendants  appealed  to  this  court,  the 
question  of  the  construction  of  the  constitutional  provision 
as  to  the  liability  of  stockholders  in  a  banking  corporation 
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being  involved.  The  Central  Trust  Company  appealed  to 
the  Appellate  Court  and  made  a  motion  to  dismiss  the  ap- 
peals to  this  court.  That  motion  was  denied  at  the  Oc- 
tober term,  and  the  Central  Trust  Company,  as  well  as  vari- 
ous other  defendants,  assigned  cross-errors  on  the  record. 

The  deficiency  in  the  assets  of  the  bank  for  the  pay- 
ment of  its  creditors  was  greater  than  all  its  capital,  sur- 
plus and  undivided  profits,  and  the  court  by  its  decree  held 
each  holder  of  stock  in  the  bank  at  the  time  of  its  suspen- 
sion individually  liable  to  the  creditors  of  the  bank  for  an 
amount  equal  to  the  par  value  of  his  stock,  and  each  for- 
mer stockholder  who  had  ceased  to  be  a  stockholder  before 
the  suspension  also  liable  to  an  amount  equal  to  the  par 
value  of  the  stock  which  he  had  previously  held.  The  as- 
signments of  error  by  complainants  and  cross-complainants 
question  the  action  of  the  court  only  in  fixing  the  liability 
of  the  stockholders  at  the  amount  of  the  par  value  of  their 
stock  and  not  at  twice  that  amount,  and  in  not  decreeing 
costs  in  favor  of  the  complainants  and  cross-complainants. 

Section  6  of  article  1 1  of  the  constitution  provides  that 
"every  stockholder  in  a  banking  corporation  or  institution 
shall  be  individually  responsible  and  liable  to  its  creditors, 
over  and  above  the  amount  of  stock  by  him  or  her  held,  to 
an  amount  equal  to  his  or  her  respective  shares  so  held,  for 
all  its  liabilities  accruing  while  he  or  she  remains  such  stock- 
holder." Counsel  for  the  appellants  argue  that  this  sec- 
tion imposes  upon  the  stockholders  a  liability  for  twice  the 
amount  of  the  stock  held,  relying  not  upon  the  language  of 
the  section  itself,  which  seems  at  first  blush  clearly  not  to 
impose  such  liability,  so  much  as  upon  the  expression  of 
the  court  in  the  case  of  Dupee  v.  Sztngert,  127  111.  494,  on 
page  505,  that  "under  the  section  of  the  constitution  thus 
quoted,  every  stockholder  is  liable  for  the  debts  of  the 
bank  to  an  amount  equal  to  twice  the  amount  of  stock  held 
by  him,  and  may  be  sued  for  such  amount  by  any  creditor 
whose  claim  is  large  enough  to  cover  it."    This  was  not  an 
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interpretation  by  the  court  of  the  meaning  of  this  section 
of  the  constitution  but  the  language  was  used  in  argument, 
only.  There  was  no  question  before  the  court  as  to  the 
amount  of  the  liability  of  stockholders  of  a  banking  cor- 
poration. The  action  was  mandamus  against  the  Auditor 
to  compel  him  to  issue  a  permit  to  organize  a  bank,  which 
he  refused  to  do,  one  ground  of  his  refusal  being  that  the 
second  section  of  the  Banking  act  as  it  then  stood  was 
unconstitutional  because  it  provided  that  each  stockholder 
should  be  liable  only  for  his  ratable  share  of  the  debts  of 
the  bank  and  not  for  the  full  amount  fixed  by  the  consti- 
tution. What  the  court  held  was  that  such  provision  of  the 
Banking  act  was  in  conflict  with  the  section  of  the  con- 
stitution which  has  been  quoted,  but  that  the  constitutional 
provision,  being  self-executing,  the  part  of  the  act  which 
attempted  to  make  each  stockholder  liable  only  for  his  rata- 
ble share  of  the  indebtedness  of  the  bank  was  void  and  the 
constitutional  provision  should  be  regarded  as  a  part  of 
the  Banking  act.  The  statement  that  the  stockholder  is 
liable  for  the  debts  of  the  bank  to  an  amount  equal  to  twice 
the  amount  of  stock  held  by  him  is  correct  in  the  sense  that 
his  liability  to  have  his  property  taken  for  the  debts  of  the 
bank  includes  both  the  amount  which  he  has  invested  in  his 
stock  and  a  like  amount  for  which  he  is  declared  personally 
and  individually  liable  by  the  constitution,  but  it  is  only 
for  the  latter  amount  that  he  may  be  sued  by  any  creditor, 
and  the  statement  that  he  may  be  sued  for  twice  the  amount 
is  inaccurate.  The  same  inaccuracy,  arising  in  the  same 
way,  occurs  in  the  opinion  of  the  Supreme  Court  of  West 
Virginia  in  the  case  of  Dunn  v.  Bank  of  Union,  74  W.  Va. 
594,  which  is  also  cited  and  relied  upon  by  the  counsel  for 
the  appellants.  The  provision  of  the  constitution  of  West 
Virginia  is  in  substantially  the  same  language  as  that  of 
this  State,  and  the  court  stated  that  it  imposed  "a  personal 
liability  on  stockholders  for  debts  accruing  while  they  are 
such  shareholders  in  a  banking  corporation, — sl  liability 
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thereby  made  personal,  not  as  sureties  but  as  principals,  for 
double  the  amount  of  shares  so  held  by  each  of  them  at 
the  date  the  liability  accrued."  The  incorrectness  of  this 
statement  is  made  manifest  by  a  reference  to  the  case  of 
Clark  V.  Bank  of  Union,  72  W.  Va.  491,  a  case  involving 
the  same  bank  failure  and  the  same  effort  as  the  case  of 
Dunn  V.  Bank  of  Union  to  fix  the  stockholders'  liability,  in 
which  the  court  reversed  the  decree  and  remanded  the  cause, 
saying  that  if  the  assets  belonging  to  the  bank  were  found 
to  be  insufficient  to  satisfy  the  debts,  "the  stockholders 
could  then  be  assessed  a  sufficient  amount  to  pay  off  the 
debts,  not  to  exceed  the  par  value  of  their  stock."  A  simi- 
lar rule  as  to  the  extent  of  the  stockholders'  liability  is  in- 
timated in  Bencdum  v.  Citizens'  Bank,  72  W.  Va.  124,  on 
page  141,  though  it  is  not  decided,  the  question  as  to  the 
amount  of  liability  not  being  involved.  In  neither  of  the 
cases  cited  is  it  held  that  a  stockholder  is  liable  to  the  cred- 
itors of  the  bank  to  an  amount  equal  to  twice  the  amount 
of  stock  held  by  him. 

It  is  clear  that  the  language  of  the  constitution  was  in- 
tended to  impose  upon  shareholders  in  banks,  in  addition 
to  their  investment  in  the  stock,  which  is,  of  course,  liable 
to  the  creditors  of  the  bank,  a  further  personal  responsibil- 
ity to  the  creditors  to  a  like  amount,  thus  imposing  upon 
the  stockholders  the  double  liability  which  was  in  the  minds 
of  the  judges  who  wrote  the  opinions  in  the  cases  which 
have  been  cited.  In  the  States  of  Colorado,  Maryland, 
Pennsylvania  and  Minnesota  the  stockholders  of  banks  have 
been  held  personally  and  individually  liable  to  the  creditors 
in  double  the  amount  of  the  par  value  of  their  stock,  but 
in  each  case  the  statute  involved  expressly  imposed  upon 
the  stockholders  an  individual  liability  to  the  creditors  equal 
to  double  the  amount  of  the  stock  owned.  The  National 
Banking  act  provides  that  "the  shareholders  of  every  na- 
tional bank  shall  be  held  individually  responsible  *  *  * 
to  the  extent  of  the  amount  of  their  stock  therein  at  the  par 
878  -  27 
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value  thereof,  in  addition  to  the  amount  invested  in  such 
shares,"  and  it  is  held  that  the  par  value  of  the  stock  is 
the  limit  of  liability.  {United  States  v.  Knox,  102  U.  S. 
422.)  The  circuit  court  properly  applied  the  same  rule  in 
this  case. 

In  this  immediate  connection  there  is  a  further  ques- 
tion in  regard  to  the  extent  of  the  stockholders'  constitu- 
tional liability,  which  may  be  considered  here  because  it 
may  aflfect  all  the  previous  stockholders  who  had  ceased  to 
be  stockholders  before  the  bank  suspended. 

The  constitutional  liability  of  the  stockholders  to  the 
bank's  creditors  is  "for  all  its  liabilities  accruing  while  he 
or  she  remains  such  stockholder."  The  court  held  each  as- 
signee of  stock  to  be  liable  not  only  for  the  liabilities  of 
the  bank  which  accrued  while  he  was  a  stockholder,  but 
also  for  the  existing  liabilities  which  accrued  prior  to  the 
time  of  his  ownership  of  the  stock.  The  stockholders  who 
assigned  cross-errors  insist  that  it  was  erroneous  to  hold 
them  liable  for  liabilities  of  the  bank  accruing  before  they 
became  the  owners  of  their  stock,  or  to  hold  them  for  any 
liability  which  did  not  mature  during  the  time  of  their  own- 
ership. The  stockholder  of  a  corporation  at  common  law 
was  not  responsible  personally  for  any  of  the  liabilities  of 
the  corporation.  He  is  only  responsible  because  of  some 
constitutional  or  statutory  provision.  Section  4  of  arti- 
cle 10  of  the  constitution  of  1848  provided  that  "the  stock- 
holders in  every  corporation  or  joint  stock  association  for 
banking  purposes,  issuing  bank  notes,  or  any  kind  of  paper 
credits  to  circulate  as  money,  shall  be  individually  respon- 
sible, to  the  amount  of  their  respective  share  or  shares  of 
stock  in  any  such  corporation  or  association,  for  all  its 
debts  or  liabilities  of  every  kind."  The  provisions  of  spe- 
cial charters  granted  to  banks  before  the  constitution  of 
1870  usually  contained  like  provisions  declaring  the  stock- 
holder liable  for  all  the  debts  of  the  bank.  The  limiting 
clause  added  to  section  6  of  article  1 1  of  the  constitution  of 
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1870  confines  his  responsibility  to  liabilities  accruing  while 
he  remains  a  stockholder.  The  stockholders  insist  that  the 
word  "accruing,"  in  this  connection,  means  maturing,  and 
they  argue  at  some  length  in  support  of  their  contention. 
The  word  "accrue"  may  convey  various  meanings,  depend- 
ent upon  the  connection  in  which  it  is  used.  Among  the 
definitions  of  it  are:  "to  arise;  to  happen;  to  come  to 
pass;  to  become  vested;  to  come  into  existence."  When 
used  in  connection  with  a  cause  of  action  it  necessarily  re- 
fers to  the  time  when  a  party  asserting  the  claim  can  main- 
tain an  action  to  enforce  it.  By  force  of  the  term  itself  a 
cause  of  action  does  not  exist  until  that  time.  But  inter- 
est accrues  from  day  to  day  though  it  may  only  become  due 
annually.  Though  due  only  at  stated  periods,  income  and 
rent  accrue  constantly.  So  do  debts,  liabilities,  trouble  and 
sometimes  assets.  This  is  according  to  the  general  under- 
standing of  the  term.  A  running  account  accrues  with 
each  purchase,  whether  credit  is  given  or  not.  By  what- 
ever transaction  a  bank  becomes  liable  for  the  payment  of 
money,  whether  at  a  fixed  time  or  on  demand,  a  liability 
has  accrued.  Whether  a  cause  of  action  has  accrued  de- 
pends upon  whether  the  creditor  could  then  maintain  a  suit. 
Whether  a  liability  has  accrued  depends  upon  whether  an 
obligation  to  pay  has  arisen.  The  meaning  of  the  consti- 
tutional provision  was  that  the  persons  who  were  stockhold- 
ers of  the  bank  at  the  time  credit  was  extended  to  it  or  a 
liability  was  incurred  by  it  should  be  individually  and  per- 
sonally liable,  as  partners,  to  the  creditor  to  an  amount  equal 
to  their  stock.  The  court  erroneously  held  the  stockhold- 
ers for  liabilities  accruing  prior  to  the  time  of  their  be- 
coming stockholders. 

The  appellants  cite  in  support  of  the  decree  in  this  par- 
ticular the  cases  of  Tliebus  v.  Smiley,  no  111.  316,  and  Root 
V.  Sinnock,  120  id.  350.  In  those  cases  the  court  was  con- 
struing charters  of  banks  which  made  the  stockholders  in- 
dividually liable  to  the  amount  of  their  stock  for  all  the 


Digitized  by 


Google 


420  Golden  v.  Cervenka.  [278  III. 

debts  of  the  corporation,  such  liability  to  continue  for  three 
months  after  the  transfer  of  their  stock  on  the  books  of  the 
corporation.  It  was  held  that  it  was  not  necessary  to  the 
liability  of  the  stockholder  that  he  should  have  been  a  stock- 
holder at  the  time  the  cause  of  action  accrued  but  it  was 
sufficient  that  he  was  a  stockholder  when  suit  was  brought. 
The  liability  because  of  the  ownership  of  stock  followed 
the  stock  into  whosesoever  hands  it  might  go.  This,  how- 
ever, was  the  liability  under  a  charter  granted  prior  to  the 
adoption  of  the  present  constitution.  The  constitution  of 
1870  has  changed  all  that  by  providing  that  the  stock- 
holder shall  be  responsible  only  for  debts  accruing  during 
his  ownership  of  the  stock,  and  the  legislature  has  further 
provided  in  section  6  of  the  Banking  act  that  no  transfer 
of  the  stock  shall  operate  as  a  release  of  the  liability.  Un- 
der the  constitution  and  the  statute  the  stockholder  is  re- 
sponsible to  the  amount  of  his  stock  for  all  the  liabilities 
of  the  bank  which  are  incurred  during  his  ownership  of 
stock  and  no  more,  and  such  responsibility  continues  until 
the  liability  is  paid  or  otherwise  discharged. 

The  Central  Trust  Company  of  Illinois  insists  that  no 
decree  should  have  been  rendered  against  it  for  any  amount. 
The  claim  against  it  is  founded  upon  its  connection  with 
the  organization  of  the  LaSalle  Street  Trust  and  Savings 
Bank,  which  was  organized  for  the  purpose  of  taking  over 
the  business  of  the  LaSalle  Street  National  Bank.  The 
latter  bank  was  organized  under  the  National  Banking  act, 
commenced  business  on  May  9,  19 10,  and  continued  in  busi- 
ness until  October  21,  1912,  when  all  its  assets  were  trans- 
ferred to  the  LaSalle  Street  Trust  and  Savings  Bank  and 
it  ceased  to  do  business.  Its  capital  stock  of  $1,000,000  was 
subscribed  for  at  the  rate  of  $125  a  share,  so  that  it  be- 
gan business  with  a  surplus  of  $250,000.  In  the  summer 
of  191 2  the  officers  and  directors  of  the  bank  determined 
to  convert  it  into  a  State  bank.  While  the  National  Bank- 
ing act  provides  for  the  conversion  of  a  State  bank  into  a 
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national  bank,  the  State  Banking  act  does  not  provide  for 
the  conversion  of  a  national  bank  into  a  State  bank.  It 
was  therefore  necessary  to  organize  a  State  bank  which 
could  take  over  the  business  of  the  national  bank  by  pur- 
chase and  assignment.  The  plan  adopted  was  to  organize 
a  State  bank  having  the  same  capital  and  surplus  as  the 
national  bank,  divided  among  the  same  shareholders  in 
the  same  proportion,  and  having  the  same  directors,  officers 
and  organization,  in  every  particular,  as  the  national  bank. 
Letters  were  sent  by  the  president  of  the  bank  to  all  its 
stockholders  referring  to  the  desirability  of  organizing  the 
bank  under  the  laws  of  the  State  of  Illinois,  so  that  it  could 
deal  in  real  estate  securities  and  engage  in  other  profitable 
lines  of  banking  business  which  were  not  open  to  a  national 
bank.  It  was  proposed  that  the  holders  of  the  stock  of  the 
bank  exchange  their  stock  for  an  equal  number  of  shares 
of  the  State  bank  stock  when  issued.  Agreements  to  do 
this  were  obtained  from  more  than  nine-tenths  of  all  the 
stockholders,  and  eventually  all  the  stock  was  so  exchanged. 
One  shareholder  having  133  shares  declined  to  come  in- 
to the  agreement  and  he  received  the  book  value  of  his 
shares, — a  fraction  over  $126  a  share, — and  they  were 
transferred.  The  agreement  for  the  exchange  of  stock  in 
each  case  contained  an  appointment  of  Charles  E.  Ward  as 
attorney  of  the  stockholder  to  perform  "all  necessary  acts 
in  effecting  such  transfer."  Meantime  a  permit  was  ob- 
tained from  the  Auditor  of  Public  Accounts  on  October 
15,  1912,  to  organize  the  LaSalle  Street  Trust  and  Savings 
Bank  with  a  capital  stock  of  $1,000,000.  Stockholders  own- 
ing more  than  9300  shares  had  constituted  Ward  their  at- 
torney to  do  all  necessary  acts  in  effecting  the  transfer  and 
he  proposed  to  subscribe  in  their  behalf  for  that  number 
of  shares  in  the  new  bank.  Since  it  was  proposed  to  bor- 
row from  the  national  bank  all  the  money  to  constitute  the 
capital  of  the  State  bank,  and  since  the  former  bank  was 
not  authorized  to  lend  to  one  person  the  amount  repre- 
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sented  by  9300  shares,  the  subscription  of  stock  in  the  State 
bank  was  divided,  and  on  October  17  it  was  all  subscribed 
in  the  name  of  twenty-one  individuals,  nine  of  whom  sub- 
scribed for  1000  shares  each,  the  other  1000  shares  being 
divided  among  the  other  subscribers.  It  was  not  intended 
that  these  subscriptions,  or  any  part  of  them,  should  be 
paid,  but  section  5  of  the  Banking  act  required  that  the 
capital  stock  should  all  have  been  paid  in  and  the  Auditor 
satisfied,  after  a  thorough  examination,  that  the  author- 
ized capital  had  been  paid  in  and  that  the  bank  had  the 
full  amount  dedicated  to  the  business,  including  the  pro- 
posed surplus,  before  the  Auditor's  certificate  authorizing 
the  bank  to  commence  business  could  be  issued.  That  sec- 
tion requires  the  payment  of  the  capital  and  surplus  of  the 
bank  in  cash  before  commencing  business  and  before  the  is- 
sue of  the  Auditor's  certificate.  (People  v.  Smith,  239  111. 
91.)  In  order  to  evade  this  requirement  of  the  statute  and 
obtain  the  certificate  authorizing  the  bank  to  commence  busi- 
ness without  complying  with  it,  ten  persons,  among  whom 
were  some  of  those  whose  names  appeared  as  subscribers 
of  stock,  executed  their  several  promissory  notes  on  Octo- 
ber 21,  1912,  each  for  $125,000,  payable  to  the  LaSalle 
Street  National  Bank.  These  notes  were  not  expected  to 
be  paid,  the  makers  did  not  expect  to  pay  and  did  not  pay 
any  part  of  them,  and  most  of  the  makers  were  unable  to 
pay  any  considerable  part  of  them.  The  amounts  were, 
however,  placed  to  the  credit  of  the  makers,  each  of  whom 
then  gave  his  check  for  the  same  amount  to  the  bank,  which 
placed  the  aggregate  amount  of  these  checks  to  the  credit 
of  the  "LaSalle  Street  Trust  and  Savings  Bank  stock  ac- 
count." William  Lorimer,  the  president  of  the  national 
bank,  on  this  same  day  called  upon  Charles  G.  Dawes,  the 
president  of  the  Central  Trust  Company,  and  told  him  that 
he  would  want  an  amount  of  money  equal  to  the  capital 
and  surplus  of  the  new  bank  to  be  counted  by  the  agent 
of  the  Auditor  in  compliance  with  the  requirement  of  the 


Digitized  by 


Google 


Jbi«,M7.]  Golden  v,  Cervenka.  423 

law  and  that  the  bank  did  not  have  that  much  currency. 
He  asked  if  Dawes  could  furnish  it  to  him  on  a  cashier's 
check  of  the  LaSalle  Street  National  Bank.  Dawes  agreed 
to  do  so.  A  check  for  $1,250,000  was  drawn  in  favor 
of  the  LaSalle  Street  National  Bank,  signed  "The  LaSalle 
Street  Trust  and  Savings  Bank  of  Chicago,  per  Thos.  Mc- 
Donald, Asst.  Cashier,"  and  was  accepted  by  the  national 
bank,  which  issued  in  payment  of  it  a  cashier's  check  of 
the  national  bank  for  the  same  amount  payable  to  the  Cen- 
tral Trust  Company,  which  credited  the  amount  on  its  books 
to  the  LaSalle  Street  Trust  and  Savings  Bank.  A  meeting 
of  the  stockholders  of  the  latter  bank  was  then  held  and 
fifteen  directors  were  elected.  Those  directors  who  were 
present  took  the  oath  of  fealty  required  by  the  statute, 
and  immediately  after  the  adjournment  of  the  stockholders' 
meeting  held  a  directors'  meeting,  elected  officers,  adopted 
by-laws  and  took  a  recess  until  4  :i 5  in  the  afternoon.  Nine 
of  the  directors,  in  accordance  with  the  Auditor's  require- 
ment, made  an  affidavit  that  $1,250,000,  all  the  capital  and 
surplus  of  the  bank,  "is  actually  paid  in  in  cash  and  no  part 
thereof  is  in  notes  or  pledges  of  any  description,  and  that 
said  capital  and  surplus  is  now  in  the  hands  of  the  proper 
officers  of  said  association,  as  above  set  forth,  and  is  to  be 
used  by  them  solely  in  the  legitimate  business  of  the  as- 
sociation when  the  same  shall  be  opened  for  banking."  This 
was  delivered  to  John  H.  Rife,  an  examiner  from  the  Aud- 
itor's office,  who  then,  accompanied  by  Lorimer,  who  had 
been  elected  president  of  the  bank,  and  Charles  E.  Ward, 
one  of  the  directors,  went  to  the  bank  of  the  Central  Trust 
Company  for  the  purpose  of  verifying  the  statements  of  the 
affidavit  and  satisfying  himself  that  the  cash  was  actually 
in  the  possession  of  the  officers  of  the  bank  and  dedicated 
to  the  business  of  the  bank.  There  $1,250,000  in  currency 
was  delivered  to  Lorimer  by  the  cashier  of  the  Central 
Trust  Company.  Rife  counted  the  money  and  returned  it 
to  Lorimer,  together  with  the  Auditor's  certificate  authoriz- 
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ing  the  trust  and  savings  bank  to  commence  business  as  a 
bank.  Lorimer  handed  the  money  back  to  the  cashier,  who 
returned  the  cashier's  check,  indorsed  by  the  Central  Trust 
Company  without  recourse.  Afterward,  about  four  o'clock 
on  the  same  day,  at  a  meeting  of  the  stockholders  of  the 
LaSalle  Street  National  Bank  a  resolution  was  adopted 
authorizing  a  liquidation  of  the  bank  and  appointing  the 
LaSalle  Street  Trust  and  Savings  Bank  liquidating  agent, 
with  full  power  and  authority  to  conduct  such  liquidation 
in  accordance  with  law,  under  the  supervision  of  the  board 
of  directors  of  the  LaSalle  Street  Trust  and  Savings  Bank. 
The  board  of  directors  of  the  national  bank  also  adopted 
a  resolution  transferring  to  the  trust  and  savings  bank  all 
the  cash,  notes,  bonds,  stocks,  accounts  and  other  assets  of 
every  kind  of  the  national  bank  in  consideration  of  the 
trust  and  savings  bank  assuming  all  the  debts,  obligations 
and  liabilities  of  the  national  bank.  Immediately  after  the 
adoption  of  this  resolution  the  directors  of  the  trust  and 
savings  bank  adopted  a  resolution  that  in  consideration  of 
the  transfer  and  assignment  by  the  national  bank  of  its 
cash,  accounts  receivable,  bills  receivable,  bonds,  stocks,  ac- 
counts and  all  other  assets  to  the  trust  and  savings  bank, 
the  latter  bank  agreed  to,  and  did,  assume  all  the  indebted- 
ness of  the  national  bank  of  every  kind,  and  agreed  to  pay 
such  indebtedness  in  the  manner  and  form  in  which  the 
national  bank  agreed  to  pay  the  same. 

Under  date  of  October  21,  19 12,  certificates  for  shares 
of  stock  of  the  LaSalle  Street  Trust  and  Savings  Bank  were 
issued  to  the  original  subscribers  to  its  capital  stock  but 
were  never  delivered  or  detached  from  the  certificate  bocJc. 
They  were  signed  by  the  president  but  not  by  the  secre- 
tary and  did  not  have  the  seal  of  the  bank  attached.  When 
shares  of  stock  in  the  national  bank  were  presented -for  con- 
version into  shares  of  the  trust  and  savings  bank,  entries 
were  made  charging  the  LaSalle  Street  Trust  and  Savings 
Bank  stock  account  with  the  amount  of  the  shares  trans- 
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f erred  at  $125  a  share  and  crediting  the  same  amount  on 
account  of  the  ten  notes,  of  $125,000  each,  which  have  been 
heretofore  mentioned.  The  result  was  that  upon  the  trans- 
fer of  the  last  of  the  shares  of  the  national  bank  the  La- 
Salle  Street  Trust  and  Savings  Bank  stock  account  was 
closed  and  the  ten  notes  referred  to  were  canceled,  the  trust 
and  savings  bank  having,  as  a  result  of  these  proceedings, 
acquired  all  the  assets  and  assumed  all  the  liabilities  of  the 
national  bank  and  issued  its  own  stock  in  exchange  for  the 
stock  of  the  national  bank.  Thus  the  LaSalle  Street  Trust 
and  Savings  Bank,  instead  of  beginning  business  with  a  cap- 
ital stock  and  surplus  of  $1,250,000  in  cash,  as  the  statute 
required,  and  without  liabilities,  began  business  on  October 
22,  1912,  with  the  assets  of  the  LaSalle  Street  National 
Bank  and  with  all  its  liabilities. 

Since  the  statute  contained  no  provision  for  the  conver- 
sion of  the  national  bank  into  a  State  bank  there  was  no 
provision  of  law  for  the  examination  of  the  national  bank 
by  the  State  authorities  before  the  transfer.  The  statute 
contemplated  only  one  method  of  organizing  the  State  bank 
and  only  one  character  of  assets.  The  Auditor  had  no  au- 
thority to  issue  a  certificate  authorizing  the  bank  to  com- 
mence business  unless  he  was  satisfied  that  it  possessed  in 
cash  the  amount  of  capital  and  surplus  named.  The  grant 
of  authority  to  commence  business  was  based  upon  the  pos- 
session of  the  money.  The  affidavit  of  the  directors  stated 
that  the  money  -was  in  the  hands  of  the  proper  officers,  and 
the  money  was  paid  over  to  Lorimer  by  the  Central  Trust 
Company  upon  the  check  of  the  LaSalle  Street  Trust  and 
Savings  Bank.  The  object  of  the  Banking  act  is  the  pro- 
tection of  depositors  and  creditors  of  the  bank,  and  the  re- 
quirement of  the  possession  of  the  whole  amount  of  capital 
and  surplus  in  cash  at  the  organization  of  the  bank  is  for 
their  benefit.  Whoever  becomes  a  creditor  of  the  bank  has 
a  right  to  rely  upon  its  capital  as  a  fund  whfereby  its  in- 
debtedness is  secured  and  any  loss  incurred  in  its  business 


Digitized  by 


Google 


426  Golden  v.  Cervenka.  [278  DL 

may  be  made  good,  so  that  the  depositors  or  other  creditors 
I  may  not  suffer.  The  elaborate  system  of  notes,  checks  and 
l  book-keepers'  entries,  debit  and  credit,  do  not  affect  the  sub- 
stance of  the  transaction.  They  did  not  create  any  cash, 
'  and  if  none  of  those  documents  had  been  executed  and  none 
of  the  entries  made  the  substance  of  the  transaction  would 
still  have  been  the  same,  and  that  was,  that  the  Central 
Trust  Company,  at  Lorimer's  request,  permitted  him  to 
hand  to  the  Auditor's  representative  $1,250,000  of  the  trust 
company's  money  as  the  money  which  the  directors  of  the 
LaSalle  Street  Trust  and  Savings  Bank  had  in  their  affi- 
davit stated  was  in  tlie  hands  of  the  officers  of  the  bank, 
;  to  be  used  solely  in  its  legitimate  business.  Of  course,  the 
Auditor's  agent  was  not  brought  there  to  satisfy  himself 
that  there  was  that  much  money  in  some  bank  in  Chicago, 
and,  of  course,  nobody  thought  so.  The  counting  of  the 
money  is  spoken  of  as  a  technical  requirement  of  the  Aud- 
itor, but  if  it  is  properly  regarded  as  a  technical  require- 
ment nobody  could  reasonably  imagine  that  the  counting  of 
$1,250,000  of  anybody's  money  would  satisfy  the  require- 
ment. It  was  the  bank's  capital  and  surplus  about  which 
the  Auditor  was  required  to  satisfy  himself,  and  the  exhi- 
bition and  delivery  of  the  money  to  him  was  as  the  bank's 
capital,  which  was  stated  in  the  affidavit  to  be  in  the  pos- 
session of  the  bank's  officers  and  was  produced  from  their 
depositary  for  his  inspection.  This  amounted  to  a  solemn 
declaration  that  the  particular  currency  which  was  there 
present  was  the  property  of  the  LaSalle  Street  Trust  and; 
Savings  Bank,  dedicated  solely  to  its  business  and  subject'^  > 
absolutely  to  its  control.  The  Auditor's  certificate  was' 
based  on  this  representation.  All  persons  giving  credit  to 
the  bank  were  entitled  to  rely  upon  the  Auditor's  certificate, 
and  it  is  in  accordance  with  the  plainest  principles  of  equity 
that  no  person  who  procured  that  certificate  to  be  made 
could  afterward  be  permitted  to  deny  its  truth,  or  the  truth 
of  his  representation  on  which  it  was  based,  as  against  a 
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subsequent  creditor  of  the  bank  who  was  injured  by  rea- 
son of  its  falsity.    It  is  immaterial  whether  such  subsequent 
creditor  knew  of  the  previous  representation  or  not.    If  he  ' 
was  injured  by  reason  of  the  false  certificate  he  has  a  right 
to  seek  redress  against  those  who  caused  it  to  be  made. 
It  is  also  immaterial  whether  the  Central  Trust  Company 
or  Dawes  had  any  fraudulent  intention,  knew  anything 
about  the  condition  of  the  national  bank  or  made  any  profit 
out  of  the  transaction.    The  trust  company  is  estopped,  as  \ 
against  creditors  who  had  a  right  to  rely  upon  the  Aud- 
itor's certificate,  to  deny  that  the  cash  exhibited  was  the 
property  of  the  trust  and  savings  bank,  for  which  the  trust 
company  must  account  as  a  part  of  the  bank's  capital.    The     w 
receiver,  who  represents  the  creditors  as  well  as  the  stock-     \ 
holders  of  the  bank,  may  in  equity  require  the  restoration     I 
of  the  fund  for  the  benefit  of  the  creditors. 

Where  notes  or  other  securities  have  been  executed  to 
a  bank  for  the  purpose  of  making  an  appearance  of  assets, 
so  as  to  deceive  the  examiner  and  enable  the  bank  to  con- 
tinue business,  although  the  circumstances  may  have  been 
such  that  the  bank  itself  could  not  have  collected  the  se-/ 
curities,  it  has  been  held  that  the  receiver,  repriesenting  the 
creditors,  could  maintain  the  action,  and  the  makers  were! 
estopped,  upon  the  insolvency  of  the  bank,  to  allege  want! 
of  consideration.  {Hard  v.  Kelly,  78  N.  Y.  588;  Best  v. 
Ttdel,  79  id.  15;  Sickles  v.  Her  old,  149  id.  332,  affirming 
36  N.  Y.  Supp.  488;  State  Bank  of  Pittsburg  v.  Kirk,  216 
Pa.  452 ;  People's  Bank  v.  Stroud,  223  id.  33 ;  Dominion 
Trust  Co,  V.  Ridall,  249  id.  122;  Lyons  v.  Benney,  230  id. 
117.)  In  one  such  case  {Lyons  v.  Benney,  supra,)  the 
defense  was  set  up  by  an  affidavit  which  the  court  held 
insufficient,  saying :  "The  substance  of  this  affidavit  of  de- 
fense is  that  the  appellant  made  and  delivered  his  note  to 
the  bank  in  furtherance  of  a  scheme  to  deceive  the  bank 
examiner,  under  a  promise  made  to  him  by  the  bank  that 
he  would  not  be  held  liable  upon  the  obligation.    He  agreed 
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that  it  should  appear  as  one  of  the  assets  of  the  institution 
for  the  purpose  of  deceiving  those  whose  duty  it  was  to 
examine  them,  and  he  now  sets  up  the  defense  that  as  it 
was  to  serve  no  other  purpose  it  was  to  be  regarded  as 
a  worthless  piece  of  paper  under  this  agreement  with  the 
bank.  *  *  *  So  this  appellant  was  a  party  to  a  scheme 
of  the  officers  of  the  bank  to  enable  them  to  make  a  de- 
ceptive and  fraudulent  showing  of  assets,  and  as  the  fraud 
was  perpetrated  upon  the  creditors,  now  represented  by  the 
bank's  receiver,  he  can  maintain  an  action  on  the  note  for 
their  benefit.  *  *  *  Neither  the  law  nor  good  conscience 
can  sanction  the  contention  of  the  defendant  that  he  ought 
to  be  permitted  to  take  advantage  of  the  fraudulent  agree- 
ment between  him  and  the  bank,  to  which  its  creditors  were 
not  parties  and  for  whom  the  receiver  sues." 

In  McBryan  v.  Uniz^ersal  Elevator  Co.  130  Mich,  in, 
it  was  held  that  a  stockholder  who  had  made  false  state- 
ments that  all  the  capital  stock  had  been  actually  paid  in, 
was  liable  for  unpaid  subscriptions  to  creditors  of  the  cor- 
poration who  became  such  creditors  after  he  transferred  his 
stock.  In  the  course  of  the  opinion  the  court  said :  "The 
question  is,  can  original  incorporators  make  a  false  state- 
ment as  to  the  amount  of  capital  stock  actually  paid  in  and 
escape  liability  for  such  false  representations,  immediately 
after  executing  the  articles  of  association,  by  transferring 
their  stock  to  other  parties?  The  wrong  was  done  by  the 
original  incorporators  in  making  a  false  statement  as  to  the 
amount  of  stock  actually  paid  in.  The  public,  and  creditors 
dealing  with  the  corporation,  had  the  right  to  rely  upon  this 
statement  as  true.  Subsequent  purchasers  of  stock  were 
also  entitled  to  rely  upon  it  as  true.  It  would  be  unjust  to 
visit  the  sins  of  the  original  incorporators  upon  subsequent 
stockholders  who  purchased  in  good  faith.  It  would  be  a 
disgrace  to  the  law  if  creditors  dealing  with  the  corporation 
in  reliance  upon  these  statements,  which  they  examine  in  the 
public  offices  where  they  are  on  file,  had  no  remedy.    Jus- 
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tice  and  good  morals  require  that  they  who  make  such  false 
statements,  whether  they  made  them  intentionally,  or,  as  in 
this  case,  recklessly,  should  respond  in  damages  therefor. 
The  law  does  not  permit  them  to  evade  this  liability  by  a 
transfer  of  their  stock." 

Under  the  plan  of  conversion  adopted  no  additional 
money  was  to  be  paid  by  the  stockholders  in  the  State  bank 
but  they  were  to  exchange  their  stock  in  the  national  bank 
for  stock  in  the  State  bank,  share  for  share.  This  was  un- 
derstood by  the  Auditor  and  Rife,  his  agent,  but  such  an 
agreement  did  not  authorize  the  granting  of  a  certificate  to 
the  bank  authorizing  it  to  commence  business  as  a  bank 
without  a  compliance  with  the  statutory  requirement  of  a 
capital  paid  in  cash,  dedicated  to  the  business  of  the  bank 
and  in  the  possession  of  its  officers.  The  statute  cannot  be 
repealed  by  agreement,  and  the  inconvenience  of  complying 
with  its  terms  does  not  authorize  a  disregard  of  them  or 
the  adoption  of  some  other  course  of  proceeding  which  may 
seem  to  the  incorporators  equally  effectual  to  accomplish  its 
purpose.  A  part  of  the  argument  in  behalf  of  the  trust 
company  is  based  upon  the  hypothesis  that  the  Auditor  ap- 
proved the  conversion  without  the  payment  of  any  money, 
but  this  is  manifestly  incorrect.  That  it  was  understood 
that  the  production  of  the  capital  and  surplus  was  required 
is  shown  by  the  fact  that  the  affidavit  of  the  directors  was 
delivered  to  the  Auditor's  agent  showing  that  the  amount 
of  the  capital  and  surplus  was  in  the  possession  of  the  offi- 
cers of  the  bank,  to  be  used  solely  in  its  business,  and  the 
production  of  the  cash  for  his  inspection.  Why  was  this 
required?  What  was  the  object  in  producing  the  money  to 
the  Auditor?  So  far  as  the  evidence  of  custom  in  the  con- 
version of  private  or  national  banks  is  concerned,  if  such 
evidence  is  material,  it  appears  that  in  such  cases  where  the 
cash  has  been  furnished  by  the  banks  about  to  be  converted, 
actual  cash  was  provided  and  placed  to  the  credit  of  the  new 
bank,  and  so  remained,  subject  to  the  control  and  disposi- 
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tion  of  its  officers,  after  the  bank  was  authorized  to  com- 
mence business  and  until  it  was  subsequently  checked  out 
by  the  authorized  officers  of  the  bank  in  the  regular  course 
of  business.  The  only  safeguard  the  State  provided  for  the 
capital  and  surplus  of  this  new  bank  was  the  requirement 
that  it  should  be  paid  in  cash.  The  Auditor  could  not  waive 
this  requirement  and  he  did  not  attempt  to  do  so,  though 
if  he  had  done  so  and  had  issued  his  certificate  knowing  that 
the  capital  of  the  bank  had  not  been  paid  in  cash  it  would 
not  have  lessened  the  liability  of  the  trust  company. 

The  Central  Trust  Company  having  represented  that  the 
'    $1,250,000  exhibited  to  the  Auditor's  agent  was  the  prop- 
erty of  the  LaSalle  Street  Trust  and  Savings  Bank,  and 
I    having  immediately  taken  and  retained  possession  of  it  to 
I    the  exclusion  of  the  bank,  in  an  action  for  an  accounting 
.    for  the  benefit  of  the  creditors  of  the  trust  and  savings 
bank  it  must  make  good  its  representation  and  must  ac- 
I  count  for  the  money  so  wrongfully  taken  by  it.     It  was 
I  only  obliged,  however,  to  account  to  the  creditors.    There ' 
'  was  no  liability  to  the  stockholders.     The  bank  having  by 
an  evasion  obtained  the  certificate  authorizing  it  to  com- 
mence business,  did  so  by  purchasing  the  assets  of  the  na- 
tional bank  in  consideration  of  the  assumption  of  all  its 
liabilities.     It  was  thus  provided  with  a  capital  stock,  and 
if  the  value  thereof  was  equal  to  the  $1,250,000,  which  was 
1     the  amount  of  its  capital  stock  and  surplus  represented  to 
\    be  paid  in,  its  creditors  cannot  complain.     If  it  fell  short 
■    of  that  amount  its  creditors  have  the  right  to  that  extent 
.    to  complain  of  the  persons  who  we're  responsible  for  the 
'    making  of  the  false  certificate  and  to  require  them  to  make 
'    good  the  deficiency. 

Appellants  contend  the  capital  stock  and  surplus  of  tlie 
national  bank  were  entirely  worthless,  and  the  court  found 
in  its  decree  that  on  October  22,  19 12,  the  capital  stock 
and  surplus  of  the  national  bank  had  been  entirely  lost  and 
its  assets  were  not  then  sufficient  in  value  to  satisfy  its  lia- 
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bilities  to  its  creditors.  It  is  unnecessary  to  go  into  the 
history  of  the  national  bank.  During  its  existence  it  was 
examined  at  various  times  by  a  national  bank  examiner  and 
its  method  of  doing  business  had  been  severely  criticised 
by  him.  Changes  had  been  required  by  the  comptroller  of 
the  currency  and  had  been  promised,  but  the  promise  had 
not  been  complied  with.  Examinations  were  also  made  by 
an  examiner  for  the  Chicago  Clearing  House  Association 
for  the  purpose  of  determining  whether  the  bank  should  be 
admitted  to  that  association.  As  a  result  of  his  report  the 
bank  had  been  advised  not  to  make  application  for  admis- 
sion to  the  clearing  house  association  as  such  application 
would  be  refused.  For  a  time  the  bank  cleared  its  checks 
through  the"  Corn  Exchange  National  Bank,  which  later  re- 
fused to  continue  as  clearing  agent,  and  thereafter  the  bank 
cleared  its  own  checks.  The  examiners  who  examined  the 
bank  testified  as  to  their  examinations  and  knowledge  of 
the  condition  of  the  bank  and  expressed  the  opinion  that  its 
capital  and  surplus  were  not  impaired.  The  bank  was  criti- 
cised because  of  mismanagement,  because  of  excessive  loans 
to  officers,  because  of  check  "kiting"  by  the  managing  vice- 
president  and  because  of  the  undesirable  quality  of  some  of 
the  paper,  but  while  the  evidence  may  indicate  an  impair- 
ment of  capital  it  does  not  show  a  condition  of  insolvency 
at  the  time  of  the  transfer  to  the  State  bank.  The  appel- 
lants' contention  is  based  largely  upon  the  testimony  of  Hi- 
ram B.  Kadish,  an  accountant,  who  examined  the  books  and 
papers  of  the  national  bank  and  prepared  a  large  number  of 
statements  summarizing  the  indebtedness  to  it  and  its  con- 
dition at  the  close  of  business  October  21,  1912,  and  the 
condition  of  the  LaSalle  Street  Trust  and  Savings  Bank. 
The  statement  of  the  national  bank  on  October  21,  1912, 
shows  its  capital  stock,  surplus  and  undivided  profits  to  be 
$1,267,815.72.  Whether  or  not  this  amount  had  been  im- 
paired depends  upon  the  collectibility  of  the  loans  which 
constituted  a  large  part  of  the  resources  of  the  bank.     In 
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regard  to  this,  Kadish  presented  a  statement  showing  the 
bills  receivable  held  by  the  national  bank  on  October  21, 
19 1 2,  which  remain  unpaid  in  the  trust  and  savings  bank 
or  were  transferred  by  it  to  other  banks  and  remain  unpaid, 
or  for  which  other  paper  which  still  remains  unpaid  was 
substituted,  and  showing  the  amounts  paid  to  the  receiver, 
allowed  as  set-offs  and  obtained  by  compromises.  This 
statement  showed  the  total  debts  to  the  national  bank  un- 
paid or  transferred  to  other  banks  or  accounts  to  be  $909,- 
307.04,  of  which  the  receiver  collected  in  cash,  by  set-offs 
and  compromises,  the  sum  of  $161,064.61,  leaving  a  net 
amount,  according  to  this  statement,  of  $748,242.43.  Coun- 
sel for  the  appellants,  adding  to  this  amount  items  which 
they  call  "kited"  checks,  find  an  apparent  total'loss  on  as- 
sets of  the  national  bank  on  October  21,  1912,  transferred 
to  the  trust  and  savings  bank,  of  $871,262.43.  They  say 
that  if  these  figures  could  be  regarded  as  accurately  rep- 
resenting the  impairment  of  the  stock  and  surplus  of  the 
national  bank  they  would  indicate  that  the  impairment  of 
the  capital  stock  was  only  to  the  extent  of  about  $600,000, 
still  leaving  $400,000  of  value.  These  figures  certainly  do 
not  sustain  a  finding  that  the  capital  stock  and  surplus  of 
the  bank  had  been  entirely  lost  and  that  the  value  of  its 
assets  was  not  sufficient  to  satisfy  its  liabilities  to  its  cred- 
itors. On  the  other  hand,  an  accountant  who  testified  on 
behalf  of  the  Central  Trust  Company  in  regard  to  the  state- 
ment of  Kadish,  testified  to  certain  deductions  which  should 
be  made  appearing  on  the  books  of  the  bank,  which  re- 
duced the  amount  of  indebtedness  shown  on  Kadish's  state- 
ment which  was  owing  to  the  national  bank  on  October  21, 
19 1 2,  and  is  still  unpaid,  to  $387,606.84.  The  solvency  of 
the  bank  on  October  21,  19 12,  is  not,  however,  to  be  deter- 
mined by  the  condition  of  the  assets  of  the  trust  and  sav- 
ings bank  on  June  11,  19 14.  The  question  is  not  what  was 
the  value  of  the  assets  of  the  bank  as  ascertained  by  their 
final  collection,  but  what  was  the  value  on  the  date  of  the 
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transfer.  If  upon  an  examination  of  the  bank  at  that  time, 
in  the  judgment  of  prudent  bankers  familiar  with  the  credit 
of  the  debtors,  the  value  of  the  loans  of  the  bank  was  equal 
to  the  amount  at  which  they  were  carried  on  the  books  of 
the  bank,  the  capital  of  the  bank  cannot  be  regarded  as  im- 
paired at  that  time  because  it  eventually  turned  out  that  a 
portion  of  the  loans  could  not  be  collected.  If  the  capital 
stock  of  the  national  bank  was  impaired  at  the  time  of  the 
transfer  to  the  trust  and  savings  bank,  the  Central  Trust 
Company  is  liable  to  the  creditors  of  the  trust  and  savings 
bank  to  make  good  the  deficiency.  Upon  the  remandment 
of  the  cause  the  question  of  the  existence  and  amount  of 
such  deficiency  will  be  for  decision  upon  the  evidence  to  be 
adduced  at  the  hearing,  and  upon  this  question  the  burden 
of  proving  the  value  of  the  capital  stock  will  rest  upon  the 
Central  Trust  Company,  which  must  account  for  the  dif- 
ference between  such  value  and  $1,250,000,  if  there  is  any 
deficiency. 

Neither  the  bill  nor  the  cross-bill  makes  any  claim  for 
interest,  and  the  case  is  not  one  of  those  in  which  the  stat- 
ute provides  that  interest  shall  be  allowed.  In  equity,  how- 
ever, interest  is  allowed  because  of  equitable  considerations, 
and  is  given  or  withheld  as  under  all  the  circumstances  of 
the  case  seems  equitable  and  just.  (Keady  v.  White,  168 
111.  76. )  The  Central  Trust  Company  having  received  funds 
which  belonged  to  the  trust  and  savings  bank,  if  it  retained 
them  without  authority  of  law,  should  account  for  interest 
from  the  time  a  demand  was  made  for  payment,  which  was 
when  the  cross-bill  was  filed.     Whittemore  v.  People,  227 

111.  453. 

It  is  insisted  on  behalf  of  the  Central  Trust  Company 
that  if  there  was  an  impairment  of  the  capital  of  the  na- 
tional bank  the  original  subscriptions  to  the  stock  of  the 
State  bank  were  not  fully  paid,  and  that  the  creditors  should 
be  required  first  to  exhaust  the  liability  of  the  stockholders 
to  make  good  this  deficiency  before  calling  upon  the  Cen- 
278  -  28 
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tral  Trust  Company.  The  liability  of  the  Central  Trust 
Company  for  the  deficit  in  the  capital  and  surplus  of  the 
national  hank  may  be  resorted  to  by  the  creditors  of  the 
trust  and  savings  bank  regardless  of  the  liability  of  the 
stockholders.  It  is  a  primary  liability  to  make  good  the 
deficiency  in  value  of  the  capital  stock.  The  one  is  not  a 
substitute  for  the  other,  but  the  creditors  may  rely  upon 
both,  without  regard  to  any  question  of  contribution  or 
of  primary  and  secondary  liability  as  between  the  Central 
Trust  Company  and  the  stockholders. 

By  an  amendment  made  after  the  evidence  was  all  heard 
the  Central  Trust  Company  alleged  that  the  entire  transac- 
tion in  question  was  done  and  carried  out  by  William  R. 
Dawes,  the  cashier  of  the  trust  company,  under  the  author- 
ity of  Charles  G.  Dawes,  its  president,  without  the  knowl- 
edge or  authority  of  the  board  of  directors  or  executive 
committee,  and  that  they  did  not,  nor  did  either  of  them, 
possess  the  authority  to  give  away  or  bind  the  defendant  to 
donate,  hold  in  trust  or  otherwise  become  liable  for  the  sum 
of  $1,250,000,  or  any  part  thereof,  with  respect  to  the  capi- 
tal and  surplus  of  the  trust  and  savings  bank  or  to  make 
any  representations  in  any  way  binding  the  trust  company 
with  respect  to  the  trust  and  savings  bank  or  its  capital  and 
surplus,  and  that  any  acts  done  by  them  of  that  character 
were  beyond  their  authority  and  not  binding  on  the  trust 
company.  The  cashier  of  a  bank  has  authority  to  receive 
deposits,  honor  checks  and  receive  payments,  and  this  is 
what  is  charged  to  have  been  done  by  the  cashier  of  the 
trust  company.  The  cashier's  check  of  the  LaSalle  Street 
National  Bank  was  presented  to  the  Central  Trust  Company 
and  credit  given  to  the  LaSalle  Street  Trust  and  Savings 
Bank,  whose  check  was  then  presented  and  paid.  These  acts 
were  all  within  the  scope  of  the  authority  of  the  cashier, 
and  in  reliance  on  these  acts  the  Auditor's  certificate  was 
issued  showing  the  payment  of  the  capital  of  the  trust  and 
savings  bank. 
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On  behalf  of  some  of  the  stockholders  various  questions 
of  procedure  are  presented.  It  is  argued  that  all  the  cred- 
itors cannot  join  in  one  suit;  that  all  the  stockholders  can 
cannot  be  joined  in  one  suit ;  that  the  stockholders  are  en- 
titled to  trial  by  jury;  that  the  receiver  cannot  enforce  the 
stockholders'  liability,  and  that  the  bill  and  cross-bill  are 
multifarious.  The  objections  that  the  creditors  cannot  join 
in  one  suit,  that  the  stockholders  cannot  be  joined  in  one 
suit  and  that  they  are  entitled  to  trial  by  jury  are  answered 
by  the  cases  of  Barnes  v.  Doris,  102  111.  350,  Tunesnia  v. 
Schuttler,  114  id.  156,  Queenan  v.  Palmer,  117  id.  619,  and 
Palmer  v.  Woods,  149  id.  146.  These  cases  hold  that  a 
bill  may  be  maintained  by  creditors  of  an  insolvent  banking 
corporation,  in  behalf  of  themselves  and  of  other  creditors, 
against  all  the  stockholders  to  enforce  the  personal  liability 
of  the  stockholders,  to  enjoin  the  prosecution  of  suits  by 
individual  creditors  against  individual  stockholders,  to  have 
an  account  taken  of  all  the  liabilities  of  the  bank,  to  es- 
tablish the  amount  for  which  the  various  stockholders  are 
liable,  and  to  have  the  amount  of  debts  proved  apportioned 
among  the  stockholders. 

Section  1 1  of  the  Banking  act  provides  that  when  it  shall 
be  ascertained,  in  the  course  of  the  administration  of  the 
estate  of  a  bank  in  the  hands  of  a  receiver,  that  the  assets 
of  the  bank  are  insufficient  to  discharge  the  entire  liabilities 
of  such  bank  to  its  creditors  and  the  amount  of  the  de- 
ficiency is  determined,  the  court  may,  in  its  discretion,  direct 
the  receiver  to  proceed  to  enforce  the  liability  of  the  stock- 
holders to  creditors,  and  that  when  so  directed  the  receiver 
shall  have  the  power,  and  it  shall  be  his  duty,  to  take  such 
action,  by  a  suit  or  otherwise,  as  the  court  may  direct,  to 
enforce  such  liability  for  the  benefit  of  the  creditors.  The 
stockholders'  liability  created  by  the  constitution  is  to  the 
creditors  of  the  corporation,  and  is  a  several  and  individual 
liability  on  the  part  of  each  stockholder  to  each  creditor. 
It  is  not  a  liability  to  the  corporation  or  to  the  creditors 
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of  the  corporation  as  a  class,  but  to  each  individual  creditor 
on  the  part  of  each  individual  stockholder.  Therefore  it 
is  the  creditors,  alone,  individually  or  collectively,  who  can 
enforce  the  liability  by  such  remedies  as  the  law  affords. 
Wincock  V.  Turpin,  96  111.  135;  Runtter  v.  Dunggins,  147 
Ind.  238;  Colton  v.  Mayer,  90  Md.  711. 

The  appellant  stockholders  contend  that  section  11  of 
the  Banking  act  is  invalid  so  far  as  it  authorizes  proceed- 
ings by  the  receiver  to  enforce  the  liability  of  the  stockhold- 
ers to  creditors.  On  the  other  hand,  the  complainants  and 
cross-complainant  insist  that  the  proceedings  authorized  by 
section  11  are  merely  an  additional  remedy,  of  which  the 
creditors,  alone,  can  complain,  and  that  they  can  complain 
only  on  the  ground  that  it  impairs  their  remedy  already  ex- 
isting. If  the  liability  of  stockholders  to  creditors  were  im- 
posed by  the  statute  the  legislature  might  provide  for  the 
manner  in  which  such  statutory  liability  should  be  enforced, 
and  might  authorize  the  Auditor,  or  the  receiver  appointed 
in  the  Auditor's  suit,  to  enforce  such  liability  and  to  con- 
trol the  proceedings  for  that  purpose.  The  rights  of  the 
creditors  in  such  case  being  statutory,  would  be  subject  to 
such  terms  as  the  legislature  might  impose,  but  the  creditors' 
rights  in  this  case  being  constitutional,  cannot  be  restricted 
by  terms  imposed  by  the  legislature.  If  the  receiver  can 
enforce  this  liability  against  the  stockholders  then  the  de- 
cree must  be  binding  on  the  creditors  and  payment  to  the 
receiver  will  discharge  the  stockholders.  The  stockholders 
cannot  be  compelled  to  pay  unless  their  payment  discharges 
the  liability.  Therefore  the  statute  provides  for  the  collec- 
tion by  a  stranger  of  the  individual  debt  due  the  creditor 
and  the  discharge  of  the  debtor  without  the  creditor's  con- 
sent. In  the  case  of  corporations  other  than  banks  the 
stockholders  or  a  stockholder  may  file  a  bill  for  the  wind- 
ing up  of  a  corporation  in  case  of  insolvency,  but  such  a 
suit  by  a  stockholder  is  expressly  forbidden  in  the  case  of 
banks  by  section  1 1  of  the  Banking  act,  and  only  the  Aud- 
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itor  of  Public  Accounts,  represented  by  the  Attorney  Gen- 
eral, can  file  a  bill  to  wind  up  the  affairs  of  the  bank.  The 
creditors  have  no  control  over  such  suit  and  are  not  par- 
ties to  it,  except  as  they  may  become  parties  by  making 
proof  of  their  claims.  The  Auditor  represents  the  creditors 
only  so  far  as  the  assets  of  the  bank  are  concerned.  The 
receiver  acquires  title,  through  the  corporation,  to  corporate 
assets,  only,  and  as  to  such  assets  he  represents  the  cred- 
itors but  not  in  relation  to  their  individual  property.  The 
creditors  have  a  right  to  pursue  and  control  their  own  reme- 
dies in  regard  to  their  own  individual  property,  and  did 
begin  a  suit  for  the  enforcement  of  the  stockholders'  lia- 
bility. It  is  an  unauthorized  interference  with  the  rights 
of  the  creditors  to  authorize  the  collection  of  the  indebted- 
ness due  to  them  individually  by  a  stranger,  and  with  the 
rights  of  the  stockholders  to  compel  them  to  pay  to  a 
stranger  when  the  legislature  has  no  authority  to  make  the 
receipt  of  the  stranger  a  discharge  of  the  debt.  Section  1 1 
is  invalid  in  so  far  as  it  authorizes  the  enforcement  of  the 
liability  of  stockholders  to  creditors  by  the  receiver. 

The  bill  and  cross-bill  are  multifarious.  This  objection 
was  made  and  overruled  in  the  circuit  court.  We  would 
not,  after  a  full  hearing  on  the  merits,  reverse  the  decree 
for  that  cause,  alone.  Since  the  decree  is  to  be  reversed 
for  other  reasons  we  pass  upon  this  question.  Much  lati- 
tude is  allowed  to  the  sound  discretion  which  may  be  exer- 
cised in  determining  whether  causes  of  action  or  parties, 
or  both,  are  properly  joined  in  a  single  bill.  We  have  al- 
ready said  that  the  joinder  of  all  the  creditors  and  all  the 
stockholders  is  permissible.  The  case  against  the  stockhold- 
ers is,  however,  distinct  from  that  against  the  Central  Trust 
Company.  The  creditors  are  interested  in  both  but  on  dif- 
ferent grounds.  In  the  one  they  seek  the  recovery  of  the 
capital  stock  of  the  corporation;  in  the  other  the  enforce- 
ment of  an  individual  liability  in  their  own  favor,  and  the 
evidence  and  grounds  of  recovery  are  different.    The  Cen- 


Digitized  by 


Google 


438  Golden  v.  Cervenka.  [278  IlL 

tral  Trust  Company  and  the  stockholders  are  interested  in 
their  own  respective  cases,  only,  while  the  receiver  is  con- 
cerned only  with  the  case  against  the  Central  Trust  Com- 
pany. The  creditors  and  the  receiver  may  join  in  the  suit 
against  the  Central  Trust  Company  if  they  desire  to  do  so. 
The  question  of  multifariousness  is,  however,  to  a  great 
extent  one  of  convenience  in  the  conduct  of  the  case.  Since 
the  separation  of  the  two  cases  after  they  have  been  pend- 
ing so  long  and  after  a  hearing  would  be  attended  with 
much  inconvenience  and  expense  such  separation  will  not 
be  required,  but  an  order  should  be  made  on  the  remand- 
ment  of  the  cause  for  a  separate  hearing  of  the  case  as  to 
the  liability  of  the  Central  Trust  Company  and  as  to  the 
liability  of  the  stockholders.  The  cause  in  each  of  its 
branches  is  of  such  a  character  as  involves  the  examina- 
tion of  complicated  accounts  and  matters  of  detail,  and 
there  should  be  an  order  referring  the  case  as  to  the  lia- 
bility of  the  stockholders  who  were  such  during  the  exist- 
ence of  the  bank  but  not  at  the  time  of  its  suspension,  and 
as  to  the  liability  of  the  Central  Trust  Company,  to  differ- 
ent masters. 

Paul  F.  Beich,  who  was  the  owner  of  40  shares  of  stock 
in  the  trust  and  savings  bank,  sold  them  on  December  23, 
1913?  for  a  full  and  valuable  consideration,  to  the  Midland 
Casualty  Company,  an  Illinois  corporation,  and  delivered 
the  certificate  indorsed  in  blank,  with  power  of  attorney 
authorizing  the  holder  to  cause  the  stock  to  be  transferred 
on  the  books  of  the  bank.  The  Midland  Casualty  Company 
has  since  retained  the  certificate  and  the  stock  was  never 
transferred.  The  decree  found  Beich  liable  as  a  stockholder 
on  June  12,  1914,  as  the  last  holder  of  the  40  shares  of 
stock.  Beich  has  appealed  from  this  decree.  Section  6  of 
the  Banking  act  declares  the  liability  of  stockholders  as  fixed 
by  the  constitution,  provides  for  a  pyblic  record  of  all  the 
stockholders,  with  the  number  of  shares  held  by  each,  and 
requires  a  certificate  of  all  transfers  to  be  recorded  not 
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later  than  ten  days  after  such  transfer.  The  object  of  this 
record  is  to  give  information  as  to  the  names  of  the  stock- 
holders, and  persons  dealing  with  the  bank  have  a  right  to 
rely  upon  the  list  of  stockholders  shown  by  the  record.  The 
stock  can  be  transferred  only  on  the  books  of  the  associa- 
tion, and  only  those  persons  have  the  rights  and  liabilities 
of  stockholders  who  appear  to  be  such  on  the  books  of 
the  association.  The  stockholder  registered  as  such  on  the 
books  of  the  bank  can  be  relieved  from  liability  only  by  a 
transfer  of  his  stock  on  the  books.  {Richmond  v.  Irons, 
121  U.  S.  27.)  At  least  he  must  comply  with  the  require- 
ments for  such  transfer  and  make  a  demand  upon  the  offi- 
cials of  the  bank  that  it  be  made. 

Shares  of  stock  were  issued  to  some  of  the  appellants 
either  as  brokers,  to  be  held  for  the  benefit  of  their  custom- 
ers, or  as  pledgees,  to  secure  advances  of  money,  and  on 
their  appeals  it  is  insisted  that  the  persons  to  whom  the 
shares  were  so  transferred,  though  appearing  on  the  books 
of  the  bank  as  stockholders,  are  not  subject  to  liability  as 
stockholders  on  that  account.  These  questions  have  been 
decided  adversely  to  the  appellants  in  the  cases  of  Sher- 
wood V.  Illinois  Trust  and  Savings  Bank,  195  111.  112,  and 
Wheelock  v.  Kost,  yy  id.  296.  A  creditor  is  entitled  to 
hold  him  liable  as  a  stockholder  who  appears  on  the  books 
of  the  corporation  to  be  the  legal  owner  of  the  stock.  This 
proposition  disposes  of  the  assignments  of  error  of  the  ap- 
pellants A.  E.  Butler,  Harris,  Winthrop  &  Co.,  F.  M.  Zeiler 
&  Co.,  Zeiler,  Fairman  &  Co.,  Paul  W.  Cleveland,  Alfred 
C.  Gary,  Henry  D.  Sturtevant,  Elmer  Wilson  and  Frank 
Cella,  except  so  far  as  they  were  held  liable  for  debts  accru- 
ing prior  to  the  transfer  of  the  stock  to  them,  respectively. 

John  Burnham  &  Co.  was  held  liable  upon  shares  of 
stock  in  its  name  on  the  books  of  the  bank  at  various  times. 
It  is  a  corporation  organized  under  the  laws  of  the  State 
of  Maine,  with  authority  to  purchase,  own,  hold  and  sell 
real  estate,  bonds,  stocks,  securities,  notes  and  obligations  of 
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any  corporation,  association,  society  or  company;  to  own, 
trade  and  deal  with  personal  property  of  every  description ; 
to  carry  on  a  general  brokerage  and  commission  business; 
to  act  as  agent  and  trustee,  and  to  exercise  many  other  pow- 
ers. It  is  licensed  to  do  business  in  Illinois,  the  license  ex- 
pressly authorizing  it,  among  other  things,  to  do  a  general 
brokerage  and  commission  business,  buy,  sell  and  deal  in 
bonds  and  other  corporate  securities,  and  to  buy,  sell  or 
otherwise  deal  in  corporate  stocks  upon  a  commission  basis. 
A  domestic  corporation  is  not  authorized  to  hold  stock  in 
another  corporation,  and  a  foreign  corporation  can  exercise 
no  powers  in  this  State  which  cannot  be  lawfully  exercised 
by  a  domestic  corporation.  {Dunbar  v.  American  Tele- 
graph and  Teleplwne  Co.  238  111.  456.)  Therefore  the  li- 
cense to  John  Burnham  &  Co.  did  not  authorize  that  corpo- 
ration to  buy,  sell  or  hold  in  the  State  of  Illinois  stock  in 
another  corporation.  The  purchase  of  such  stock  and  its 
transfer  to  John  Burnham  &  Co.  were  ultra  vires  and  void. 
In  Converse  v.  Emerson,  Talcott  &  Co.  242  111.  619,  we 
held  that  if  the  act  of  a  corporation  in  subscribing  for  the 
stock  of  another  corporation  is  beyond  its  powers  the  trans- 
action is  void  and  the  corporation  may  make  the  defense  of 
ultra  vires  to  a  suit  brought  to  enforce  against  it  the  statu- 
tory liability  of  a  shareholder  in  the  other  corporation. 
In  that  case  the  corporation  which  was  sued  was  an  origi- 
nal subscriber  of  shares  in  the  Minnesota  Thresher  Manu- 
facturing Company,  and  had  held  such  shares,  w^hich  it  had 
fully  paid  for,  twenty-one  years,  during  which  time  it  ap- 
peared on  the  records  of  the  thresher  company  as  a  stock- 
holder, but  the  defense  of  ultra  zires  was  allowed  and  it 
was  relieved  of  the  stockholder's  liability.  In  a  suit  against 
a  national  bank  on  substantially  identical  facts,  to  enforce 
its  statutory  liability  as  a  stockholder  in  the  same  corpora- 
tion, the  Supreme  Court  of  the  United  States  sustained  the 
same  defense,  (First  Net.  Bank  v.  Converse,  200  U.  S. 
425.)    The  latter  court  in  previous  cases  had  laid  down  the 
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same  rule.  (California  Bank  v.  Kennedy,  167  U.  S.  362; 
Concord  First  Nat.  Bank  v,  Hawkins,  174  id.  364.)  The 
liability  of  the  stockholders  to  the  creditors,  though  created 
by  the  constitution,  is  based  upon  contract.  A  person  who 
becomes  a  stockholder  assumes  a  primary  liability  to  the 
creditors  of  the  corporation  to  an  amount  equal  to  his  stock. 
He  offers  to  become  liable  individually  to  the  amount  pro- 
vided by  the  constitution,  and  is  bound  by  contract  to  all 
persons  contracting  with  the  corporation.  (Bell  v.  Farwell, 
176  111.  489;  Morawetz  on  Corporations,  sec.  870 ;  Thomp- 
son on  Corporations,  sec.  4790;  Cook  on  Corporations, 
sec.  223.)  The  ownership  of  stock  in  the  bank  being  be- 
yond the  power  of  John  Burnham  &  Co.,  the  contract  was 
ultra  znrcs  and  void,  and  the  corporation  was  entitled  to  de- 
fend on  that  ground  against  an  alleged  liability  on  account 
of  such  supposed  ownership,  and  the  defense  should  have 
been  sustained. 

N.  Crandall  was  a  member  of  the  firm  of  George  H. 
Burr  &  Co.,  dealers  in  commercial  paper.  All  the  other 
partners  were  non-residents  and  were  not  served.  Occa- 
sionally, upon  request,  they  buy  stock  for  a  responsible  cus- 
tomer. On  March  12,  191 3,  Conrad,  a  salesman  in  the 
employ  of  the  firm,  at  the  request  of  P.  M.  Hanney  pur- 
chased 100  shares  of  stock  without  the  knowledge  of  the 
firm.  Hanney  was  unable  to  take  the  stock  and  pay  for  it 
but  did  t£ike  50  shares  of  it  within  three  or  four  days,  and 
the  other  50  shares  were  sold  on  his  account  a  few  days 
later.  Conrad's  express  instructions  forbade  him  to  put 
stock  in  the  name  of  the  firm,  but  this  stock  was  transferred 
on  the  books  of  the  bank  to  Burr  &  Co.  Crandall  learned 
of  the  purchase  the  next  day,  and  a  commission  was  re- 
ceived by  the  firm  from  Hanney  of  $25  for  the  purchase 
of  the  stock  and  $12.50  for  its  sale.  This  was  a  ratification 
of  Conrad's  purchase,  and  the  firm  was  properly  treated  as 
a  stockholder  during  the  time  the  stock  stood  in  its  name. 
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What  has  been  already  said  applies  to  the  appeals  of 
the  other  appellant  stockholders  and  disposes  of  the  ques- 
tions made  on  their  assignments  of  error. 

Some  of  the  appellant  stockholders  rely  upon  the  pro- 
visions of  section  23  of  the  general  Corporation  act,  which 
provides  that  no  person  holding  stock  in  any  corporation 
as  executor,  administrator,  conservator,  guardian  or  trus- 
tee, and  no  person  holding  such  stock  as  collateral  security, 
shall  be  personally  subject  to  any  liability  as  stockholder  of 
such  corporation,  but  the  person  pledging  such  stock  shall 
be  considered  as  holding  the  same  and  shall  be  liable  as  a 
stockholder  accordingly.  The  bank  was  not,  however,  or- 
ganized under  that  act.  The  liability  of  its  stockholders  is 
declared  by  section  6  of  the  Banking  act,  in  accordance  with 
the  constitution.  Section  23  of  the  general  Corporation  act 
cannot  apply  to  banking  corporations,  for  the  further  reason 
that  section  5  of  article  1 1  of  the  constitution  provides  that 
no  act  of  the  General  Assembly  authorizing  or  creating  cor- 
porations or  associations  with  banking  powers,  whether  of 
issue,  deposit  or  discount,  nor  amendments  thereto,  shall  go 
into  effect  unless  the  same  shall  be  submitted  to  a  vote  of 
the  people  at  the  general  election  next  succeeding  the  pas- 
sage of  the  same  and  be  approved  by  a  majority  of  all  the 
votes  cast  at  such  election  for  or  against  such  law,  and 
that  section  has  never  been  so  submitted. 

Other  stockholders  insist  that  the  transfer  to  them  of 
their  stock  was  not  recorded  in  the  recorder's  office  during 
the  time  they  held  the  stock,  and  that  therefore  they  were 
not  stockholders  of  record  and  cannot  be  held  liable  as  such 
stockholders.  The  record  by  which  it  is  determined  who 
are  the  stockholders  of  the  bank  is  the  record  of  the  bank 
itself.  The  record  in  the  recorder's  office  is  a  convenient 
method  of  giving  notice  to  the  public,  and  the  law  allows 
a  period  of  ten  days  within  which  the  transfer  on  the  rec- 
ords of  the  bank  may  be  filed  for  record  in  the  recorder's 
office.     The  stockholders  are  held  liable,  not  because  of 
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actual  notice  to  any  particular  creditor  that  any  particular 
person  is  a  stockholder,  but  because  the  law  imposes  the 
liability,  and  the  record  in  the  recorder's  office  is  for  the 
convenience  of  persons  dealing  with  the  bank  in  ascertain- 
ing who  are  the  stockholders. 

It  is  also  contended  that  the  Central  Trust  Company 
paid  for  the  capital  stock  of  the  trust  and  savings  bank, 
and  never  having  transferred  any  of  it  on  the  books  of 
the  bank,  was,  in  fact,  the  owner  of  all  the  stock,  and  that 
the  persons  sued  as  stockholders  in  this  case  cannot  be  re- 
garded as  stockholders.  The  act  of  the  Central  Trust  Com- 
pany was  not  a  subscription  to  the  capital  stock  of  the  bank 
or  a  payment  for  it.  The  character  of  that  transaction  has 
been  already  considered. 

Some  of  the  stockholders  also  prayed  an  appeal  to  the 
Appellate  Court,  which  was  denied,  and  they  insist  that  this 
was  error.  The  complainants  and  cross-complainants  hav- 
ing prayed  and  perfected  their  appeal  to  this  court,  the 
stockholders,  if  they  desired  to  appeal,  were  bound  to  take 
their  appeal  to  the  same  court. 

A  decree  was  rendered  against  the  executors  of  the 
will  of  Isaac  L.  Ellwood  for  $5000  as  the  last  holders  of 
50  shares  of  stock.  Ellwood,  at  the  time  of  his  death, 
owned  50  shares  in  the  national  bank.  He  died  in  19 10, 
leaving  a  will  containing  the  following  provisions : 

"Second — I  give,  devise  and  bequeath  all  of  my  prop- 
erty, of  whatsoever  kind  or  nature,  either  real,  personal  or 
mixed,  or  wheresoever  situated,  whether  owned  by  me  now 
or  acquired  by  me  hereafter,  to  my  executors  hereinafter 
named,  in  trust,  however,  for  the  following  uses  and  pur- 
poses and  with  the  power  and  authority  hereinafter  given 
them:  (a)  My  said  executors  shall  have  full  power  and 
authority  to  sell  and  dispose  of  any  and  all  of  my  property, 
except  such  as  is  hereinafter  specifically  disposed  of,  either 
at  public  or  private  sale,  at  their  discretion,  meaning  hereby 
to  give  to  my  said  executors  full  power  and  authority  to 
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manage  and  control  said  property  as  they  may  in  their  judg- 
ment deem  for  the  best  interest  of  my  estate  until  the  same 
is  finally  disposed  of  and  distributed  as  hereinafter  directed. 
And  I  direct  that  my  said  executors  shall  within  ten  years 
from  the  time  of  my  decease  dispose  of  said  property  and 
make  a  distribution  hereunder  fully  carrying  out  the  provi- 
sions of  the  trust  herein  created,  and  that  the  same  be  done 
in  less  time  if  in  the  judgment  of  my  said  executors  the 
same  is  practicable  and  may  be  done  without  injury  or  prej- 
udice to  my  estate." 

William  L.  EUwood,  Erwin  Perry  Ellwood  and  Albert 
Wallace  Fisk  were  the  executors.  Upon  the  organization 
of  the  trust  and  savings  bank  a  written  agreement  was  made 
agreeing  to  exchange  the  50  shares  of  stock  in  the  national 
bank  for  50  shares  in  the  trust  and  savings  bank,  and  ap- 
pointing Charles  E.  Ward  attorney  to  perform  all  necessary 
acts  in  relation  to  the  transfer.  Though  this  agreement 
purported  to  bear  the  signatures  of  all  the  executors,  the 
names  were,  in  fact,  all  signed  by  one  of  them.  Upon  the 
organization  of  the  trust  and  savings  bank  a  certificate  for 
50  shares  was  issued  to  the  estate  of  Isaac  L.  Ellwood.  It 
is  argued  that  executors  have  no  authority,  unless  empow- 
ered by  the  will,  to  invest  the  funds  of  the  estate  in  the 
stock  of  a  private  corporation.  {White  v.  Sherman,  168 
111.  589;  Penn  v.  Fogler,  182  id.  76.)  In  the  last  case 
cited  it  was  held  that  in  the  absence  of  specific  directions 
in  the  will  a  trustee  should  invest  trust  funds  in  real  estate 
or  government  securities,  or  if  acting  under  the  direction 
of  the  court,  in  such  securities  as  it  may  approve,  and  that 
a  trustee  of  a  trust  fund  invested  in  national  bank  stock  was 
not  justified  in  continuing  the  investment  in  a  private  bank- 
ing partnership  which  succeeded  the  national  bank  on  the 
surrender  of  its  charter.  The  executors  are  given  power 
and  authority  by  the  will  to  sell  and  dispose  of  the  testator's 
property,  "meaning  hereby  to  give  to  my  said  executors  full 
power  and  authority  to  manage  and  control  said  property 
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as  they  may  in  their  judgment  deem  for  the  best  interest 
of  my  estate  until  the  same  is  finally  disposed  of  and  dis- 
tributed as  hereinafter  directed,"  and  distribution  is  directed 
to  be  made  within  ten  years  from  the  testator's  death.  The 
will  contains  no  power  to  invest  in  bank  stock  and  no  direc- 
tion as  to  the  kind  of  investment.  The  management  and 
control  which  the  executors  are  authorized  to  exercise  are 
such  as  a  trustee,  without  special  authority  in  the  instru- 
ment of  his  appointment,  may  exercise,  and  their  power  of 
investment  is  limited  to  investments  in  real  estate  or  gov- 
ernment securities.  Since  the  executors  were  without  power 
to  invest  in  the  stock  they  were  without  power  to  impose 
upon  the  estate  the  liability  of  a  stockholder,  and  the  es- 
tate therefore  cannot  be  held  liable. 

Elbridge  Hanecy  was  decreed  to  pay  $5000  as  the  owner 
of  50  shares  of  stock.  He  owned  50  shares  in  the  national 
bank,  which  he  subscribed  and  paid  for.  He  was  informed 
by  the  promoters  of  the  trust  and  savings  bank  that  it  was 
necessary  to  pay  his  subscription  for  stock  in  that  bank  in 
cash,  and  he  did  pay  therefor  the  full  amount  of  $6250. 
The  liability  of  the  stockholders  is  to  the  creditors  of  the 
corporation,  and  it  cannot  be  satisfied  by  payment  to  the 
bank.  The  double  payment  for  his  share  of  stock  created 
a  liability  for  the  re-payment  to  him  of  $6250,  which  is  a 
valid  claim  against  the  bank  but  does  not  affect  the  right 
of  the  creditors  to  enforce  the  individual  liability  in  their 
favor  created  by  the  constitution. 

The  appellants  assign  as  error  the  failure  to  adjudge 
costs  against  the  appellees,  but  this  assignment  need  not 
now  be  considered. 

The  decree  requires  the  stockholders  to  pay  to  the  re- 
ceiver appointed  in  the  Auditor's  suit  the  various  amounts 
for  which  they  were  held  liable.  Since  we  have  held  such 
receiver  is  not  authorized,  by  section  11  of  the  Banking 
act,  to  enforce  the  liability  of  stockholders,  the  decree  is 
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erroneous  in  this  respect.  The  order  should  be  for  the  pay- 
ment to  a  receiver  to  be  appointed  under  the  creditors'  bill. 
The  decree  will  be  reversed  as  to  all  the  parties  and 
the  cause  will  be  remanded  to  the  circuit  court,  with  direc- 
tions to  order  the  payments  for  which  the  parties  who  were 
stockholders  at  the  date  of  the  suspension  of  the  LaSalle  . 
Street  Trust  and  Savings  Bank,  on  June  12,  1914,  are 
found  liable,  to  be  made  to  a  receiver  to  be  appointed  un- 
der the  bill  filed  by  the  creditors,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Craig,  dissenting : 

The  LaSalle  Street  National  Bank  gave  its  cashier's 
check  to  the  Central  Trust  Company,  and  on  that  cashier's 
check  the  Central  Trust  Company  advanced  the  national 
bank  the  sum  of  $1,250,000,  which  by  direction  of  the  offi- 
cers of  the  national  bank  was  placed  to  the  credit  of  the 
LaSalle  Street  Trust  and  Savings  Bank,  the  new  State  in- 
stitution being  organized.  This  amount  was  deposited  to 
the  credit  of  the  LaSalle  Street  Trust  and  Savings  Bank, 
was  drawn  by  the  president  of  the  latter  bank  and  exhibited 
to  a  representative  of  the  State  Auditor  in  cash  as  the  capi- 
tal and  surplus  of  that  institution,  after  which  it  was  used 
to  pay  the  cashier's  check  or  obligation  of  the  LaSalle  Street 
National  Bank,  which  obligation,  with  all  other  obligations 
of  the  latter,  the  LaSalle  Street  Trust  and  Savings  Bank  had 
assumed  in  the  merger.  As  far  as  the  Central  Trust  Com- 
pany was  concerned,  it  advanced  this  money  on  the  credit  of 
the  LaSalle  Street  National  Bank,  which  transaction  was  en- 
tirely proper  and  lawful,  and  similar  transactions  occur  con- 
stantly between  banks.  It  was  in  the  nature  of  a  loan  from 
one  bank  to  the  other.  In  law  the  national  bank  became 
indebted  to  the  Central  Trust  Company.  The  evidence  of 
the  indebtedness  was  the  cashier's  check,  which  remained 
an  obligation  to  be  collected  by  the  Central  Trust  Company. 
The  national  bank  was  the  only  institution  with  which  the 
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Central  Trust  Company  had  any  dealings  whatever.  There 
would  have  been  no  essential  difference  in  the  transaction 
if  the  national  bank  had  deposited  or  assigned  certain  of 
its  notes  or  other  assets  as  collateral  security  for  this  obli- 
gation or  had  sold  them  outright  to  secure  the  cash  needed. 
It  had  a  right  to  get  the  money  in  the  way  it  did,  and  the 
Central  Trust  Company  had  a  right  to  loan  it  and  take  the 
obligation  of  the  national  bank  and  to  have  it  paid.  Sup- 
pose the  national  bank  had  sold  and  transferred  notes  or 
negotiable  paper  held  by  it  to  the  amount  of  $1,250,000  to 
the  Central  Trust  Company  and  received  the  cash  for  the 
said  notes,  and  after  the  transfer  the  national  bank,  or  the 
State  bank,  its  assignee,  had  bought  back  these  notes  with 
the  same  cash,  would  there  have  been  any  essential  differ- 
ence in  the  transaction?  And  on  what  theory  would  the 
Central  Trust  Company  be  liable  to  the  creditors  of  the 
State  bank  if  the  latter  bank  failed  two  years  afterwards? 
In  this  connection  it  must  be  remembered  that,  so  far  as  the 
Central  Trust  Company  and  any  of  its  officers  were  con- 
cerned, the  transaction  was  in  entire  good  faith  and  with- 
out any  knowledge  or  intimation  on  their  part  but  that  the 
national  bank  was  perfectly  sound  and  solvent  and  the  cash- 
ier's check, — the  obligation  which  it  had  taken, — was  per- 
fectly good  and  would  be  re-paid.  It  must  also  be  remem- 
bered that  the  Central  Trust  Company  or  its  officers  had  no 
interest  whatever  in  the  change  of  the  national  to  the  State 
bank  or  in  the  organization  of  the  latter  bank,  and  the  en- 
tire transaction  was  a  mere  accommodation  rendered  by 
the  Central  Trust  Company  to  the  LaSalle  Street  National 
Bank.  It  is  not  pretended  that  the  officers  of  the  Central 
Trust  Company  had  any  idea  of  deceiving  or  defrauding 
anyone.  For  this  reason  the  authorities  cited  in  support  of 
the  holding  that  the  Central  Trust  Company  was  liable  do 
not  apply.  It  must  also  be  borne  in  mind  in  this  connection 
that  at  the  time  of  this  transfer  the  national  bank  was  a 
going  concern  and  apparently  solvent.    The  stockholders  in 
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that  bank,  with  one  exception,  transferred  their  stock  dol- 
lar for  dollar  for  that  in  the  new  bank.  The  stock  of  the 
LaSalle  Street  National  Bank  was  being  bought  and  sold  at 
about  its  book  value,  and  after  the  transfer,  and  up  to  the 
time  of  the  failure  of  the  State  bank,  the  stock  of  that  in- 
stitution was  bought  and  sold  and  traded  in  extensively  at 
about  its  book  value,  as  shown  by  the  record  and  by  the 
large  number  of  stockholders  who  bought  and  sold  stock  at 
different  times  and  are  denying  liability.  The  national  bank 
had  been  regularly  examined  by  bank  examiners  and  reports 
of  its  condition  had  been  sent  to  the  comptroller  of  the  cur- 
rency. These  examiners  were  witnesses  in  the  trial  of  this 
case  in  the  circuit  court.  They  had  made  some  criticisms 
and  recommendations  as  to  some  of  its  loans,  but  up  to 
the  time  of  the  transfer  they  did  not  regard  the  institution 
as  insolvent  or  even  in  bad  shape,  and  it  would  certainly 
seem  that  if  they  had  so  regarded  it  they  would  have  recom- 
mended that  it  be  liquidated,  and  they,  in  effect,  so  testified. 
This  is  of  some  importance  as  showing  how  the  bank  was 
generally  regarded  or  would  be  regarded  in  financial  circles 
as  to  whether  its  obligation  or  cashier's  check  would  be 
good.  The  fact  that  it  had  not  been  admitted  to  the  Clear- 
ing House  Association  was  no  positive  criterion  as  to  its 
soundness.  Even  if  the  LaSalle  Street  National  Bank  was 
actually  insolvent  and  those  who  effected  the  merger  knew 
it,  which  is  not  shown  by  the  evidence,  the  officers  of  the 
Central  Trust  Company  had  no  such  knowledge. 

The  part  taken  by  the  Central  Trust  Company  in  fur- 
nishing the  cash  representing  the  amount  of  capital  stock 
has  been,  in  my  opinion,  given  undue  importance.  Section  5 
of  the  Banking  act  requires  that  when  a  State  bank  is  or- 
ganized the  Auditor  shall  be  satisfied  that  the  authorized 
capital  has  been  paid  in  and  the  association  has  the  full 
amount  dedicated  to  the  business.  It  does  not  require  that 
it  be  paid  in  in  cash.  Such  requirement  simply  rests  on 
the  ruling  of  the  Auditor's  department.     When  a  national 


Digitized  by 


Google 


JiM,M7.]  Golden  v.  Cervenka.  449 

bank  or  private  bank  is  changed  into  a  State  bank  it  is  a 
new  organization,  and  while  it  is  true  there  is  no  provision 
in  the  State  Banking  law,  as  in  the  National  Banking  act, 
for  such  merger  in  case  of  a  State  bank,  yet  these  transfers 
or  mergers  have  been  made  frequently  and  have  been  a  mat- 
ter of  common  occurrence  ever  since  the  State  Banking  law 
went  into  effect.  In  such  cases  what  actually  takes  place  is 
a  merger  of  one  institution  into  the  other.  Every  bank, 
national,  private  or  otherwise,  has  capital  on  which  it  does 
business.  This  capital  is  not  kept  intact  in  currency  in  the 
bank's  vaults  but  is  used  in  its  business.  It  is  loaned  out 
and  invested.  Every  bank  also  keeps  books  and  makes  state- 
ments showing  its  resources  on  the  one  hand  and  liabilities 
on  the  other.  Its  liabilities,  generally  speaking,  are  its  capi- 
tal stock,  surplus  and  undivided  profits,  if  any,  and  deposits 
which  it  owes  to  its  depositors.  Its  assets  are  its  cash  on 
hand,  amounts  deposited  with  reserve  agents  and  its  notes 
or  bills  receivable.  One  balances  the  other.  In  other  words, 
its  capital  stock  and  deposits  are  loaned  out  or  kept  in  cash 
and  with  reserve  agents.  If  the  bills  receivable  or  assets 
of  a  bank  are  good  and  collectible,  and  if  its  cash  means, 
including  what  is  deposited  with  reserve  agents,  and  its  bills 
receivable,  together  equal  its  liabilities  represented  by  its 
capital  and  deposits,  then  the  bank  is  solvent  and  its  capital 
or  capital  stock  is  good  and  is  actually  worth  the  amount 
represented  by  said  capital,  surplus  and  undivided  profits, 
generally  spoken  of  as  book  value.  In  the  case  of  such  a 
bank,  whether  private  or  national,  merging  into  a  State 
bank,  if  the  capital  or  the  capital  stock  is  good  and  un- 
impaired there  can  be  no  possible  objection  to  exchanging 
such  capital  in  the  case  of  a  private  bank,  or  capital  stock 
in  case  of  an  incorporated  bank,  dollar  for  dollar  for  stock 
in  the  new  State  bank;  and  if  that  is  done,  then  the  capi- 
tal stock  of  the  new  institution  can  truthfully  be  said  to  be 
fully  paid  in  dollar  for  dollar,  and  the  furnishing  and  ex- 
hibiting of  the  amount  of  capital  stock  of  the  State  bank 
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in  currency  is  altogether  a  matter  of  form,  as,  ordinarily, 

cash  equal  to  the  capital  stock  of  a  bank  is  not  kept  on  hand 

unless  its  deposits  would  require  such  amount  to  be  so  kept. 

Hence  in  this  case  the  really  vital  question  is,  as  conceded 

in  the  majority  opinion,  what  was  the  actual  value  of  the 

stock  of  the  national  bank  at  the  time  of  the  transfer  or 

merger? — as  it  must  be  admitted  that  if,  as  a  matter  of 

fact,  no  matter  what  the  form  of  the  transaction  or  the 

part  taken  by  the  Central  Trust  Company  or  anyone  else  in 

furnishing  the  $1,250,000  in  cash  representing  the  capital 

of  the  new  bank,  the  stock  of  the  national  bank  at  that  time 

was  unimpaired  and  was  worth  what  it  was  represented  to 

be  by  its  statements,  then  no  one  was  injured  or  affected  in 

any  way  by  the  transaction,  as  the  new  bank,  the  LaSalle 

Street  Trust  and  Savings  Bank,  started  upon  its  business 

career  with  $1,250,000  perfectly  good,  unimpaired  capital 

stock,  which  stock  had  originally  been  subscribed  and  paid 

in  cash. 

The  statement  of  the  condition  of  the  LaSalle  Street 

National  Bank  on  October  21,  191 2,  as  shown  by  the  books 

of  the  bank,  was  as  follows : 

Resources  Oct.  21,  ipi2. 

Loans  and  discounts $2,521,264.74 

U.  S.  bonds  to  secure  circulation 650,000.00 

Premium  on  U.  S.  bonds 7,104.00 

Bonds  to  secure  postal  savings 77,361.50 

Other  stocks  and  bonds 186,605.00 

Bank  Bldg.,  furniture  and  fixtures 32,000.00 

Overdrafts 3,265.92 

Due  from  U.  S.  treasurer  5%  fund 32,500.00 

Cash  and  due  from  banks 1,049,080.04 

$4,559jI8i.20 
Liabilities 

Capital  stock $1,000,000.00 

Surplus 250,000.00 

Undivided  profits 17,815.72 

Reserved  for  taxes 6,000.00 

Circulation 647,495.00 

Deposits  , 2,637,870.48 

$4j559;i8i.20 
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According  to  this  statement  the  bank  had  nearly  the 
amount  of  capital  and  surplus,  $1,250,000,  available  at  that 
time.  If  the  capital  stock  of  the  national  bank  was  not 
worth  its  book  value  then  the  capital  stock  of  the  State 
bank  was  not  fully  paid  in  as  required  by  law,  and  those 
who  subscribed  to  that  stock  are  primarily  liable  for  any 
deficiency  as  unpaid  portions  of  their  subscriptions  in  ad- 
dition to  their  superadded  liability  as  stockholders.  The 
Central  Trust  Company  had  no  interest  in  the  organization 
of  the  bank  and  took  no  part  in  it  that  could  have  deceived 
anyone  or  that  would  injure  'or  deceive  anyone  and  had 
nothing  to  do  with  its  subsequent  failure.  By  furnishing 
the  money  in  the  manner  aforesaid  it  cannot  be  fairly  said 
that  it  or  its  officers  were  parties  to  a  scheme  to  organize 
the  new  bank  without  capital  stock,  even  if  there  was  such 
a  scheme.  In  my  opinion  it  is  no  more  liable  in  this  case 
than  the  treasury  of  the  United  States,  from  which  the 
money  that  was  counted  as  the  capital  stock  of  that  bank 
originally  came.  To  hold  the  Central  Trust  Company  liable 
in  this  case  for  losses  to  creditors  caused  by  the  failure  of 
the  bank  two  years  after  it  was  organized,  such  failure  be- 
ing unquestionably  due  to  bad  loans  and  bad  management 
during  its  existence,  is  contrary  to  all  reason  and  authority. 
The  majority  opinion  concedes  that  the  Central  Trust  Com- 
pany is  not  liable  for  the  full  amount  of  the  capital  stock 
but  is  only  liable  for  the  difference  between  its  actual  value 
and  its  book  value,  and  it  seems  to  me  that  the  opinion  is  in 
this  respect  inconsistent,  because  if  the  stock  of  the  national 
bank  was  worth  its  book  value  then  no  one  was  injured. 
If  it  was  not  worth  what  it  was  represented  to  be,  then  the 
stock  subscribers  are  liable  to  make  up  the  deficiency. 

I  do  not  concur  in  the  holding  of  the  foregoing  opin- 
ion that  the  provision  of  section  1 1  of  the  Banking  act  au- 
thorizing the  enforcement  of  the  liability  of  stockholders  to 
creditors  by  a  receiver,  as  provided  in  that  section,  is  uncon- 
stitutional.    It  is  true  that  the  liability  of  stockholders  to 
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creditors  of  the  bank  is  created  by  the  constitution,  but  does 
the  statute  in  any  way  take  away  such  liability  or  prevent 
its  enforcement  ?  The  statute  was  enacted  to  meet  modern 
business  conditions,  and  its  purpose  is  to  assist  in  enforcing 
such  liability  and  provide  an  additional  and  effective  remedy 
for  the  stockholders  and  creditors,  so  that  in  case  of  the 
failure  of  a  bank  the  assets  may  be  collected  and  realized 
upon  and  the  stockholders'  liability  be  declared  and  the  cred- 
itors paid  in  one  proceeding,  as  far  as  possible,  without  a 
multiplicity  of  suits  and  the  confusion  and  loss  thereby  en- 
tailed. In  this  case,  which  is  probably  a  fair  illustration  of 
what  may  happen  in  any  large  bank  failure,  there  are  sev- 
eral hundred  stockholders  and  several  thousand  creditors, 
and  if  it  is  to  be  left  to  such  action  as  each  individual  in- 
terested sees  fit  to  take,  it  is  very  certain  that  hopeless  con- 
fusion and  great  expense  and  loss  will  result.  Some  cred- 
itors will  probably  sue  some  stockholders  and  many  of  the 
creditors  will  never  be  paid,  unless,  perhaps,  some  stockhold- 
ers who  may  not  be  sued  will  advertise  that  fact  and  invite 
the  unpaid  creditors  to  begin  action.  There  is  nothing  in 
the  statute,  reasonably  construed,  that  is  at  all  repugnant  to 
the  constitutional  provision  in  question,  any  more  than  are 
the  Practice  act  or  other  methods  of  procedure  that  have 
been  provided  by  the  legislature  for  the  purpose  of  securing 
rights  guaranteed  by  the  constitution.  It  is  true  that  in 
Wincock  V.  Turpin,  96  111.  135,  in  which  there  was  a  con- 
test between  a  receiver  and  the  creditors,  a  depositor  was 
left  free  to  prosecute  his  individual  suit  at  law,  but  as  stated 
in  the  opinion  in  that  case  (p.  143)  :  "It  may  be  a  state  of 
facts  might  exist  which  would  authorize  a  court  of  equity 
to  bring  before  it  all  the  stockholders  and  depositors  and 
determine  their  rights  and  adjust  equities,  marshal  the  fund 
and  distribute  it  pro  rata,  but  no  such  case  is  made  by  this 
bill,  and  until  such  a  case  shall  be  made  we  must  leave  the 
depositors  to  pursue  their  remedies  under  the  law."  And 
that  case  was  distinguished  in  the  later  case  of  Barnes  v. 
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Doris,  102  111.  350,  in  which  it  was  held  that  there  might 
be  resort  to  a  court  of  equity  to  enforce  a  stockholder's  lia- 
bility, and  that  one  creditor  might,  at  the  instance  of  the 
whole  body  of  the  other  creditors,  be  restrained  from  the 
prosecution  of  his  individual  suit  where  such  prosecution 
would  be  to  the  prejudice  of  the  equal  interests  of  all  the 
creditors.  And  this  would  seem  to  be  a  proper  case  for  in- 
tervention by  a  court  of  equity. 

As  to  the  liability  of  Burnham  &  Co.,  while  it  is  true 
that  one  corporation  is  prohibited  by  statute  from  holding 
stock  in  another  corporation,  the  liability  of  Burnham  &  Co. 
as  a  stockholder  is  fixed  by  the  constitution;  and  besides, 
it  was  not  an  investor  in  stock  but  was  engaged  in  buying 
and  selling  stock  for  others  as  a  broker,  and  was  authorized 
so  to  do  by  the  charter  issued  to  it  under  the  laws  of  the 
State  of  Maine.  For  this  reason  I  think  it  was  liable  and 
that  the  authorities  cited  in  support  of  its  non-liability  are 
not  applicable.  The  same  thing  is  true  of  the  trustees  of 
the  Ellwood  estate.  Their  liability  as  stockholders  was  a 
constitutional  one  and  superior  to  the  statute. 

As  to  the  liability  of  Elbridge  Hanecy,  it  is  sought  to 
make  him  pay,  along  with  other  stockholders,  an  amount 
equal  to  the  stock  he  held  in  the  bank.  He  proved  clearly, 
and  it  is  not  denied,  that  he  has  already  paid  this  super- 
added liability.  Because  of  the  failure  he  lost  the  amount 
represented  in  the  stock  of  the  national  bank  which  he  origi- 
nally subscribed  for  and  paid  in  cash,  and  he  also  loses  an 
amount  equal  to  that  which  he  paid  in  and  will  now  have 
to  pay  another  sum  equal  to  his  capital  stock.  In  other 
words,  he  will  have  to  lose  three  times  the  amount  of  his 
original  investment  whereas  the  other  stockholders  will  only 
lose  twice  that  amount.  This  is  an  equitable  proceeding, 
and  in  equity  he  should  be  relieved  from  further  liability 
as  a  stockholder. 

For  these  reasons  I  think  the  decree  should  have  been 
reversed  as  to  the  Central  Trust  Company  and  Elbridge 
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Hanecy  and  affirmed  as  to  Burnham  &  Co.  and  the  trustees 
of  the  EUwood  estate. 

Mr.  JusTiciS  Carter,  dissenting : 

I  concur  in  the  reasoning  and  conchision  of  the  dissent- 
ing opinion  of  Mr.  Chief  Justice  Craig  in  so  far  as  it  tends 
to  hold  that  the  Central  Trust  Company  is  not  primarily 
liable.  The  questions  involved  in  this  case,  however,  are 
so  important  that  I  desire  to  state  certain  other  facts  which 
in  my  belief  strengthen  this  conclusion.  I  wish  especially 
to  emphasize  the  fact  that  all  the  acts  of  the  Central  Trust 
Company  officers  in  connection  with  the  organization  of 
the  LaSalle  Street  Trust  and  Savings  Bank  were  entered 
into  and  carried  on  by  them  in  the  utmost  good  faith.  The 
record  shows  this  clearly,  and  that  seems  to  be  conceded 
by  the  majority  opinion,  and,  practically,  also  conceded  by 
counsel  for  the  complainants,  and  yet,  under  the  conclusion 
of  the  majority  opinion,  the  Central  Trust  Company  is 
held  liable  to  the  same  extent  as  it  would  have  been  had 
it,  through  its  officials,  entered  into  the  organization  of  the 
LaSalle  Street  Trust  and  Savings  Bank  with  fraudulent 
purposes.  In  so  holding,  in  my  judgment,  the  majority 
must  necessarily  entirely  overlook  the  fact  that  all  the  Cen- 
tral Trust  Company  did  in  connection  with  the  organiza- 
tion of  the  new  bank  was  performed  by  it  in  good  faith, 
not  for  the  purpose  of  evading,  but  in  order  to  carry  out, 
the  requirements  of  the  law,  under  the  rules  laid  down  by 
the  State  Auditor. 

No  question  appears  to  have  been  raised  by  anyone  be- 
fore the  organization  of  the  LaSalle  Street  Trust  and  Sav- 
ings Bank  as  to  the  absolute  solvency  of  the  LaSalle  Street 
National  Bank.  It  is  true,  as  stated  in  the  dissenting  opin- 
ion of  Mr.  Chief  Justice  Craig,  that  it  appears  there  had 
been  some  criticism  by  the  United  States  comptroller's  office 
as  to  the  management  of  said  national  bank,  but  the  fact 
that  there  had  been  such  criticism,  as  I  understand  the  rec- 
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ord,  had  never  been  made  public  and  was  known  only  to 
the  directors  of  said  national  bank  and  the  officials  of  the 
comptroller's  office.  I  do  not  find  the  slightest  evidence  in 
the  record  that  the  solvency  of  the  LaSalle  Street  National 
Bank  had  ever  been  questioned.  Everybody,  apparently, 
before  it  transferred  its  assets  to  the  trust  and  savings  bank, 
assumed  that  the  national  bank  was  solvent.  Very  wide 
publicity  had  been  given  in  the  press  of  Chicago  to  the  fact 
that  the  LaSalle  Street  National  Bank  was  to  go  out  of 
business  and  transfer  all  of  its  assets  and  business  to  the 
new  LaSalle  Street  Trust  and  Savings  Bank.  Very  wide 
publicity  had  also  been  given  to  the  fact  that  no  new  money 
was  going  into  the  new  State  bank  when  it  was  organized 
and  took  over  the  assets  of  the  national  bank.  These  facts 
had  been  stated  in  a  letter  to  the  stockholders  of  both  banks, 
and  in  a  letter,  also,  to  the  depositors  of  the  national  bank. 
Substantially  the  same  facts  had  been  published  at  length 
in  articles  in  the  Chicago  Tribune,  Chicago  Daily  Nczvs  and 
Chicago  Evening  Post,  It  is  clear,  therefore,  that  not  only 
the  officers  of  the  LaSalle  Street  National  Bank  and  of  the 
new  trust  and  savings  bank,  but  all  of  the  stockholders,  had 
the  fullest  information  as  to  the  character  and  nature  of 
the  transaction  between  the  two  banks  and  the  methods  pro- 
posed to  be  used  in  transferring  the  assets  from  the  older 
bank  to  the  new  one.  The  State  Auditor's  office  fully  un- 
derstood the  proposed  plan  of  making  the  transfer.  Ac- 
cording to  the  evidence  the  whole  plan  had  been  talked  over 
with  that  office  and  approved  before  it  was  attempted  to  be 
carried  out,  and  the  Auditor's  office  knew,  beyond  question, 
that  the  change  from  a  national  to  a  State  bank  was  to  be 
made  by  an  exchange  of  stock  and  that  no  new  money  was 
to  be  put  into  the  new  State  bank.  The  matter  of  the 
transfer  had  also  been  taken  up  with  the  United  States 
comptroller's  office,  and  that  office  understood  and  sanc- 
tioned the  method  of  transfer.  The  record  discloses  that 
these  facts  had  been  stated  to  Charles  G.  Dawes,  the  presi- 
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dent  of  the  Central  Trust  Company,  when  he  was  asked 
to  furnish  the  cash  to  be  counted  by  the  Auditor's  repre- 
sentative at  the  time  of  the  transfer.  Beyond  all  doubt  the 
Auditor's  representative  was  present  when  the  transfer  was 
made  and  the  money  was  paid  over  to  the  officials  of  the 
LaSalle  Street  Trust  and  Savings  Bank  and  when  it  was 
re-paid  by  the  officials  of  that  bank  to  the  Central  Trust 
Company,  and  he  actually  saw  this  money  re-paid  to  the 
Central  Trust  Company  and  the  cashier's  check  of  the  La- 
Salle Street  Trust  and  Savings  Bank  taken  in  exchange  for 
the  currency.  Even  if  it  had  not  been  shown  by  direct  evi- 
dence, clearly  and  positively,  that  this  was  done  with  the 
Auditor's  sanction  and  approval,  the  fact  that  this  transac- 
tion took  place  in  the  office  of  the  Central  Trust  Company 
and  not  in  the  office  of  the  new  trust  and  savings  bank 
would,  in  itself,  be  ordinarily  sufficient  to  indicate  to  the 
Auditor's  office  that  the  currency  offered  as  the  paid  up 
cash  capital  of  the  LaSalle  Street  Trust  and  Savings  Bank 
was  to  be  paid  back  at  once  to  the  Central  Trust  Company. 
It  seems,  also,  from  the  evidence,  that  the  State  Auditor 
himself  had  suggested  that  this  requirement  of  counting  the 
currency  was  merely  a  technical  one,  but  must  be  complied 
with,  in  accordance  with  the  rule  of  his  office,  in  order  to 
obtain  his  approval  of  the  proposed  exchange.  There  is 
not  a  scintilla  of  evidence  that  indicates  that  the  State  Aud- 
itor was  deceived  in  any  way  as  to  the  character  of  the 
transaction,  or  that  any  scheme  had  been  entered  into  by 
anyone  to  deceive  him  as  to  the  nature  of  the  transfer  or 
the  use  to  which  the  currency  furnished  by  the  Central 
Trust  Company  was  to  be  put. 

From  these  facts,  which  are  uncontradicted  in  this  rec- 
ord, it  is  clear  that  whatever  was  done  by  the  Central  Trust 
Company  to  assist  in  transferring  the  assets  of  the  LaSalle 
Street  National  Bank  was  not  calculated,  on  the  face  of 
the  transaction  or  in  reality,  to  deceive  or  defraud  anyone 
or  in  any  way  to  try  to  evade  the  law.     On  the  contrary, 
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all  these  steps  were  taken  with  the  full  knowledge  of  both 
the  State  and  Federal  officials,  and  were  manifestly  car- 
ried on  for  the  purpose  of  complying  with  the  law  and 
all  the  requirements  of  the  officials  in  connection  with  siich 
transfer. 

The  majority  opinion  says :  "The  Auditor  had  no  au- 
thority to  issue  a  certificate  authorizing  the  bank  to  com- 
mence business  unless  he  was  satisfied  that  it  possessed  in 
cash  the  amount  of  capital  and  surplus  named."  I  cannot 
agree  that  the  statute  makes  any  such  requirement.  It  is 
true  that  the  rule  of  the  Auditor's  office  required  that  the 
full  amount  of  the  capital  stock  should  be  in  the  posses- 
sion of  the  bank,  in  the  shape  of  currency,  so  that  it  could 
be  counted  by  the  State  Auditor,  apparently  to  relieve  the 
State  Auditor  of  any  responsibility  as  to  the  real  value  of 
the  paid  up  capital  stock.  Section  5  of  chapter  i6a  of  our 
statute  on  banks  provides:  "When  the  directors  have  or- 
ganized, as  in  section  4  of  this  act,  and  the  capital  stock 
of  such  association  shall  have  been  all  fully  paid  in  and 
record  of  the  same  laid  before  the  Auditor,  he  shall  by  him- 
self or  some  competent  person  of  his  appointment,  make  a 
thorough  examination  into  the  affairs  of  such  association, 
and  if  satisfied  the  authorized  capital  has  been  paid  in,  and 
that  the  association  has  the  full  amount  dedicated  to  the 
business,  including  proposed  surplus,  if  any,  *  *  *  he 
shall  give  them  a  written  or  printed  certificate  under  seal 
authorizing  them  to  commence  the  business  designated  in 
section  i  of  this  act."  (Kurd's  Stat.  19 16,  p.  124.)  It  will 
be  noted  that  this  statute  merely  says  that  the  capital  stock 
shall  be  paid  in  and  does  not  provide  how  the  payments 
shall  be  made.  But  even  though  the  statute  does  require 
the  construction  that  the  capital  stock  must  be  paid  in 
money,  it  surely  does  not  contemplate  that  it  must  always 
remain  money.  I  understand  from  the  evidence  in  this 
record,  under  the  law,  that  when  a  corporation,  whether 
bank  or  otherwise,  is  to  be  organized,  certain  persons,  as 
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stockholders,  usually  subscribe  for  the  capital  stock  and  be- 
come legally  liable  to  pay  their  subscriptions  in  full  in  cash. 
But  the  corporation  does  not  wish  to  merely  collect  these 
subscriptions  and  hold  them  in  its  treasury.  To  do  so 
would  defeat  the  very  purpose  of  the  organization,  for  the 
business  could  not,  in  that  way,  bring  in  any  profit.  As 
fast  as  subscriptions  are  paid  in,  ordinarily  they  are  used 
for  the  purpose  of  carrying  on  the  business  for  which  the 
organization  was  created.  It  frequently  happens  that  a 
body  of  individuals  owning  property  or  business  determine 
to  incorporate  and  to  arrange  that  the  corporation  shall 
take  over  such  property  or  business  and  issue  to  the  former 
owners  stock  of  the  new  corporation  in  place  of  such  prop- 
erty or  business,  and  thus  follow  out,  in  effect,  the  theory  of 
the  full  payment  of  the  stock  subscription.  In  accordance 
with  the  practice  of  the  State  Auditor's  office,  each  one  of 
these  stockholders  would  be  required  to  pay  his  subscription 
in  money.  The  new  corporation  would  then  purchase  the 
property  or  business  from  these  subscribers  and  re-pay  to 
them  the  amount  of  their  subscriptions  therefor.  Both  of 
these  acts  would  be  done  practically  at  the  same  time,  and 
if  this  be  done,  the  money  would  actually  be  passed  back 
and  forth  across  the  table  to  complete  the  transaction ;  and 
because  of  this,  the  courts  have  been  more  and  more  re- 
garding the  substance,  and  not  the  form,  of  the  transaction 
in  organizing  a  corporation.  In  Brant  v.  Ehlen,  59  Md. 
29,  it  was  said:  ''The  right  of  the  company  to  purchase 
coal  land  for  mining  purposes  and  to  pay  for  it  out  of  the 
subscriptions  to  its  capital  stock  is  conceded.  If  so,  what 
reason  can  there  be  to  require  that  the  money  for  the  stock 
shall,  in  fact,  be  paid  to  the  company  and  at  the  same  mo- 
ment to  hand  it  back  to  the  vendor  in  payment  of  the  land  ? 
The  passing  of  the  money  backwards  and  forwards  would 
be  an  idle  form,  and  so  the  courts  regard  it."  This  court 
said  in  Fanvell  v.  Great  Western  Telegraph  Co,  161  111. 
522,  on  page  532 :    "There  have  arisen  much  controversy 
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and  litigation  as  to  whether  payment  for  the  issue  of  stock 
may*  be  made  by  labor,  property,  work  under  contract,  or 
valuable  consideration  other  than  money.  It  is  not  now 
questioned  that  it  may  be  done  in  the  absence  of  statu- 
tory provisions  requiring  payment  to  be  made  in  cash."  In 
Scaright  v.  Payne,  74  Tenn.  283,  the  court  said :  "To  go 
through  the  mere  form  of  paying  in  the  money  and  immedi- 
ately paying  it  out  for  the  property  would  not  in  any  way 
facilitate  the  business  or  aid  the  after-creditors  of  the  firm 
nor  furnish  them  any  additional  security  for  their  debts." 
( See  to  the  same  effect  the  Spar  go  case,  L.  R.  8  Ch.  407 ; 
Harvey  Watts  Co.  v.  Worcester  Umbrella  Co.  78  N.  E. 
Rep.  (Mass.)  886;  10  Cyc.  472.)  Under  the  authorities  in 
this  and  other  jurisdictions  it  is  customary  and  legal  for  a 
new  corporation  to  organize  and  take  the  payments  of  the 
subscription  to  the  capital  stock,  partly  or  all,  in  the  prop- 
erty or  business  of  individuals  or  of  another  concern.  There 
was,  therefore,  nothing  extraordinary  or  uncommon  in  at- 
tempting to  organize  the  LaSalle  Street  Trust  and  Savings 
Bank  by  having  its  subscriptions  to  the  capital  stock  paid 
by  the  assets  and  business*  of  the  LaSalle  Street  National 
Bank,  and  the  mere  fact  that  this  was  being  done  without 
paying  in  any  new  cash  would  in  no  way  put  the  officials 
of  the  Central  Trust  Company  on  inquiry  that  anything  was 
being  done  irregularly,  or  that  the  LaSalle  Street  National 
Bank  was  not  solvent,  or  that  the  entire  transaction  was 
not  of  a  bona  fide  character  and  entered  into  in  good  faith 
by  all  connected  therewith. 

But  conceding,  for  the  purpose  of  this  case,  that  the  law 
requires,  as  intimated  in  the  majority  opinion,  that  the  stock 
must  all  be  paid  in  cash  and  that  the  officers  of  the  Central 
Trust  Company  knew  that  to  be  the  law,  that  fact  would 
in  no  way  weaken  the  conclusion,  on  this  record,  that  the 
entire  transaction,  so  far  as  the  Central  Trust  Company 
was  concerned,  was  performed  in  good  faith.  Experienced 
bankers  of  Chicago  testified  on  this  trial  that  when  a  new 
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bank  was  organized  for  the  purpose  of  beginning  new  busi- 
ness, with  no  intention  of  taking  over  the  assets  of  another 
institution,  methods  practically  similar  to  those  adopted  here 
have  often  been  followed ;  that  ordinarily  the  capital  stock 
was  subscribed  for  by  a  large  number  of  persons,  who  send 
to  the  officers  of  the  bank,  or  those  in  charge  of  its  organi- 
zation, their  checks  drawn  on  various  other  banks  for  the 
amount  of  their  subscriptions  to  the  capital  stock.  These 
checks  are  not  currency.  They  are  credits,  since  the  relation 
between  a  bank  and  its  depositor  is  merely  that  of  debtor 
and  creditor.  These  checks,  however,  are  regarded  and  usu- 
ally called  cash  in  the  ordinary  commercial  world.  After 
all  the  subscribers  have  thus  paid  for  their  capital  stock  the 
Auditor  appears  for  his  preliminary  examination  and  in- 
forms the  organizers  of  the  bank  that  these  checks,  although 
they  may  be  perfectly  good  in  the  commercial  world,  will 
not  be  counted  by  him  as  the  capital  of  the  bank ;  that  those 
who  want  to  organize  the  bank  must  procure  currency  for 
these  checks.  Thereupon  the  organizers  of  the  bank  go  to 
some  large  and  well  established  banking  institution  and  de- 
posit these  various  subscribers'  thecks  to  the  credit  of  the 
new  bank.  After  this  is  done  the  new  bank  still  has  no 
currency,  but  merely  one  credit  in  a  large  bank  instead  of 
a  number  of  credits  in  various  banks.  The  new  bank  then 
draws  its  check  upon  this  large  depositary  bank  and  the 
money  is  produced  for  the  representative  of  the  State  Aud- 
itor to  count,  and  when  the  counting  of  the  currency  is 
completed  it  is  immediately  re-deposited  to  the  credit  of 
the  new  bank  in  this  same  depositary  bank,  so  that  when 
the  new  bank  begins  business,  instead  of  having  its  capital 
and  surplus  in  currency,  it  has  it,  according  to  the  testimony 
of  these  Witnesses,  in  the  form  of  a  credit  in  another  bank, 
which  credit  is  just  as  good  as,  and  no  better  than,  the  re- 
sponsibility of  the  bank  in  which  the  moneys  are  deposited. 
Now,  if  it  is  true  that  the  Central  Trust  Company  in  this 
case  must  be  held  liable  to  the  creditors  for  fraud,  then  by 
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the  same  line  of  reasoning,  where  a  new  bank  is  organized 
as  above  outlined,  any  depositary  bank  in  such  a  transaction 
as  just  outlined  is  violating  the  law  in  allowing  the  cash 
to  be  taken  and  counted  by  the  State  Auditor  and  having 
it  then  returned  at  once  and  giving  a  credit  therefor  to  the 
new  bank.  It  is  apparent  that  all  connected  with  this  trans- 
action knew  of  this  practice  as  to  the  organization  of  a  new 
bank,  and  that  all  connected  with  this  transfer,  including 
United  States  and  State  officials,  understood  that  they  were 
following  the  usual  practice  in  counting  this  cash  and  al- 
lowing it  to  be  returned  to  the  Central  Trust  Company.  It 
is  manifest,  therefore,  that  no  one  was  attempting  to  evade 
the  law  or  deceive  the  Auditor,  or  anyone  else,  by  tfie  use 
to  which  the  currency  furnished  by  the  Central  Trust  Com- 
pany was  being  put  in  connection  with  the  transfer,  in  the 
organization  of  the  LaSalle  Street  Trust  and  Savings  Bank. 
The  majority  opinion  cites  some  seven  or  eight  opinions 
in  support  of  its  reasoning  that  the  Central  Trust  Com- 
pany is  liable  on  the  facts  stated  in  the  record.  The  case 
of  Hurd  V.  Kelly,  78  N.  Y.  588,  fairly  illustrates  these  sev- 
eral cases.  In  that  case  a  bank  was  in  financial  difficulties 
or  in  a  condition  unsatisfactory  to  the  public  authorities. 
For  the  purpose  of  enabling  the  bank  to  continue  its  busi- 
ness certain  persons  delivered  their  obligations  to  the  bank 
in  order  that  such  obligations  might  appear  as  a  part  of  its 
assets.  By  reason  of  this  the  bank  was  enabled  to  go  on 
in  business  and  the  public  continued  to  extend  it  credit. 
The  bank  thereafter  failed  and  a  receiver  was  appointed. 
The  makers  of  these  obligations  sought  to  repudiate  them 
by  claiming  that  they  were  executed  without  consideration, 
and  the  court  held  that  while  perhaps  the  bank  itself  might 
not  recover  under  the  obligations,  the  receiver,  as  the  rep- 
resentative of  the  creditors,  could.  The  difference  between 
that  class  of  cases  and  this  is  manifest,  for  in  such  cases 
the  makers  of  such  obligations  were  knowingly  participat- 
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ing  in  an  actual  deception  and  apparently  entered  into  the 
transaction  for  the  purpose  of  deceiving  the  public  officials, 
knowing  that  these  obligations  would  be  treated  as  a  part 
of  the  assets  of  the  bank.  In  this  case  how  different  are 
the  facts!  As  already  stated,  there  was  no  attempt  to  de- 
ceive and  no  thought  of  deceiving,  and  apparently  by  this 
record  no  one  was  deceived.  To  hold,  as  does  the  majority 
opinion  in  this  case,  that  the  Central  Trust  Company  is 
liable  under  the  circumstances,  it  seems  to  me,  is  to  relieve 
the  State  officials  of  all  duty  and  responsibility  in  such  ques- 
tions in  deciding  whether  the  actual  assets  of  the  older  bank 
are  worth  the  paid  up  capital  stock  of  the  new  bank. 

In  view  of  the  evidence  in  this  record  I  cannot  agree 
w^th  the  majority  opinion  that  "all  persons  giving  credit  to 
the  bank  were  entitled  to  rely  upon  the  Auditor's  certificate, 
and  it  is  in  accordance  with  the  plainest  principles  of  equity 
that  no  person  who  procured  that  certificate  to  be  made 
could  afterward  be  permitted  to  deny  its  truth,  or  the  truth 
of  his  representation  on  which  it  was  based,  as  against  a 
subsequent  creditor  of  the  bank  who  was  injured  by  rea- 
son of  its  falsity.  It  is  immaterial  whether  such  subsequent 
creditor  knew  of  the  previous  representation  or  not."  It 
seems  to  me  that  here  is  an  intimation,  contrary  to  the  facts 
in  this  case,  that  the  Central  Trust  Company  fraudulently 
assisted,  for  the  purpose  of  deception,  in  procuring  this  cer- 
tificate from  the  Auditor.  The  theory  upon  which  the  ma- 
jority opinion  is  based,  if  that  theory  is  sound  in  principle, 
is,  it  seems  to  me,  that  a  subsequent  creditor,  having  been 
misled  by  those  connected  with  the  organization  of  a  bank, 
lent  credit  to  the  bank  because  he  was  so  misled.  But 
here  is  a  statement  in  the  majority  opinion  that  even  though 
such  creditor  has  not  been  misled  and  knew  the  history  of 
the  entire  transaction,  still,  in  equity,  the  Central  Trust 
Company,  because  it  took  part  in  the  organization  of  the 
LaSalle  Street  Trust  and  Savings  Bank,  would  be  held 
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liable  to  such  creditor.  To  so  hold,  it  seems  to  me,  is 
contrary  to  all  principles  of  equity  and  justice,  especially 
the  holding  in  the  majority  opinion  that  it  is  immaterial 
whether  the  Central  Trust  Company  or  its  officers  had  any 
fraudulent  intention  or  knew  anything  about  the  condition 
of  the  LaSalle  Street  National  Bank  or  made  any  profit 
out  of  the  transaction.  This  doctrine  makes  the  Central 
Trust  Company  an  insurer  as  to  the  actual  assets  of  the 
LaSalle  Street  National  Bank  and  all  subsequent  creditors, 
regardless  of  whether  the  subsequent  creditors  were  misled 
or  deceived  by  the  part  the  trust  company  took  in  the  or- 
ganization of  the  LaSalle  Street  Trust  and  Savings  Bank. 
I  can  understand  how  it  may  be  reasonable  to  conclude 
that  because  a  bank  is  doing  business  that  affects  public  in- 
terests public  policy  should  require  everyone  connected  with 
its  organization  to  see  to  it,  for  the  protection  of  innocent 
creditors,  that  the  actual  stock  is  paid  in  full  value,  but  I 
can  conceive  of  no  reason  why  a  creditor  should  be  pro- 
tected by  any  such  strict  rules,  on  the  grounds  of  public 
policy,  if  he  understood  fully  as  to  the  nature  of  the  trans- 
action and  the  part  that  all  had  taken  in  connection  there- 
with. I  can  also  understand  why  there  might  be  reason, 
on  grounds  of  public  policy,  for  holding  the  Central  Trust 
Company  ultimately  liable  to  innocent  creditors  who  had 
been  misled,  but  there  does  not  seem  to  me  to  be  any 
ground  for  holding  the  Central  Trust  Company  primarily 
liable  to  all  creditors,  whether  they  had  been  misled  or  not. 
To  so  hold,  as  does  the  majority  opinion,  places  the  same 
responsibility  upon  the  Central  Trust  Company  as  should 
be  placed  by  law,  and  is  placed  under  this  decision,  upon 
the  stockholders  of  the  LaSalle  Street  Trust  and  Savings 
Bank.  Neither  the  Central  Trust  Company  nor  its  officials 
occupied  any  fiduciary  relation  with  reference  to  the  cred- 
itors in  the  organization  of  the  trust  and  savings  bank.  The 
stockholders  did  occupy  such  fiduciary  relation.  It  was  the 
duty  of  the  stockholders  to  know  all  about  the  transaction, 
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and  it  is  apparent  from  this  record  that  they  did  know  all 
about  it,  and  knew  the  part  that  the  Central  Trust  Company 
took  in  transferring  the  assets  of  the  old  national  bank  and 
its  business  to  the  new  State  bank.  It  seems  to  me  that 
there  should  be  a  clear  distinction  drawn  between  the  actual 
participants — the  parties  in  interest — and  an  outsider — a 
stranger — who  does  an  act  within  the  strict  line  of  banking 
business  to  assist  the  real  parties  in  interest.  I  see  no 
reason,  either  on  the  grounds  of  public  policy  or  on  any 
other  basis,  why  the  stockholders  should  not  be  held  to  a 
greater  responsibility  than  the  Central  Trust  Company. 
Surely,  the  majority  opinion  is  going  too  far  in  holding  the 
Central  Trust  Company  primarily  liable,  thereby,  in  effect, 
holding  that  said  company  was  acting  in  a  fiduciary  capacity 
in  advancing  this  cash.  The  stockholders  should  first  be 
primarily  liable,  to  the  extent  of  their  constitutional  liabil- 
ity, to  all  the  creditors.  If  the  Central  Trust  Company  is 
held  at  all,  it  should  only  be  held  liable  secondarily  to  in- 
nocent creditors  for  any  such  amount  as  it  may  not  be  pos- 
sible to  collect  from  the  stockholders,  but  should,  under 
no  circumstances,  be  charged  with  greater  liability  than  this. 
To  hold,  as  does  the  majority  opinion,  the  Central  Trust 
Company  and  its  officials  primarily  liable  in  this  case  is,  it 
seems  to  me,  going  much  farther  than  any  well  considered 
opinion  has  gone  heretofore  and  is  disregarding  entirely 
the  difference  between  the  responsibility  of  a  person  who 
occupies  a  fiduciary  relation  and  one  who  is  practically  an 
innocent  third  party  to  a  given  transaction.  This  holding 
is  far-reaching  in  its  consequences,  and  will,  in  my  judg- 
ment, if  followed  hereafter,  involve  many  innocent  persons 
in  loss  and  do  violence  to  all  principles  of  equity. 
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(No.  10798, — Judgment  affirmed.) 
Jesse  Wilcox,  Admr.,  Defendant  in  Error,  vs.  The  Inter- 
national Harvester  Company  op  America,  Plaintiff 
in  Error. 

Opinion  Hied  April  ig,  IQ17— -Rehearing  denied  June  6,  ipiy. 

1.  Appeals  and  errors — when  Supreme  Court  will  not  weigh 
the  evidence.  Peremptory  instructions  are  properly  refused  in  an 
action  for  personal  injury  where  there  is  sufficient  evidence  in  the 
record  from  which,  if  it  stood  alone,  the  jury  might,  without  act- 
ing unreasonably  in  the  eye  of  the  law,  find  that  each  material 
allegation  had  been  proved,  and  in  reviewing  a  judgment  of  affirm- 
ance by  the  Appellate  Court  the  Supreme  Court  will  not  weigh  the 
evidence  to  determine  the  correctness  of  the  verdict. 

2.  Evidence — right  to  contradict  an  expert  medical  witness  on 
cross-examination  by  reading  extracts  from  the  books.  Scientific 
books  are  not  admissible  in  evidence  as  proof  of  the  facts  they  set 
forth,  but  if  a  witness  assumes  to  base  his  opinion  on  such  books 
extracts  may  be  read  from  them  to  contradict  him,  and  it  is  not 
necessary  that  he  state  the  authorities  for  his  opinion  in  his  direct 
examination,  but  he  may  be  questioned  on  cross-examination  as  to 
the  basis  of  his  opinion  and  then  contradicted  by  extracts  from  the 
authorities  named. 

3.  Practice — when  counsel  waives  right  to  object  to  opening 
and  reading  of  z'crdict  in  absence  of  jury.  Where  counsel  for  both 
parties,  after  retirement  of  the  jury,  agree  that  the  verdict  may 
be  signed  and  sealed  and  left  with  the  bailiff,  whereupon  the  judge, 
after  counsel  have  gone,  directs  the  clerk  to  enter  an  order  to  that 
effect,  including  the  statement  that  the  polling  of  the  jury  is  waived 
by  agreement,  and  upon  convening  of  court  the  next  morning  states 
to  both  counsel  that  such  order  has  been  entered  upon  his  under- 
standing that  the  polling  of  the  jury  had  been  waived,  no  objec- 
tion being  made  to  such  statement  or  to  the  opening  and  reading 
of  the  verdict,  the  right  to  object  to  the  opening,  reading  and  re- 
cording of  the  verdict  in  the  absence  of  the  jury  is  waived. 

4.  Same — what  situation  does  not  warrant  entry  of  judgment 
nunc  pro  tunc.  Where  the.  plaintiff  in  a  personal  injury  suit  dies 
after  a  verdict  in  her  favor  is  returned  but  before  judgment  is  en- 
tered, the  court  is  not  warranted  in  entering  a  judgment  nunc  pro 
tunc  as  of  the  date  of  the  verdict,  and  the  entry  of  such  a  judg- 
ment does  not  affect  the  situation  caused  by  the  plaintiff's  death. 

5.  Negligence — rule  as  to  survival  of  action  where  death  re- 
sults from  cause  other  than  injury  sued  for.    If  the  plaintiff  in  a 
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suit  to  recover  damages  for  personal  injuries  dies  before  final  judg- 
ment from  some  cause  other  than  the  injuries  for  which  damages 
are  sought  the  cause  of  action  survives  to  the  personal  representa- 
tive of  the  deceased  plaintiff. 

6.  Same — rule  as  to  survival  of  action  where  death  results  from 
the  injury  sued  for.  If  the  plaintiff  in  a  suit  to  recover  damages 
for  personal  injuries  dies  before  final  judgment  as  a  result  of  the 
injury  the  particular  suit  abates  and  cannot  be  further  prosecuted, 
but  the  cause  of  action  is  extended  and  may  be  prosecuted  by  the 
administrator  as  trustee  named  by  statute  for  those  who  had  a 
pecuniary  interest  in  the  life  of  the  deceased,  the  measure  of  dam- 
ages being  limited  to  such  interest. 

7.  Same — when  right  to  object  to  judgment  on  the  ground  that 
death  of  plaintiff  abated  the  suit  is  waived.  Where  the  plaintiff  in 
an  action  for  damages  for  alleged  lead  poisoning  dies  after  verdict 
and  before  final  judgment,  the  defendant  cannot  contend,  on  ap- 
peal, that  the  trial  court  erred  in  entering  judgment  on  the  verdict 
after  the  substitution  of  the  administrator  as  plaintiff,  where,  in- 
stead of  filing  a  plea  in  abatement,  it  made  a  motion  for  a  new  trial 
and  in  arrest  of  judgment,  contending  that  the  original  plaintiff 
died  from  pernicious  anaemia,  it  having  been  the  defendant's  claim 
throughout  the  trial  that  the  plaintiff  was  suffering  from  such  dis- 
ease instead  of  lead  poisoning. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county ;  the  Hon.  Benjamin  V/.  Pope, 
Judge,  presiding. 

Edgar  A.  Bancroft,  and  David  A.  Orebaugh,  (P.  H. 
Scott,  of  counsel,)  for  plaintiflF  in  error. 

Chari.es  C.  Spencer,  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Mary  V.  Sheetz  brought  suit  against  the  International 
Harvester  Company  of  America,  plaintiff  in  error,  in  the 
circuit  court  of  Cook  county,  to  recover  damages  for  al- 
leged lead  poisoning  claimed  to  have  been  contracted  by 
her  while  employed  by  plaintiff  in  error  as  a  compositor 
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in  the  city  of  Chicago.  A  verdict  was  returned  in  favor  of 
Miss  Sheetz  December  31,  19 14,  for  $10,000.  On  Janu- 
ary 3,  and  before  judgment  was  rendered  on  the  verdict, 
she  died.  On  January  23  her  death  was  suggested  of  rec- 
ord, and  Jesse  Wilcox,  who  had  been  appointed  adminis- 
trator of  her  estate,  was  substituted  as  plaintiff.  The  court 
required  a  remittitur  of  $2000,  and  on  February  6,  19 15, 
judgment  was  entered  for  $8000  nunc  pro  tunc  as  of  De- 
cember 31,  19 14.  Upon  appeal  to  the  Appellate  Court  for 
the  First  District  the  judgment  was  affirmed.  The  judg- 
ment of  the  Appellate  Court  has  been  brought  here  for  re- 
view by  writ  of  certiorari. 

The  declaration  consists  of  six  counts,  four  of  them  be- 
ing based  upon  the  Occupational  Diseases  act  of  191 1  and 
two  of  them  being  common  law  counts.  Defendant  in  er- 
ror does  not  rely  upon  the  common  law  counts  but  relies 
wholly  upon  the  counts  based  upon  the  Occupational  Dis- 
eases act.  As  it  is  not  contended  that  the  proof  was  suf- 
ficient to  warrant  recovery  under  the  common  law  counts 
we  will  consider  the  case  only  in  reference  to  the  other 
counts  of  the  declaration.  The  declaration  alleges,  in  sub- 
stance, that  the  work  carried  on  in  the  shop  of  plaintiff  in 
error  produced  diseases  peculiar  thereto  and  subjected  the 
employees  to  the  danger  of  lead  poisoning;  that  said  dis- 
eases could  be  easily  prevented  by  the  adoption  of  reason- 
able and  approved  devices  and  means,  and  that  plaintiff  in 
error  willfully  violated  the  statute  in  that  it  did  not  adopt 
reasonable  means  and  devices  for  the  protection  of  its  em- 
ployees from  lead  poisoning,  whereby  defendant  in  error's 
intestate  contracted  that  disease. 

Motions  were  made  at  appropriate  times  for  a  per- 
emptory instruction,  each  of  which  was  denied*  Three 
questions  of  fact  arose  in  the  case,  each  of  which  involved 
the  ultimate  right  of  defendant  in  error's  intestate  to  re- 
cover :  ( I )  Whether  lead  poisoning  is  incident  or  peculiar 
to  the  work  of  a  setter  or  distributer  of  type  within  the 
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meaning  of  the  statute;  (2)  whether  plaintiff  in  error  used 
such  care  in  providing  reasonable  and  approved  devices  and 
means  for  the  prevention  of  lead  poisoning  as  is  required 
by  the  statute;  and  (3)  whether  defendant  in  error's  in- 
testate was  suffering  from  lead  poisoning.  It  is  contended 
on  the  part  of  plaintiff  in  error  that  there  is  no  evidence 
in  the  record  which  fairly  tends  to  prove  either  of  these 
three  questions  of  fact.  While  the  evidence  offered  on  the 
part  of  defendant  in  error's  intestate  on  some  of  these  ques- 
tions was  meager  and  the  evidence  offered  on  the  part  of 
the  plaintiff  in  error  was  of  such  a  character  as  to  appeal 
strongly  to  a  tribunal  vested  with  power  to  determine  ques- 
tions of  fact,  it  will  serve  no  useful  purpose  to  go  into  an 
analysis  of  the  evidence.  There  is  sufficient  evidence  in  the 
record  on  behalf  of  defendant  in  error's  intestate  on  each 
of  these  questions  of  fact  from  which,  if  it  stood  alone,  the 
jury  could,  without  acting  unreasonably  in  the  eye  of  the 
law,  find  that  each  had  been  proven.  The  peremptory  in- 
structions were  therefore  properly  refused.  As  all  ques- 
tions of  fact  which  were  submitted  to  the  jury  are  conclu- 
sively settled  by  the  judgment  of  the  Appellate  Court,  we 
are  not  permitted  to  weigh  the  evidence  or  inquire  into  the 
correctness  of  the  verdict  of  the  jury. 

It  is  insisted  that  the  trial  court  erred  in  permitting 
counsel  for  the  defendant  in  error's  intestate,  on  the  cross- 
examination  of  two  of  the  medical  witnesses  called  by  the 
plaintiff  in  error,  to  read  in  the  hearing  of  the  jury  extracts 
from  various  medical  authorities  on  lead  poisoning  for  the 
purpose  of  contradicting  those  witnesses  when  they  had  not 
on  their  direct  examination  based  their  testimony  on  such 
authorities.  On  his  direct  examination  Dr.  Fisk,  one  of 
these  witnesses,  based  his  opinion  both  on  his  own  experi- 
ence and  upon  the  authorities  without  stating  what  books 
he  had  read  on  the  subject.  Upon  his  cross-examination 
he  was  asked  to  state  what  authorities  he  had  read  upon 
which  he  based  his  opinion  in  part.     He  stated  what  these 
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authorities  were,  and  counsel  then,  in  framing  further  ques- 
tions, asked  the  witness  if  the  authorities  did  not  make 
statements  contrary  to  the  opinion  he  had  given,  reading 
from  the  books  in  asking  the  questions.  Dr.  Hamilton,  the 
other  witness  referred  to,  in  her  cross-examination  admit- 
ted that  in  giving  her  opinion  she  had  relied,  in  part,  upon 
the  work  of  a  certain  statistician,  and  the  same  procedure 
was  followed  in  her  further  cross-examination  to  show  that 
this  author  had  made  statements  in  conflict  with  the  opin- 
ion she  had  expressed.  Scientific  books  are  not  admissible 
in  evidence  as  proof  of  the  facts  they  set  forth,  but  if  a 
witness  assumes  to  base  his  opinion  on  such  books  extracts 
may  be  read  from  them  to  contradict  him.  (City  of  Bloony 
ington  v.  Shrock,  i  lo  111.  219 ;  Ullrich  v.  Chicago  City  Rail- 
way Co,  265  id.  338. )  Having  expressed  an  opinion  upon 
a  matter  material  to  the  issue,  a  medical  expert  witness  may 
be  cross-examined  as  to  whether  that  opinion  is  based  upon 
personal  experience  or  upon  books  which  he  has  read,  and 
this  whether  he  has  stated  in  his  direct  examination  the 
basis  of  his  opinion.  Should  he  testify  for  the  first  time 
upon  cross-examination  that  his  opinion  is  based  upon  what 
he  has  read,  counsel  has  the  same  right  to  interrogate  him 
as  to  the  authorities  upon  which  he  relies,  and  then  con- 
tradict him  with  those  authorities,  if  he  can,  the  same  as  if 
he  had  testified  in  direct  examination  that  his  opinion  was 
based  upon  such  authorities.  The  mere  fact  that  the  wit- 
ness on  direct  examination  has  expressed  his  opinion  gen- 
erally will  not  foreclose  counsel,  upon  cross-examination, 
from  eliciting  from  the  witness  the  basis  of  his  opinion. 

It  is  contended  that  no  legal  verdict  was  returned  by  the 
jury.  The  arguments  in  the  case  were  completed  during 
the  forenoon  of  December  30,  1914.  The  jury  were  then 
instructed  and  retired.  During  the  afternoon  of  that  day 
counsel  agreed  that  if  the  jury  did  not  return  a  verdict 
before  the  hour  for  adjournment  the  jurors  might  sign  and 
seal  their  verdict  and  leave  the  same  with  the  bailiff,  to  be 
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opened  and  read  the  following  morning.  After  both  coun- 
sel had  left  the  court  room  the  court  directed  the  clerk  to 
enter  the  following  order: 

"Dec,  so,  19^4' — ^^his  day  again  come  the  parties  to  this  suit, 
by  their  attorneys,  respectively,  and  the  jury  heretofore  empaneled 
herein  for  the  trial  of  said  cause  also  come,  and  after  hearing  all 
the  evidence  adduced  retire  to  their  room  to  consider  of  their  ver- 
dict, and  the  hour  for  adjournment  having  arrived,  it  is  ordered 
that  when  said  jury  shall  have  agreed  upon  their  verdict  they  shall 
reduce  it  to  writing  and  sign  and  seal  the  same,  and  that  they  be 
and  are  hereby  discharged  from  further  service  as  jurors,  and  the 
polling  of  said  jury  is  by  agreement  waived." 

The  verdict  was  arrived  at  during  the  night,  and  the 
jurors  were  not  present  in  court  when  the  verdict  was 
opened  and  read  the  following  morning,  having  been  dis- 
charged from  further  service  and  gone  to  their  homes.  It 
appears  from  the  bill  of  exceptions  that  there  was  no  ex- 
press waiver  by  either  counsel  of  the  right  to  poll  the  jury 
after  verdict  had  been  returned,  but  it  further  appears  that 
upon  the  convening  of  the  court  on  December  31,  19 14, 
counsel  on  both  sides  being  present,  the  court  stated  that,  as 
he  understood  it,  an  agreement  had  been  made  the  day  be- 
fore by  the  parties  to  the  cause  that  the  polling  of  the  jury 
would  be  waived,  and  that  he  had  directed  such  an  order 
to  be  entered  of  record.  Neither  counsel  made  any  objec- 
tion to  this  statement  of  the  court  and  did  not  contradict 
it,  and  thereupon  the  clerk,  also  without  objection,  was  di- 
rected to  open  and  read  the  verdict.  The  objection  that 
there  had  been  no  waiver  of  the  polling  of  the  jury  was 
not  made  until  January  9,  191 5.  It  is  not  the  rule  in  this 
State  that  an  agreement  for  a  sealed  verdict  carries  with  it, 
by  implication,  a  waiver  of  the  polHng  of  the  jury,  (Rigg 
V.  Cook,  4  Gilm.  336;  Bond  v.  Wood,  69  111.  282 ;)  but  un- 
der the  facts  in  this  case  as  they  are  set  forth  in  the  bill 
of  exceptions,  plaintiff  in  error  waived  its  right  to  object 
to  the  opening,  reading  and  recording  of  the  verdict  in  the 
absence  of  the  jury.  It  is  not  sufficient  to  say  that  it  would 
have  been  useless  to  have  raised  this  question  as  after  the 
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verdict  was  received  and  the  jury  discharged  it  would  have 
availed  plaintiff  in  error  nothing  to  demand  the  right  to 
poll  the  jury.  Had  plaintiff  in  error  objected  to  the  open- 
ing of  the  verdict  in  the  absence  of  the  jury,  the  court  had 
the  power,  and  it  would  have  been  his  duty,  to  recall  the 
jury  and  require  their  attendance  in  court  at  the  time  the 
verdict  was  opened. 

It  is  finally  contended  that  the  original  cause  of  action 
abated  upon  the  death  of  the  defendant  in  error's  intestate, 
after  verdict  and  before  entry  of  final  judgment.  The  situ- 
ation created  by  the  death  of  defendant  in  error's  intestate 
before  the  entry  of  final  judgment  was  in  no  way  affected 
by  the  entry  of  judgment  nunc  pro  tunc  as  of  December 
31,  19 14.  This  was  not  such  a  situation  as  called  for  or 
warranted  the  entry  of  a  nunc  pro  tunc  judgment,  and  it 
is  immaterial,  so  far  as  this  issue  is  concerned,  as  to  the 
date  upon  which  the  judgment  purports  to  have  been  en- 
tered. At  common  law  the  death  of  a  party,  though  wrong- 
fully caused,  gave  no  right  of  action  to  his  heirs  or  per- 
sonal representative  for  the  injury  thereby  sustained  and 
the  cause  of  action  for  personal  injury  did  not  survive  the 
death  of  the  person  injured.  Section  i  of  our  Injuries  act 
provides  that  whenever  the  death  of  a  person  is  caused  by 
wrongful  act  and  the  act  is  such  as  would  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof  if  death  had  not  ensued,  then  the  person 
who  or  the  company  or  corporation  which  would  have  beeh 
liable  if  death  had  not  ensued  shall  be  liable  in  an  action 
for  damages.  Section  2  provides  that  such  action  shall  be 
brought  by  the  personal  representative  of  the  deceased  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin.  Sec- 
tion 123  of  the  Administration  act  provides:  "In  addition 
to  the  actions  which  survive  by  the  common  law,  the  fol- 
lowing shall  also  survive:  *  *  *  Actions  to  recover 
damages  for  an  injury  to  the  person,  except  slander  and 
libel."    Pursuant  to  these  statutes  the  rule  as  established  in 
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this  State  is,  that  if  the  plaintiff  in  a  suit  brought  to  re- 
cover damages  for  personal  injuries  dies  before  final  judg- 
ment from  some  cause  other  than  the  injuries  for  which 
damages  are  sought  the  cause  of  action  survives  to  the 
personal  representative  of  the  deceased  plaintiff,  but  if  the 
plaintiff's  death  results  from  the  injuries  for  which  dam- 
ages are  sought  the  suit  abates  and  cannot  be  further  prose- 
cuted. (Holton  V.  Daly,  io6  111.  131 ;  Chicago  and  East- 
ern Illinois  Railroad  Co,  v.  O'Connor,  119  id.  586;  Prouty 
V.  City  of  Chicago,  250  id.  222 ;  Ohnesorge  v.  Chicago  City 
Raihvay  Co.  259  id.  424.)  In  cases  governed  by  said  sec- 
tions of  the  Injuries  act  where  the  death  does  not  immedi- 
ately follow  the  injury,  the  cause  of  action  which  accrued 
at  the  time  of  the  injury  is  enlarged  or  extended  upon  the 
death  of  the  party  injured,  and  the  measure  of  recovery  is 
different  from  that  in  actions  for  personal  injuries.  In  such 
cases  there  can  be  no  recovery  for  bodily  pain  and  suffer- 
ing. The  only  recovery  which  can  be  had  is  for  the  pecuni- 
ary injury  to  the  widow  and  next  of  kin  occasioned  by  the 
death.  The  administrator  does  not  sue  as  the  personal  rep- 
resentative of  the  deceased  or  for  the  benefit  of  the  estate, 
but  sues  as  the  trustee  named  by  the  statute  for  those  who 
have  a  more  or  less  direct  interest  in  the  continuance  of 
the  life  of  the  deceased.  (City  of  Chicago  v.  Major,  18 
111.  349;  Holton  V.  Daly,  supra.)  Defendant  in  error's  in- 
testate was  unmarried  and  died  leaving  only  collateral  kin- 
dred as  her  heirs-at-law. 

After  counsel  for  defendant  in  error  had  suggested  the 
death  of  the  plaintiff  and  requested  that  Jesse  Wilcox,  as 
administrator  of  the  estate,  be  substituted  as  party  plain- 
tiff, plaintiff  in  error  did  not  attempt  to  raise  the  question 
whether  the  suit  had  abated  by  filing  a  plea  in  abatement, 
as  might  have  been  done,  (Holton  v.  Daly,  supra,)  or  in 
any  other  way,  but  instead  filed  its  motion  for  a  new  trial. 
The  arguments  on  this  motion  are  set  out  in  full  in  the  bill 
of  exceptions,  and  it  appears  that  the  rule  as  above  stated 
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was  presented  and  contended  for  by  counsel  for  plaintiff  in 
error,  not  for  the  purpose  of  showing  the  necessity  of  tak- 
ing further  proof  to  determine  the  cause  of  the  death  and 
thus  disclose  whether  the  suit  had  abated,  but  to  strengthen 
the  contention  made  throughout  the  trial  that  defendant 
in  error's  intestate  was  not  suffering  from  lead  poisoning 
but  was  afflicted  with  and  had  died  from  pernicious  anremia. 
She  was  critically  ill  during  the  progress  of  the  trial,  and 
the  date  of  the  trial  had  been  advanced  on  account  of  her 
health  and  impending  death.  The  evidence  was  very  close 
as  to  whether  she  was  suffering  from  lead  poisoning  or 
pernicious  anaemia,  and  this  was  one  of  the  main  questions 
of  fact  in  issue.  Rather  than  take  the  inconsistent  position 
that  she  had  died  from  lead  poisoning  in  order  to  secure 
an  abatement  of  the  suit,  counsel  for  plaintiff  in  error,  in 
urging  their  motion  for  a  new  trial,  evidently  preferred  to 
persist  in  their  contention  that  she  had  been  afflicted  with 
pernicious  anaemia  and  that  she  died  from  that  disease. 
That  such  was  their  position  is  further  shown  by  the  fact 
that  one  of  plaintiff  in  error's  assignments  of  error  in  the 
Appellate  Court  was  that  the  defendant  in  error's  intestate 
died,  after  verdict  and  before  judgment,  of  a  disease  other 
than  that  for  which  she  claimed  damages  in  her  declaration. 
It  devolved  upon  plaintiff  in  error  when  the  death  of  de- 
fendant in  error's  intestate  was  suggested,  if  it  was  con- 
tended that  she  died  of  lead  poisoning,  to  file  an  appropriate 
plea  whereby  that  issue  might  be  raised  and  determined, 
and  if  it  was  found  that  she  did  die  of  lead  poisoning  to 
have  the  suit  abated.  Plaintiff  in  error  had  the  right,  as  it 
did  do,  to  contend  that  she  died  of  some  cause  other  than 
the  injuries  complained  of  and  to  ask  for  a  new  trial.  The 
making  of  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment were  inconsistent  with  the  claim  that  defendant  in 
error's  intestate  died  as  a  result  of  the  alleged  injuries,  and 
having  taken  the  position  in  the  trial  court  that  she  died 
of  some  disease  other  than  that  for  which  she  claimed  dam- 
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ages,  plaintiff  in  error  cannot  contend  here  that  the  trial 
court  erred  in  entering  judgment  on  the  verdict  after  the 
substitution  of  defendant  in  error  as  party  plaintiff. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(No.  1 1248. — Decree  affirmed.) 
Pierce  Carey  et  al.  Appellants,  vs,  Ci^arence  White  et  al. 

Appellees. 

Opinion  Hied  April  ip,  ipi/ — Rehearing  denied  June  8,  1917. 

Drainage — what  contract  for  construction  of  a  drain  by  mutual 
agreement  is  not  in  violation  of  the  act  of  June  4,  i88p.  The  act  of 
June  4,  1889,  providing  that  when  a  drain  is  constructed  by  mutual 
agreement  it  shall  be  unlawful  for  any  of  the  parties  thereto  to  per- 
mit a  connection  with  the  drain  without  the  consent  of  all  the  par- 
ties, is  merely  intended  to  protect  parties  who  have  made  no  other 
agreement,  and  docs  not  prohibit  the  making  of  an  original  con- 
tract by  all  the  parties  interested,  authorizing  certain  of  their  num- 
ber, for  reasons  deemed  sufficient,  to  make  their  own  terms  for 
connection  by  other  land  owners  with  the  main  or  lateral  drains. 

•     Appeal  frorn  the  Circuit  Court  of  Will  county;    the 
Hon.  A.  W.  DESEI.M,  Judge,  presiding. 

T.  P.  Donovan,  and  J.  A.  Bray,  (J.  L.  O'Donnell, 
of  counsel,)  for  appellants. 

S.  J.  Drew,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  tlie 
court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Will  county  dissolving  a  temporary  injunction  and  dismiss- 
ing a  bill  filed  by  the  appellants  against  the  appellees  to  pre- 
vent the  construction  of  a  tile  ditch  which  would  empty  into 
a  joint  tile  ditch  owned  by  the  appellants  and  the  appellee 
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Clarence  White,  by  virtue  of  permission  granted  by  White 
to  other  appellees,  which  was  alleged  to  have  been  in  vio- 
lation of  the  act  of  June  4,  1889,  concerning  legal  drains 
then  or  thereafter  constructed  by  mutual  license,  consent  or 
agreement.     (Laws  of  1889,  p.  116.) 

The  complainants  were  the  administrator  and  heirs-at- 
law  of  Thomas  Carey,  deceased,  and  by  their  amended  bill 
they  alleged  that  Thomas  Carey  in  his  lifetime  was  the 
owner  of  lands  therein  described;  that  on  September  20, 
191 1,  he  and  other  owners  of  lands  and  the  commissioners 
of  highways  of  the  town  of  Florence  entered  into  a  con- 
tract in  writing  for  the  construction  of  a  main  tile  ditch 
for  the  sole  use  and  benefit  of  the  lands  owned  by  the 
parties  to  the  contract  and  the  public  highways  running 
through,  along  or  between  the  same ;  that  there  were  lands 
owned  by  other  persons  which  naturally  drained  into  said 
main  tile  ditch,  the  owners  of  which  were  not  then  ready 
and  willing  to  join  in  the  system  of  drainage  but  it  was 
believed  it  would  be  found  expedient  by  such  owners  to 
join  in  the  system  of  drainage  in  the  future,  and  therefore 
it  was  provided  that  Clarence  E.  White,  Thomas  Carey, 
James  Maher,  Catherine  Long  and  Mary  Barrett,  who  had 
paid  more  than  their  equitable  share  toward  the  construc- 
tion of  the  main  tile  drain,  might  any  of  them  allow  the 
commissioners  of  highways  of  the  town  of  Florence  or  the 
owners  of  the  other  lands  the  natural  drainage  of  which 
would  be  over  the  lands  of  White,  Carey,  Maher,  Long 
or  Barrett,  to  connect  tile  drains  in  their  lands  to  the  main 
tile  drain  so  constructed  or  to  any  lateral  drain  or  drains 
then  laid  or  which  might  thereafter  be  laid  on  the  lands 
then  owned  by  White,  Carey,  Maher,  Long  or  Barrett,  and 
in  the  event  any  of  them  should  exercise  that  privilege, 
the  compensation  that  might  be  paid  to  any  of  them  should 
be  the  property  of  the  one  who  should  allow  such  connec- 
tion with  the  main  or  lateral  drain  upon  his  or  her  lands ; 
that  after  the  completion  of  the  main  tile  drain  Thomas 
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Carey  and  Clarence  White  entered  into  an  arrangement  be- 
tween themselves  and  with  Mary  Barrett,  Catherine  Long 
and  Patrick  J.  Murphy  to  construct  a  tile  drain  for  their 
joint  use  and  benefit  emptying  into  the  main  tile  ditch, 
and  said  lateral  tile  drain  was  constructed  across  the  lands 
of  Thomas  Carey  at  his  expense  and  across  the  lands  of 
Clarence  White  at  his  expense  and  the  expense  of  Thomas 
Carey;  that  it  was  then  agreed  between  Clarence  White 
and  Thomas  Carey  that  in  consideration  of  Thomas  Carey 
paying  a  larger  portion  of  the  cost  than  would  equitably 
fall  to  him  for  the  construction  of  the  joint  tile  drain,  he 
was  to  have  the  privilege  of  arranging  with  the  commis- 
sioners of  highways  and  Charles  White  and  Thomas  Ken- 
nedy, owners  of  adjoining  lands,  for  draining  into  the 
ditch,  and  that  after  the  death  of  Thomas  Carey,  Clarence 
White  entered  into  an  arrangement  to  permit  the  drainage 
of  a  portion  of  the  highway  and  an  adjoining  twenty-acre 
tract  of  land  into  the  lateral  tile  drain.  The  bill  charged 
that  the  permission  so  given  was  a  violation  of  the  con- 
tract between  Clarence  White  and  Thomas  Carey;  that  it 
rendered  the  lateral  drain  less  efficient  in  carrying  off  the 
waters  from  the  lands  of  complainants  speedily  and  effect- 
ively by  reason  of  the  extra  quantity  of  water  which  would 
be  thrown  into  the  same,  and  that  the  construction  of  the 
additional  tile  ditch  across  the  lands  of  Clarence  White 
would  be  a  violation  of  sections  i,  2,  3  and  4  of  the  above 
mentioned  act  of  June  4,  1889. 

There  were  seventeen  owners  of  lands  and  the  com- 
missioners of  highways  of  the  town  of  Florence  who  exe- 
cuted the  original  contract  for  the  construction  of  the  main 
tile  drain,  and  it  specified  the  amounts  to  be  severally  paid 
by  them  for  its  construction,  with  further  agreements  oiF 
all  the  parties  to  haul  a  single  tile  along  the  line  of  the 
ditch  on  their  own  lands  and  in  the  public  highways,  and 
further  provisions  for  the  appointment  of  a  committee  and 
mutual  consent  and  agreement  for  the  construction  of  the 
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tile  drain  across  the  lands  of  the  respective  parties.  The 
contract,  after  reciting  that  the  natural  drainage  of  other 
tracts  of  land  therein  described  was  over  and  across  lands 
then  owned  by  Thomas  Carey,  and  the  natural  drainage 
of  other  lands  therein  described  was  over  and  across  the 
lands  of  Clarence  White  or  Thomas  Carey,  and  the  natu- 
ral drainage  of  another  tract  was  across  the  lands  owned 
by  Mary  Barrett  and  Catherine  Long,  contained  the  fol- 
lowing agreement : 

"And  inasmuch  as  the  said  Maher,  Carey,  White  and 
Mary  Barrett  and  Catherine  Long  have  agreed  to  pay  more 
than  their  equitable  share  of  the  cost  and  expense  of  said 
tile  drain  so  to  be  constructed  as  aforesaid,  it  is  therefore 
mutually  covenanted  and  agreed  by  and  between  the  par- 
ties hereto  that  the  said  James  Maher,  Thomas  Carey,  Clar- 
ence E.  White  and  Mary  Barrett  and  Catherine  Long,  or 
each  or  either  of  them,  if  they  deem  it  fit  or  advisable, 
allow  the  commissioners  of  highways  of  the  town  of  Flor- 
ence, or  the  owners  of  the  said  lands  last  aforesaid  the 
natural  drainage  of  which  is  over  and  across  lands  of  said 
James  Maher,  Thomas  Carey,  Clarence  E.  White  and  Mary 
Barrett  and  Catherine  Long,  as  aforesaid,  to  connect  tile 
draining  said  lands  last  aforesaid  to  the  main  tile  drain  so 
to  be  constructed,  or  to  any  lateral  drain  or  drains  now 
laid  or  which  may  hereafter  be  laid  on  the  lands  now 
owned  by  the  persons  last  above  named  and  connected  to 
the  main  tile  drain  on  the  said  lands  now  owned  by  the 
said  persons  last  above  named,  and  in  the  event  the  said 
persons  last  above  named,  or  either  of  them,  see  fit  to  ex- 
ercise the  privilege  so  granted  to  them  as  aforesaid,  it  is 
mutually  covenanted  and  agreed  by  and  between  the  par- 
ties hereto  that  the  compensation,  if  any,  which  may  be 
paid  therefor  to  either  of  the  persons  last  above  named  shall 
be  the  property  of  the  one  who  may  allow  such  connection 
with  the  main  or  lateral  drain  upon  his  or  her  said  land 
as  aforesaid.    It  is  further  mutually  covenanted  and  agreed 
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by  and  between  the  parties  hereto  that  the  said  main  tile 
drain,  when  so  constructed,  shall  be  for  the  sole  use  and 
benefit  of  the  property  now  owned  by  the  respective  par- 
ties to  this  agreement  and  of  the  public  highways  running 
north  and  south  through,  along  or  between  said  lands^  all 
as  more  fully  firstly  described  herein ;  that  each  of  the  par- 
ties hereto,  for  the  purpose  of  draining  their  said  respect- 
ive lands  hereinbefore  described,  may  connect  with  said 
main  tile  drain,  as  aforesaid,  any  lateral  drains  which  they 
may  place  upon  any  of  their  said  respective  lands  herein- 
before described;  that  neither  of  the  parties  hereto  shall 
close  up  any  part  of  said  main  tile  drain  so  to  be  con- 
structed ;  that  neither  of  the  parties  hereto  shall  allow  any 
other  person  or  persons  to  use  or  connect  any  drain  or 
drains  to  any  portion  of  said  main  tile  drain  as  aforesaid, 
or  to  use  or  connect  to  any  lateral  drain  or  drains  as  afore- 
said, or  to  use  or  connect  to  any  lateral  drain  or  drains 
emptying  into  said  main  tile  drain  without  the  consent  in 
writing  of  all  parties  hereto  first  had  and  obtained,  saving 
and  reserving,  however,  to  the  said  James  Maher,  Thomas 
Carey,  Clarence  E.  White  and  Mary  Barrett  and  Cather- 
ine Long  the  right  hereinbefore  granted  them  or  either  of 
them,  if  they  deem  it  fit  or  advisable,  to  allow  tile  drain- 
ing certain  property  hereinbefore  described  to  be  connected 
to  the  main  tile  drain  so  to  be  constructed,  or  to  lateral 
drains  now  laid  on  the  lands  now  owned  by  said  persons 
last  above  named  or  which  may  hereafter  be  laid  on  the 
lands  now  owned  by  the  said  persons  last  above  named; 
that  the  respective  parties  hereto  do  hereby  give  and  grant, 
each  to  the  other,  a  joint  interest  in  and  to  said  main  tile 
drain  and  a  perpetual  user  and  right  of  way  in  and  to  said 
main  tile  drain." 

The  defendants  by  their  answer  admitted  the  making 
of  the  contract  but  denied  that  Thomas  Carey  paid  more 
than  his  equitable  share  toward  the  construction  of  the 
main  ditch,  and  claimed  that  by  the  agreement  White  had 
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a  right  to  permit  the  construction  of  the  proposed  tile  drain 
and  to  agree  upon  the  compensation  to  be  paid  to  him  for 
the  privilege.  They  alleged  that  the  drain  was  of  suffi- 
cient size  and  capacity  to  carry  away  the  water  from  the 
highway  and  the  lands  mentioned  in  the  bill  of  complaint, 
and  denied  that  the  proposed  construction  was  in  contra- 
vention of  any  law  of  the  State. 

No  agreement  other  than  the  one  above  set  forth  con- 
cerning connection  with  the  lateral  drain  was  proved  at  the 
hearing,  and  it  was  proved  that  Thomas  Carey  had  given 
permission  to  Lansing  Jackson,  without  the  consent  of  Clar- 
ence White,  to  make  connection  with  the  tile  drain  for  the 
drainage  of  lands  of  Jackson,  for  which  he  was  paid  $60, 
and  the  connection  was  made,  and  that  he  negotiated  for 
another  connection,  but  it  was  not  made  on  account  of  a 
disagreement  on  the  amount  to  be  paid  him.  It  is  con- 
ceded by  counsel  for  appellants  that  if  their  claim  of  a  vio- 
lation of  the  statute  is  sustained,  the  consent  of  Thomas 
Carey  to  Jackson  to  connect  Jackson's  land  to  the  tile  drain 
did  not  give  any  right  to  make  the  connection  and  that 
Jackson  may  be  compelled  to  close  up  the  drain.  The  ques- 
tion to  be  determined  is  whether  the  act  of  June  4,  1889, 
prohibits  the  making  of  such  a  contract  as  was  made  in 
this  case  and  renders  the  contract  void.  That  act  provides 
that  whenever  any  ditch  or  drain,  either  open  or  covered, 
is  constructed  by  mutual  license,  consent  or  agreement,  it 
shall  be  unlawful  for  either  of  the  parties  interested  in  the 
drain  to  authorize  any  other  person  or  persons  to  connect 
therewith  without  the  consent  of  all  the  parties  interested 
in  the  drain ;  that  all  drains  connecting  therewith  without 
such  permission  shall  be  unlawful,  and  any  person  interested 
may,  by  bill  in  chancery,  compel  the  person  or  persons  con- 
structing such  unlawful  drain  to  fill  the  same  up  and  in 
addition  have  a  right  of  action  for  all  damages  occasioned 
thereby,  and  that  the  license,  consent  or  agreement  of  the 
parties  need  not  be  in  writing  but  shall  be  as  valid  and  bind- 
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ing  if  in  parol  as  if  in  writing  and  may  be  inferred  from 
the  acquiescence  of  the  parties  in  the  construction  of  such 
drain.  The  only  ground  upon  which  the  relief  prayed  for 
could  be  granted  would  be  that  the  parties  interested  have 
no  right  to  make  a  contract  differing  from  the  statute.  But 
the  statute  is  not  prohibitory  in  its  nature.  It  not  only 
contemplates  a  license,  consent  or  agreement  for  a  connec- 
tion although  the  license,  consent  or  agreement  is  by  parol, 
but  declares  that  it  may  be  inferred  from  the  acquiescence 
of  the  parties  in  the  construction  of  the  drain,  so  that  its 
evident  purpose  is  to  protect  parties  who  have  not  made 
any  different  agreement.  The  fact  that  the  license,  consent 
or  agreement  was  given  in  the  contract  before  the  drain  was 
constructed  is  of  no  importance  and  furnishes  no  ground 
for  saying  that  it  was  void  because  of  the  time  when  it 
was  given.  The  parties  all  acquiesced  in  the  connection 
made  by  Jackson,  and  by  the  express  terms  of  the  statute 
that  connection  was  lawful. 

It  was  a  disputed  question  at  the  hearing  whether  the 
proposed  connection  would  injuriously  affect  the  lateral 
drain  by  bringing  into  it  more  water  than  it  could  conven- 
iently carry,  but  if  such  was  the  fact  it  would  not  justify 
nullifying  or  setting  aside  the  agreement,  by  which  either 
of  the  parties  was  permitted  to  allow  connection  with  the 
drain  to  the  owners  of  particular  lands  described  therein 
and  to  receive  the  compensation  therefor.  If  the  agree- 
ment was  improvident  it  was  made  with  a  full  understand- 
ing of  the  situation  and  the  lands  that  might  be  connected 
with  the  drain.  The  courts  cannot  relieve  against  contracts 
because  they  are  unwise. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^j 
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(No.  1 1 155. — Decree  affirmed.) 
Mary  A.  J.  Bi^ackstoni:  et  al.  Appellees,  vs.  Ellen  Hart- 
man  Althouse,  Appellant. 

Opinion  Hied  April  jp,  jpiy — Rehearing  denied  June  y,  ipiy. 

1.  Wii*i.s — executory  interest  to  arise  in  future  needs  no  par- 
ticular estate  to  support  it — base  fees.  Where  a  testatrix,  after  de- 
vising a  fee  to  a  certain  devisee,  qualifies  it  by  providing  that  in 
case  of  his  death  without  issue  the  estate  shall  be  sold  and  the  pro- 
ceeds distributed  to  the  brothers  and  sisters  of  the  testatrix  and 
two  named  persons,  the  devisee  takes  a  base  or  determinable  fee, 
and  the  executory  interest  to  arise  in  the  future  is  valid  and  needs 
no  particular  estate  to  support  it. 

2.  Same — executory  devise  is  indestructible  except  by  a  failure 
of  the  contingency  upon  which  it  is  to  take  effect.  An  executory 
devise  can  only  be  destroyed  by  a  failure  of  the  contingency  upon 
which  it  is  to  take  effect,  and  at  common  law  it  could  not  be  pre- 
vented from  taking  effect  when  the  contingency  happened,  either 
by  fine  and  recovery  or  in  any  way  by  which  contingent  remain- 
ders could  be  destroyed,  and  where  the  first  taker  is  given  a  base 
fee  the  determinable  quality  of  the  fee  follows  any  transfer  by  him, 
including  a  sale  of  the  land  for  taxes,  and  the  executory  devise  is 
not  affected. 

3.  Same — a  limitation  over  of  chattels  by  way  of  executory  de- 
vise is  good.  Where  a  testatrix  gives  certain  land  to  a  named  per- 
son and  provides  that  at  his  death  without  issue  the  land  shall  be 
sold  and  the  proceeds  divided  among  certain  persons,  the  execu- 
tory devise,  although  a  limitation  over  of  chattels,  is  ^ood. 

4.  Same — an  executory  devise  is  an  interest  in  the  estate  al- 
though it  is  never  vested  before  the  coming  into  possession.  An 
executory  devise,  before  coming  into  possession,  is  never  vested, 
but  it  is  above  the  grade  of  a  mere  possibility  and  is  regarded  as 
a  certain  interest  in  the  estate. 

5.  Same — zvhen  an  executory  devise  is  transmissible  and  when 
not.  If  the  persons  to  whom  an  estate  is  to  pass  by  executory  de- 
vise are  not  ascertainable  until  the  contingency  happens  the  execu- 
tory interest  is  not  transmissible,  because  it  cannot  be  known  until 
then  in  whom  the  interest  will  vest,  but  if  the  identity  of  the  ex- 
ecutory devisee  is  certain  and  the  object  of  the  devise  is  fixed  the 
future  interest  is  assignable  and  transmissible. 

6.  Same — effect  where  an  executory  devise  is  to  a  class.  If  an 
executory  devise  is  to  a  class,  those  members  of  the  class  who  are 
in  being  when  the  gift  takes  effect  will  take  all  to  the  exclusion  of 
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pre-deceased  members  of  the  class,  with  the  statutory  exception  in 
favor  of  a  child  or  grandchild  who  shall  die  before  the  testator 
and  where  no  provision  is  made  for  the  contingency. 

7.  Same — when  devisees  constitute  a  class,  A  class,  in  its  ordi- 
nary acceptation,  is  a  number  or  body  of  persons  with  common 
characteristics  or  in  like  circumstances  or  having  some  common 
attribute,  and,  as  applied  to  a  devise,  it  is  generally  understood  to 
mean  a  number  of  persons  who  stand  in  the  same  relation  to  each 
other  or  to  the  testator  and  who  are  uncertain  in  number  at  the 
time  of  the  gift;  but  the  language  of  a  will  must  disclose  an  inten- 
tion to  create  a  class  or  the  beneficiaries  will  take  distributively. 

8.  Same — when  an  executory  devise  is  not  a  gift  to  a  class.  An 
executory  devise  is  not  a  gift  to  a  class  where  at  the  time  of  mak- 
ing it  the  number  of  devisees  is  certain  and  the  share  each  is  to 
receive  is  also  certain  and  in  no  way  dependent  for  its  amount  on 
the  members  surviving  when  the  contingency  happens. 

9.  Same — devise  to  brothers  and  sisters  and  two  named  persons 
is  not  to  a  class.  Where  a  testatrix  devises  certain  land  to  a  named 
devisee,  and  provides  that  in  case  of  his  death  without  issue  the 
land  shall  be  sold  and  the  proceeds  divided  among  the  brothers  and 
sisters  of  the  testatrix,  who  were  old  people  and  definitely  ascer- 
tained, and  to  two  other  named  devisees,  the  executory  devise  is 
not  a  gift  to  a  class  and  the  executory  interest  thereunder  is  trans- 
missible and  descendible. 

App^aIv  from  the  Circuit  Court  of  Kankakee  county; 
the  Hon.  Arthur  W.  Deselm,  Judge,  presiding. 

H.  K.  &  H.  H.  Wheeler,  (John  M.  Cameron,  of 
counsel,)  for  appellant. 

Granger,  Dougherty  &  Nourie,  Beasley,  Douthitt, 
Crawford  &  Beasi^ey,  John  M.  Cleary,  Leo  V.  Ci^eary, 
C.  Arch  Wii.i.iams,  and  F.  S.  Loomis,  for  appellees. 

Mr.  Justice  Cartvv^right  delivered  the  opinion  of  the 
court : 

Jane  Blackstone  died  on  April  30,  1865,  leaving  a  last 
will  and  testament  executed  on  March  13,  1865,  which  was 
admitted  to  probate  in  the  county  court  of  Kankakee  county. 
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She  had  taken  and  brought  up  from  infancy  two  boys,  John 
Smith  and  Lawrence  McGill,  (to  whom  she  added  the  name 
Blackstone,)  and  a  girl,  Ellen  Hartman,  now  Ellen  Hart- 
man  Althouse,  appellant.  The  testatrix  had  three  brothers, 
William  Glover,  James  Glover  and  Samuel  Glover,  and  two 
sisters,  Elizabeth  Ray  and  Ann  Glover.  After  providing 
for  the  payment  of  her  debts  and  funeral  expenses  she  de- 
vised to  John  Smith  Blackstone  240  acres  of  land  and  two 
timber  lots.  The  third  clause,  under  which  this  controversy 
arose,  is  as  follows : 

''Third — I  give,  devise  and  bequeath  unto  Lawrence 
McGill,  known  by  the  name  of  Lawrence  Blackstone,  (be- 
ing brought  up  by  me  from  infancy,)  all  these  certain  tracts 
or  parcels  of  land  situated  in  the  county  of  Kankakee  and 
State  of  Illinois  and  described  as  follows,  viz. :  The  north- 
east quarter  of  section  No.  18,  in  township  No.  31,  north 
of  range  No.  12,  east  of  the  third  principal  meridian;  also 
the  east  half  of  the  southwest  quarter  of  section  No.  7, 
in  township  No.  31,  north  of  range  Nck  12,  east  of  the 
third  principal  meridian;  also  lot  No.  17  of  subdivision  of 
lot  No.  14  of  the  west  half  of  the  Me-she-ke-ten-o  reser- 
vation; and  also  lot  No.  6  of  the  subdivision  of  lot  No.  13 
of  the  west  half  of  the  Me-she-ke-ten-o  reservation,  being 
in  township  No.  31,  north  of  range  No.  11,.  east  of  the 
third  principal  meridian,  together  with  all  the  hereditaments 
and  appurtenances  thereunto  belonging  or  in  anywise  ap- 
pertaining; to  have  and  to  hold  the  premises  above  de- 
scribed to  the  said  Lawrence  Blackstone,  his  heirs  and  as- 
signs forever:  Provided,  that  should  the  said  Lawrence 
Blackstone  die  without  issue,  then  in  that  case  all  the  lands 
bequeathed  to  him  shall  be  sold  by  my  executor  herein- 
after appointed  and  the  proceeds  thereof  be  divided  equally 
among  my  brothers  and  sisters  and  John  Smith  Blackstone 
and  Ellen  Hartman." 

John  Smith  Blackstone  was  executor  of  the  will,  and 
legacies  were  given  to  John  Cooper,  Ellen  Hartman  and 
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Samuel  Glover,  to  be  raised  out  of  a  sale  of  a  55-acre  tract 
of  land,  and  the  balance  of  the  proceeds  of  the  tract  was 
given  in  equal  parts  to  the  brothers  and  sisters  of  the  tes- 
tatrix. There  were  other  bequests  not  material  in  this  case. 
John  Smith  Blackstone,  the  executor,  died  in  June,  19 10. 
Lawrence  McGill  Blackstone  died  August  6,  1915,  with- 
out issue,  having  never  been  married,  leaving  a  will,  by 
which  he  gave  his  property  to  legatees  and  devisees  who 
would  have  been  his  heirs-at-law  if  he  had  died  intestate, 
and  all  of  the  brothers  and  sisters  of  the  testatrix  died  be- 
fore the  death  of  Lawrence  McGill  Blackstone,  so  that  the 
appellant,  Ellen  Hartman  Althouse,  was  the  only  one  of 
the  beneficiaries  named  in  the  third  clause  of  the  will  who 
was  living  when  the  executory  devise  took  effect.  In  1869 
the  devisee,  Lawrence  McGill  Blackstone,  executed  a  deed 
of  the  lands  described  in  the  third  clause  of  the  will,  to 
Simon  P.  Steward,  and  in  1874  Steward  re-conveyed  the 
lands.  Lawrence  McGill  Blackstone  allowed  four  acres  of 
the  land  to  be  sold  for  taxes,  and  a  sheriff's  deed  was  made 
to  John  Forsythe,  who  afterward,  on  November  18,  1874, 
conveyed  the  tract  to  Lawrence  McGill  Blackstone. 

The  appellee  Mary  A.  J.  Blackstone  commenced  this 
suit  in  the  circuit  court  of  Kankakee  county  by  filing  her 
bill  against  the  appellant,  Ellen  Hartman  Althouse,  the 
heirs  and  devisees  of  the  brothers  and  sisters  of  the  testa- 
trix, Jane  Blackstone,  and  the  heirs  and  devisees  of  Law- 
rence McGill  Blackstone,  praying  for  a  construction  of  the 
third  clause  of  the  will  and  the  appointment  of  a  trustee 
to  sell  the  lands  and  divide  the  proceeds.  She  set  up  as 
the  true  construction  of  the  will  that  she  was  entitled  to 
one-seventh,  Ellen  Hartman  Althouse  one-seventh,  and  the 
heirs,  representatives  and  devisees  of  the  five  brothers  and 
sisters  of  the  testatrix  the  remaining  five-sevenths,  which 
was  to  be  distributed  among  them.  The  appellant,  Ellen 
Hartman  Althouse,  by  her  answer  denied  that  the  complain- 
ant or  any  other  person  had  any  interest  in  the  real  estate 
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or  the  proceeds  thereof,  but  she  claimed  the  whole  as  the 
sole  surviving  member  of  the  class  mentioned  in  the  third 
clause  to  whom  the  executory  interest  was  limited,  and  al- 
.  leged  that  there  was  no  necessity  for  the  appointment  of  a 
trustee.  She  also  filed  a  cross-bill,  alleging  the  death  of 
all  the  brothers  and  sisters  of  Jane  Blackstone  prior  to  the 
death  of  Lawrence  McGill  Blackstone,  and  the  rearing  of 
herself  by  Jane  Blackstone  as  a  member  of  her  family,  and 
claiming  ownership  of  the  land  as  in  her  answer.  The  heirs 
and  devisees  of  Lawrence  McGill  Blackstone  answered  the 
original  bill  and  cross-bill,  claiming  to  own  the  land  by 
virtue  of  the  tax  deed  and  the  deed  by  Simon  P.  Steward 
to  Lawrence  McGill  Blackstone,  and  they  filed  a  cross-bill 
making  the  same  claim.  Answers  to  all  the  bills  and  cross- 
bills and  replications  thereto  having  been  filed,  there  was  a 
hearing,  upon  which  the  chancellor  found  as  prayed  in  the 
original  bill,  and  entered  a  decree  ordering  the  tax  deed 
and  Steward  deed  removed  as  clouds  upon  the  title,  dis- 
missing the  cross-bills  of  Ellen  Hartman  Althouse  and  of 
the  heirs  and  devisees  of  Lawrence  McGill  Blackstone  and 
granting  the  relief  prayed  for  in  the  original  bill.  From 
the  decree  Ellen  Hartman  Althouse  prosecuted  this  appeal. 
Jane  Blackstone  devised  a  fee  in  the  lands  to  Lawrence 
McGill  Blackstone  but  qualified  the  fee  so  devised  by  a  pro- 
vision that  on  the  contingency  of  his  death  without  issue 
the  estate  should  go  over  to  the  executory  devisees,  to  be 
converted  into  money  and  the  proceeds'  divided  among 
them.  Such  an  executory  interest  may  be  created  to  arise 
in  the  future  and  it  needs  no  particular  estate  to  support 
it.  The  estate  created  in  Lawrence  McGill  Blackstone  was 
a  base  or  determinable  fee,  which  came  to  an  end  when 
the  executory  devise  took  eflfect.  (Fifer  v.  Allen,  228  111. 
507;  Ahl field  V.  Curtis,  229  id.  139;  Brenock  v.  Brenock, 
230  id.  519;  Mayer  v.  McCracken,  245  id.  551.)  An  ex- 
ecutory devise  can  only  be  destroyed  by  a  failure  of  the 
contingency  upon  which  it  is  to  take  effect,  and  it  could 
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not,  at  the  common  law,  be  prevented  from  taking  effect 
when  the  contingency  happened,  either  by  fine  and  recov- 
ery or  in  any  of  the  modes  by  which  contingent  remainders 
could  be  destroyed.  The  executory  devise  being  indestruct- . 
ible,  the  determinable  quality  of  the  fee  of  the  first  taker  fol- 
lows any  transfer  by  him.  {Becker  v.  Becker,  206  111.  53; 
Williams  v.  Elliott,  246  id.  548.)  It  makes  no  difference 
that  the  real  estate  in  this  case  is  to  be  sold  by  the  executor 
and  the  proceeds  distributed,  since  a  limitation  over  of  chat- 
tels is  good  as  an  executory  devise,  and  the  only  difference 
is,  if  the  executory  devise  takes  effect  as  to  chattels  it  goes 
to  personal  representatives.  {Glover  v.  Condcll,  163  111. 
566;  II  R.  C.  L.  473.)  Therefore  the  conveyance  of  Law- 
rence McGill  Blackstone  to  Simon  P.  Steward,  and  the  re- 
conveyance, did  not  affect  the  executory  interest,  and  the 
tax  deed  had  no  effect  because  it  was  the  duty  of  Lawrence 
McGill  Blackstone  to  pay  the  taxes  and  he  could  take  no 
benefit  from  the  failure  to  do  so. 

The  controversy  between  the  appellant,  Ellen  Hartman 
Althouse,  and  the  parties  claiming  as  heirs  and  devisees 
of  the  brothers  and  sisters  and  John  Smith  Blackstone  is 
whether  appellant  took  the  entire  estate  upon  the  death  of 
Lawrence  McGill  Blackstone,  as  the  sole  surviving  person 
to  whom  the  executory  interest  was  limited.  An  executory 
devise  before  coming  into  possession  is  never  vested,  but 
it  is  above  the  grade  of  a  mere  possibility  and  is  regarded 
as  a  certain  interest  in  the  estate.  If  the  persons  to  whom 
the  estate  is  to  pass  are  not  ascertainable  until  the  contin- 
gency happens  the  executory  interest  is  not  transmissible, 
because  it  cannot  be  known  until  the  happening  of  the  con- 
tingency in  whom  the  interest  will  vest,  but  those  entitled 
are  then  to  be  determined.  If,  however,  the  identity  of 
the  executory  devisee  is  certain  and  the  object  of  the  de- 
vise is  fixed,  so  that  upon  the  happening  of  the  contingency 
the  executory  devisee  will  take  the  estate,  the  future  inter- 
est is  assignable  and  transmissible.     That  rule  of  law  was 
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declared  in  1823  in  the  case  of  Ackless  v.  Seekright,  Breese, 
76,  and  it  has  never  been  departed  from.  In  that  case  the 
testator  gave  all  his  property,  real  and  personal,  to  his 
daughter,  but  provided  that  if  she  died  before  she  came  of 
age  the  estate  was  to  go  to  his  friend,  George  Lunceford. 
The  testator  died  in  1806  and  Lunceford  died  in  1808, 
during  the  lifetime  of  the  daughter,  who  died  in  181 5  or 
18 1 6,  under  the  age  of  twenty-one  years.  The  court  said 
that  at  common  law  contingent  remainders  and  executory 
devises  were  transmissible  and  would  descend  to  the  heirs 
of  the  persons  to  whom  they  were  limited  although  they 
should  die  before  the  contingency  happened,  and  held  that 
George  Lunceford  had  such  an  interest  as  descended  to  his 
heirs-at-law.  The  law  as  to  a  contingent  remainder  was 
recognized  in  Drury  v.  Drury,  271  111.  336,  where  it  was 
said  that  such  a  remainder  is  descendible  where  the  contin- 
gency is  not  as  to  the  persons  who  will  take  the  ultimate 
remainder  in  case  it  should  ever  vest,  and  the  rule  that 
executory  interests  may  be  assigned  or  devised  and  are 
transmissible  to  the  representatives  of  the  devisee  if  he 
dies  before  the  contingency  happens  is  ancient  and  settled. 
(4  Kent's  Com.  285.) 

One  exception  to  the  rule  of  law  that  executory  inter- 
ests are  transmissible  and  descend  to  heirs  is,  as  above 
stated,  where  the  interest  is  contingent  on  account  of  the 
person  in  whom  it  will  vest  on  the  happening  of  the  con- 
tingency. In  that  case  the  executory  interest  is  not  trans- 
missible, because  if  there  is  no  person  answering  the  given 
description  no  interest  has  attached  to  anyone.  Under  that 
exception  counsel  for  appellant  contend  that  the  executory 
devise  to  the  brothers  and  sisters  of  the  testatrix  and  John 
Smith  Blackstone  and  Ellen  Hartman  was  a  gift  to  a  class, 
the  members  of  which  were  to  be  ascertained  when  the 
devise  should  take  effect  in  possession.  If  a  gift  is  to  a 
class,  those  members  of  the  class  who  are  in  being  when 
the  gift  takes  effect  will  take  all  to  the  exclusion  of  pre- 
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deceased  members  of  the  class,  with  the  statutory  exception 
in  favor  of  a  child  or  grandchild  who  shall  die  before  the 
testator  and  where  no  provision  is  made  for  the  contingency. 
(Brczvick  V.  Anderson,  267  111.  169;  Drury  v.  Drury,  su- 
pxar,)  A  class,  in  its  ordinary  acceptation,  is  a  number 
or  body  of  persons  with  common  characteristics  or  in  like 
circumstances  or  having  some  common  attribute,  and,  as 
applied  to  a  devise,  it  is  generally  understood  to  mean  a 
number  of  persons  who  stand  in  the  same  relation  to  each 
other  or  to  the  testator.  A  definition  of  such  a  devise  gen- 
erally approved  is  as  follows :  "A  gift  to  a  class  has  been 
defined  as  a  gift  of  an  aggregate  sum  to  a  body  of  persons 
uncertain  in  number  at  the  time  of  the  gift,  to  be  ascer- 
tained at  a  future  time,  and  who  are  all  to  take  in  equal 
or  in  some  other  proportion,  the  share  of  each  being  de- 
pendent for  its  amount  upon  the  ultimate  number  of  per- 
sons." (i  Jarman  on  Wills, — 6th  ed. — 232.)  That  defini- 
tion was  quoted  in  Volunteers  of  America  v.  Peirce,  267 
111.  406,  where  the  question  was  whether  a  devise  to  a  trus- 
tee, with  directions  to  divide  the  residuary  estate  equally 
among  six  named  institutions,  was  a  gift  to  a  class,  and 
w^here  it  was  held  that  it  was  not  such  a  gift,  and  that  the 
language  of  a  will  must  disclose  an  intention  to  create  a 
class  or  the  beneficiaries  will  take  distributively.  It  will 
be  observed,  under  the  definition,  that  a  gift  to  a  class  is 
a  gift  to  a  body  of  persons  uncertain  in  number  at  the  time 
of  the  gift,  to  be  ascertained  at  a  future  time,  and  that  w-as 
regarded  as  a  test  in  Aii^jer  v.  Tatliam,  191  HI.  296.  In 
that  case  the  court  considered  w^hether  the  heirs-at-law  of 
Lucy  Auger,  deceased,  constituted  a  class  andMecided  that 
they  did  not,  giving  as  one  reason  that  at  the  time  the 
will  was  made  Lucy  Auger  was  dead,  and  reference  to  her 
heirs-at-law  was  a  reference  to  persons  then  definitely  as- 
certained,— as  much  so  as  if  they  had  been  specifically 
named.  In  this  case  Jane  Blackstone  was  sixty-four  years 
old  when  she  made  her  will.    A  brother  born  in  1795  had 
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died  in  1829  and  a  sister  had  died  in  18 18.  The  surviving 
brothers  and  sisters  were  old  people  and  were  as  definitely 
ascertained  as  if  they  had  been  specifically  named.  Fur- 
thermore, she  did  name  them  in  the  sixth  clause  of  the 
will,  where  she  described  them  as  "my  brothers  and  sis- 
ters, as  follows:  William  Glover,  James  Glover,  Samuel 
Glover,  Elizabeth  Ray  and  Ann  Glover." 

A  devise  is  not  a  gift  to  a  class  where  at  the  time  of 
making  it  the  number  of  devisees  is  certain  and  the  share 
each  is  to  receive  is  also  certain  and  in  no  way  dependent 
for  its  amount  on  the  members  surviving  when  the  contin- 
gency happens.  (In  re  Smith,  9  Ch.  Div.  117;  In  re  Kirn- 
berly,  150  N.  Y.  90;  Matter  of  King,  200  id.  189;  21  Ann. 
Cas.  412.)  The  devise  to  a  class  must  be  to  a  number  of 
persons  answering  some  general  description  or  having  some 
common  characteristics  or  relation  to  the  testator,  but  in  the 
construction  of  wills  the  prime  object  of  the  courts  is  to 
ascertain  the  intention  of  the  testator,  and  it  is,  perhaps, 
not  essential  that  there  should  be  only  such  description  and 
that  names  should  not  be  given  if  it  is  apparent  from  the 
context  that  the  testator  intended  to  give  the  property  to 
the  persons  named  as  a  class.  Prima  facie,  a  gift  to  a  class 
is  one  consisting  of  persons  who  are  included  and  compre- 
hended under  some  general  description  and  bear  some  rela- 
tion to  the  testator  or  have  some  common  relation  to  each 
other,  and  there  is  nothing  in  the  context  of  this  will  which 
would  justify  the  application  of  a  different  doctrine.  The 
brothers  and  sisters  of  the  testatrix  bore  a  definite  relation 
to  her  or  to  each  other,  but  John  Smith  Blackstone  and  El- 
len Hartman,  who  were  specifically  named,  were  not  with- 
in such  relation  and  would  not  have  been  her  heirs-at-law. 

The  brothers  and  sisters  were  definitely  ascertained 
when  the  will  was  made  and  were  not  to  be  ascertained  at 
some  future  time,  and  they,  with  John  Smith  Blackstone 
and  Ellen  Hartman,  did  not  come  within  any  definition  of 
a  class  of  persons.     The  devise  was  therefore  not  a  gift 
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to  a  class  and  the  executory  interest  was  transmissible  and 
descendible. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^ 


(No.  iiioi. — ^Judgment  affirmed.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  James  Marion  Miller  ct  al.  Plaintiffs  in  Error. 

Opinion  filed  April  ip,  igij — Rehearing  denied  June  f,  1917, 

1.  Criminai,  law — obtaining  money  through  promises  of  mar- 
riage may  constitute  the  confidence  game,  A  woman  who  enters 
into  an  agreement  to  marry  without  any  intention  of  keeping  her 
promise  but  docs  so  for  the  unlawful  purpose  of  gaining  the  man's 
confidence  and  obtaining  his  money  and  property,  and  thereby  ob- 
tains from  him  his  money  and  property,  is  guilty  of  the  confidence 
game  within  the  meaning  of  the  statute. 

2.  Same — meaning  of  word  "obtain"  in  the  Confidence  Game 
statute.  The  word  "obtain,"  in  the  Confidence  Game  statute,  has 
the  same  meaning  as  it  has  in  the  False  Pretense  statute,  and  means 
to  get  hold  of,  to  gain  possession  of  or  to  acquire,  and  the  offense 
consists  of  the  getting  hold  of  or  gaining  the  possession  of  money 
or  property  by  means  of  some  trick  or  device  or  swindling  opera- 
tion in  which  advantage  is  taken  of  the  confidence  of  the  victim, 
even  though  the  taking  may  also  constitute  larceny. 

3.  Same — offenses  under  Confidence  Game  and  False  Pretense 
statutes  distinguished.  It  is  the  means  by  which  the  property  is 
obtained  that  distinguishes  an  offense  under  the  Confidence  Game 
statute  from  an  offense  under  the  False  Pretense  statute  and  not 
the  character  of  the  title  or  the  benefit  that  is  obtained  by  the  swin- 
dler, as  the  title  obtained  in  either  case  will  not  enable  the  swindler 
to  hold  the  property  as  against  the  claim  of  the  party  swindled. 

4.  Same — a  cashie/s  check  is  property  within  the  meaning  of 
the  Confidence  Game  statute,  A  cashier's  check  is  a  draft  and  is 
property  within  the  meaning  of  the  Confidence  Game  statute  when 
delivered  and  put  into  circulation,  as  the  word  "property,"  in  this 
statute,  is  used  in  its  broadest  and  most  significant  sense,  including 
any  property  other  than  money. 

5.  Same — obtaining  money  in  any  amount  or  value  by  means 
and  by  use  of  the  confidence  game  is  sufficient.  The  obtaining  of 
money  in  any  amount  or  value  by  means  and  by  use  of  the  confi- 
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dence  game  will  constitute  the  crime  of  the  confidence  game,  and 
the  word  "money,"  in  an  indictment  for  such  crime,  imports  value. 

6.  Same — what  is  a  sufficient  description  of  draft  in  indictment 
for  the  confidence  game.  An  indictment  for  the  crime  of  the  confi- 
dence game,  charging  ^he  defendant  with  obtaining  a  certain  draft, 
stating  value,  need  not  give  a  more  definite  description  of  the  draft. 

7.  Same — objection  to  repugnancy  in  the  allegations  of  an  in- 
dictment must  be  taken  by  motion  to  quash.  No  advantage  can  be 
taken  for  repugnancy  in  the  allegations  of  an  indictment  except 
by  motion  to  quash,  as  the  charge  of  repugnancy  goes  merely  to 
the  form  of  the  indictment. 

8.  Same — what  evidence  may  be  admitted  in  prosecution  for  the 
confidence  gam£.  In  a  prosecution  for  the  crime  of  the  confidence 
game  it  is  proper  to  admit  in  evidence  all  the  gifts  from  the  victim 
to  the  swindler  and  the  facts  surrounding  them,  although  some  of 
them  were  given  more  than  three  years  before  the  filing  of  the  in- 
dictment, in  order  that  the  jury  may  understand  fully  the  purpose 
of  the  gifts  and  the  intentions  of  the  swindler;  and  it  is  proper  to 
show  that  all  of  the  victim's  property  was  obtained  before  the 
swindler  abandoned  her  pretensions. 

9.  Same — what  is  not  reversible  error.  Error  which  does  not 
materially  aflfect  the  result  of  the  trial  is  not  reversible  error. 

10.  Same — what  statement  in  prosecuting  attorney's  argument 
does  not  refer  to  fact  that  defendant  did  not  testify.  The  State's 
attorney  has  a  right  to  state  in  his  argument  that  the  defendants 
have  made  no  denial  of  certain  facts  that  were  proved  by  the  State 
and  to  argue  to  the  jury  the  full  force  of  the  facts  the  State  has 
proved;  and  such  statement  in  the  argument  is  not  in  violation  of 
the  statute  prohibiting  the  prosecutor  from  making  reference  to  or 
commenting  on  the  fact  that  the  defendants  did  not  testify. 

11.  Same — prosecuting  attorney  should  not  refer  to  the  poverty 
of  the  prosecuting  witness  in  his  argument.  In  a  prosecution  for 
the  crime  of  the  confidence  game  the  State's  attorney  should  not 
refer,  in  his  argument,  to  the  poverty  of  the  prosecuting  witness, 
the  victim  of  the  swindle,  where  such  reference  can  serve  no  other 
purpose  except  to  arouse  the  sympathy  of  the  jury. 

12.  Words  and  phrases — word  "property"  includes  commercial 
paper.  The  word  "property,"  as  commonly  used  and  understood  in 
the  commercial  world  and  as  defined  by  lexicographers,  includes 
checks,  drafts  and  all  commercial  paper. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Joseph  H.  Fitch,  Judge,  presiding. 
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WiLUAM  S.  Forrest,  Daniel  Donahoe,  and  Leo  L. 
DoNAHOE,  for  plaintiffs  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  C.  H.  Linscott,  and  Frank  Johnston,  Jr., 
(Edward  E.  Wilson,  and  George  C.  Bliss,  of  counsel,) 
for  the  People. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

An  indictment  containing  four  counts  was  returned  by 
the  grand  jury  of  Cook  county  at  the  June  term,  1910,  of 
the  criminal  court  of  said  county,  against  J.  Marion  Miller 
and  Lodavine  Miller,  plaintiffs  in  error.  The  trial  resulted 
in  a  verdict  of  guilty  by  the  jury  on  the  fourth  count,  the 
court  having  previously  quashed  the  first  three  counts  of 
the  indictment.  Motions  for  new  trial  and  in  arrest  of 
judgment  were  overruled  on  September  12,  1916,  and  plain- 
tiffs in  error  were  adjudged  guilty  and  sentenced  by  the 
court  to  serve  an  indefinite  term  in  the  penitentiary  at  Joliet. 

The. fourth  count  of  the  indictment  charges  plaintiffs 
in  error  with  obtaining  from  Thomas  Foulkes,  by  means 
and  by  use  of  the  confidence  game,  the  following  things: 
"A  large  amount  of  money,  goods  and  personal  property, 
to-wit :  One  thousand  seven  hundred  and  fifty  dollars,  law- 
ful money  of  the  United  States  of  America;  one  draft,  the 
same  being  an  instrument  of  writing,  a  more  particular  de- 
scription of  which  said  draft  is  to  the  said  jurors  unknown, 
of  the  value  of  one  thousand  seven  hundred  and  fifty  dol- 
lars ;  and  one  draft,  the  same  being  an  instrument  of  writ- 
ing of  the  value  of  one  thousand  seven  hundred  and  fifty 
dollars;  the  goods,  money  and  personal  property  of  said 
Thomas  Foulkes.'* 

Plaintiff  in  error  J.  Marion  Miller,  hereinafter  referred 
to  as  J.  Marion,  is  an  attorney  at  law  and  has  his  office  in 
the  city  of  Chicago.  The  other  plaintiff  in  error,  Loda- 
vine Miller,  hereafter  referred  to  as  Lodavine,  is  a  sister 
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of  J.  Marion  and  resided  in  the  city  of  Chicago.  In  1901 
Thomas  Foulkes  was,  and  had  been  since  1876,  living  on  a 
farm  near  Danbury,  Iowa,  and  was  engaged  in  farming.  In 
that  year  he  went  to  Chicago  with  some  stock  and  had  a  con- 
versation with  Dr.  Francis  M.  Stewart,  who  asked  Foulkes 
to  write  to  Lodavine.  Foulkes  went  home  and  wrote  a  let- 
ter to  Lodavine,  never  up  to  that  time  having  seen  her  or 
been  introduced  to  her.  She  replied  to  his  letter  and  sent 
him  her  photograph,  and  they  continued  their  correspond- 
ence until  about  September,  1902,  when  he  went  to  Chi- 
cago to  see  her.  He  called  on  her  at  her  residence,  486 
Fullerton  avenue.  In  their  conversation  she  told  him  that 
she  was  thinking  of  going  away,  and  if  she  didn't  go  away 
she  wanted  to  go  down  and  meet  him  the  next  day  at  his 
stopping  place,  the  Chicago  Hotel.  She  did  meet  him  there 
the  next  day.  They  had  supper  together  that  evening  and 
went  to  a  theater.  On  returning  home  Foulkes  wrote  to 
her  and  asked  her  to  marry  him.  She  replied  promptly 
(October,  1902,)  and  accepted  his  proposal  of  marriage. 
In  answering  his  next  letter  she  wrote  him  that  she  would 
be  very  happy  to  have  a  diamond  ring  and  asked  him  for 
$300  with  which  to  buy  it.  He  replied  that  he  could  not 
give  her  $300  to  buy  a  ring  but  enclosed  in  his  letter  $100 
for  that  purpose.  Very  shortly  thereafter  she  wrote  him 
that  she  had  a  suit  pending  against  the  Chicago  Union  Trac- 
tion Company  and  asked  him  for  $200  to  pay  expenses.  He 
immediately  sent  her  $200  in  a  letter,  in  which  he  asked 
her  when  they  were  going  to  get  married.  She  replied  that 
she  couldn't  get  married  until  her  suit  was  over  with  said 
company.  Shortly  following  this  letter  she  wrote  and  ob- 
tained from  him  further  sums  of  $300  and  $500,  respec- 
tively, to  pay  the  expenses  of  said  suit,  and  in  the  letter  in 
which  she  wrote  for  the  $500  she  told  him  that  she  had 
to  get  a  great  many  witnesses  from  Iowa  at  considerable 
expense,  and  that  she  would  never  ask  him  for  any  more 
money  if  he  would  send  her  that  amount.     He  mailed  her 
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the  two  last  named  amounts,  and  in  May,  1903,  she  wrote 
for  $800  "to  carry  her  through  for  another  yean"  He  did 
not  answer  that  letter  or  write  her  further  until  late  in  1903. 
In  October,  1903,  she  paid  him  an  unsolicited  visit,  at  which 
time  she  asked  him  to  write  her  again.  She  took  dinner 
with  him  at  his  home  and  in  the  evening  he  took  her  to 
the  Danbury  depot  in  his  buggy.  On  the  way  to  the  depot 
she  said  to  him,  "Tommy,  I  love  you  dearly;  you  have 
made  me  some  trouble ;  now  I  would  like  to  have  you  give 
me  some  money  to  go  back."  He  told  her  he  had  $65  in 
his  pocket  and  gave  it  to  her,  but  he  failed  to  write  to  her. 
She  visited  him  at  his  home  again  in  November,  1903.  At 
the  conclusion  of  her  visit,  at  her  request,  he  took  her  to 
Battle  Creek,  Iowa,  and  on  their  way  there  she  kissed  him 
and  told  him  "how  dearly  she  loved  him,"  and  again  asked 
him  to  write  to  her.  He  told  her  he  would.  She  then  asked 
him  for  some  money.  He  borrowed  $20  at  the  lumber  yard 
and  gave  it  to  her.  They  had  supper  together  at  the  hotel, 
after  which  she  took  the  train  to  Chicago  and  he  drove  back 
to  Danbury.  The  correspondence  between  them  went  along 
smoothly  after  this  visit  until  about  April,  19 10.  He  be- 
came desperately  in  love  with  her,  and  by  protestations  of 
love  and  repeated  assurances  that  she  would  marry  him 
w^hen  her  lawsuit  was  over  she  gained  his  full  confidence 
and  implicit  faith  in  her  sincerity.  She  continued  her  well- 
designed  and  systematic  plan  of  obtaining  his  money  and 
property.  Every  purpose  for  which  she  asked  money  of 
him  was  in  some  way  made  to  appear  feasible  and  that  it 
was  solicited  for  the  common  benefit  of  both  and  in  view 
of  their  eventual  marriage.  She  obtained  from  him  more 
than  $10,000  of  his  money  and  property  and  left  him  prac- 
tically penniless.  The  following  tabulation  shows  the  vari- 
ous amounts  of  money  she  obtained  from  him  and  the  pre- 
tended purposes  for  which  she  solicited  it,  together  with  the 
dates  she  received  it,  to-wit : 
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Nov. 

Same 

Jan. 

Mar. 

Oct. 

Nov. 

Apr. 

Aug. 

Nov. 

Dec. 

May 

Aug. 

Sept. 

July 

May 

July 

Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

Jan. 


1902,  for  her  wedding  ring $100.00 

1902,  expenses  for  her  traction  suit 200.00 

1903,  same  purpose 300.00 

1903,  same  purpose 500.00 

1903,  expenses  from  his  to  her  home 65.00 

1903,  same,  expenses  home. 20.00 

^90St  to  run  rooming  house  in  Oregon 800.00 

1905,  expenses  to  locate  in  California 350.00 

1905,  to  buy  chicken  ranch  in  California 350.00 

1905,  additional  for  chicken  ranch 50.00 

1906,  to  buy  lots  in  California  for  their  home 1200.00 

1906,  for  furniture  for  their  intended  home 550.00 

1906,  to  buy  and  move  house  on  lots  in  California. .  400.00 

1907,  for  another  home  at  Long  Beach,  California.  .3047.96 

1908,  expenses  to  Chicago  about  her  suit 5.00 

1908,  for  support  and  maintenance 50.00 

1908,    "        "  "  "  50.00 

1908,    "        "  "  "  50.00 

1908,    "        "  "  "  50.00 

1908,    "        "  "  "  *. 50.00 

1908,    "        "  "  "  50.00 


1910,  their  expenses  to  Honolulu  to  get  married. . .  .1750.00 
In  1905  Lodavine  informed  Foulkes  that  she  was  tired 
of  Chicago  and  wanted  to  locate  in  California.  She  had  re- 
peatedly assured  him  that  they  would  get  married  when  her 
said  suit  was  over.  Before  going  to  California  she  asked 
him  to  see  her  brother,  J.  Marion,  at  his  office,  and  to  tell 
him  they  were  going  to  get  married  and  to  ask  him  what 
he  thought  about  it.  He  did  as  requested,  and  J.  Marion 
said  to  him  that  their  proposed  marriage  was  all  right  with 
him.  After  she  got  to  California  she  continued  writing  to 
Foulkes,  who  had  remained  at  Danbury  on  his  farm.  She 
wrote  him  glowing  descriptions  of  the  country  and  asked 
him  to  come  out  there  to  live.  In  June,  1907,  he  sold  his 
farm  and  went  to  California,  arriving  there  in  July,  1907, 
with  two  drafts, — one  for  $2547.96  and  the  other  for 
$500, — which  was  about  all  the  money  he  had  left.  She 
met  him  at  the  station  in  Los  Angeles  and  took  him  to  a 
rooming  house  where  she  had  secured  a  room  for  him.  A 
few  days  later  she  informed  him  that  she  had  traded  the 
two  lots  she  had  bought  in  Glendale,  California,  for  eighty 
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acres  of  mahogany  timber  land  in  New  Mexico,  and  asked 
him  for  said  drafts  to  purchase  another  nice  little  house  in 
Latin,  California,  at  the  Long  Beach  line.  He  indorsed  and 
delivered  to  her  the  drafts  and  she  bought  the  property,  con- 
sisting of  five  lots  and  a  house,  and  took  the  title  in  both 
their  names.  He  went  to  the  property  and  lived  there  until 
the  fall  of  1909.  She  continued  to  live  in  Los  Angeles  un- 
til May,  1908,  when  she  went  to  Chicago,  presumably  to 
close  up  her  legal  matters.  During  her  stay  in  California 
she  visited  him  at  their  house  in  Latin  and  they  would  have 
dinners  and  suppers  there  together.  Every  time  she  visited 
him  there  she  would  kiss  him  and  pat  him  on  the  hand  and 
tell  him  "how  dearly  she  loved  him,"  and  that  she  wished 
her  suit  was  over  so  they  could  get  married.  Shortly  be- 
fore she  left  for  Chicago,  in  May,  1908,  she  told  him  that 
her  uncle  had  died  in  Honolulu,  leaving  her  $25,000  or 
$30,000  worth  of  property,  ancj  asked  him  to  borrow  $2000 
from  his  brother  to  pay  their  expenses  so  they  could  get 
married  and  go  to  Honolulu.  He  made  an  effort  to  borrow 
the  money  but  it  appears  that  he  failed  to  get  it.  After  she 
got  to  Chicago  she  wrote  him,  advising  him  to  sell  the  Latin 
property  and  that  she  would  send  a  deed  to  it  if  he  could 
sell  it.  He  returned  to  Chicago  in  1909  on  her  information 
to  him  that  a  certain  attachment  suit  which  Dr.  Stewart 
was  prosecuting  against  a  certain  farm  of  Foulkes'  in  Min- 
nesota was  coming  up  for  trial.  Foulkes  had  previously 
paid  J.  Marion  $100  to  attend  to  this  suit,  after  J.  Marion 
had  written  him,  while  he  was  on  his  farm  at  Danbury, 
that  the  suit  had  been  instituted.  The  record  does  not  show 
that  any  such  a  suit  was  tried  or  what  became  of  it.  Shortly 
after  Foulkes  arrived  in  Chicago  both  Lodavine  and  J.  Ma- 
rion informed  him  that  Lodavine's  suit  with  the  traction 
company  had  been  settled  for  $2700. 

Foulkes,  while  in  Chicago,  received  his  mail  at  J.  Ma- 
rion's office.  He  showed  J.  Marion  a  letter  he  had  received 
from  one  McConnell,  of  Kansas  City,  offering  $1700  for 
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the  Latin  property.  Foulkes  wanted  $1800  for  it.  J.  Ma- 
rion advised  him  to  split  the  difference  with  McConnell  and 
make  the  sale  so  that  Foulkes  and  Lodavine  could  go  to 
Honolulu.  Foulkes  agreed  to  it,  and  J.  Marion  then  negoti- 
ated the  sale  for  him  of  that  property  and  received  from 
McConnell  a  $1750  cashier's  check  drawn  on  the  Westport 
Avenue  Bank  of  Kansas  City,  Missouri,  by  its  cashier,  Jan- 
uary 13,  1910,  payable  to  the  order  of  J.  Marion  Miller. 
J.  Marion  indorsed  the  check  in  blank  to  Foulkes.  The 
next  day,  while  they  were  in  J.  Marion's  office,  Lodavine 
asked  Foulkes  to  give  the  draft  to  her.  She  said  she  would 
keep  it  for  him  until  they  got  ready  to  go  to  Honolulu ;  that 
she  was  afraid  he  would  lose  it ;  and  he  accordingly  deliv- 
ered it  to  her  then  and  there.  She  later  indorsed  the  check 
in  blank  and  got  credit  for  it  in  the  American  Trust  and 
Savings  Bank  of  Chicago.  That  check  was  later  indorsed  by 
the  American  Trust  and  Savings  Bank  of  Chicago,  the  Con- 
tinental National  Bank  of  Chicago  and  the  Inter-State  Na- 
tional Bank  of  Kansas  City,  and  the  check  bears  on  its  face 
a  circular  stamp-mark  reading,  "Westport  Avenue  Bank, 
Kansas  City,  Missouri,"  and  across  the  center  of  the  stamp- 
mark,  "Paid  Jan.  20,  1910,"  is  written.  A  few  days  later 
Lodavine  went  with  Foulkes  down  to  the  room  at  Mrs.  Pos- 
segger's,  on  Center  street,  Chicago,  which  she  had  rented 
for  him  previous  to  his  return  from  California.  She  told 
him  she  wanted  to  fix  up  his  trunk  so  that  they  could  get 
ready  to  go  to  Honolulu,  and  that  there  were  some  things 
in  his  trunk  that  he  would  not  want.  She  took  out  a  large 
amount  of  letters  and  told  him  to  put  them  in  the  stove 
and  burn  them.  He  did  as  she  directed.  In  that  package 
of  letters  were  all  the  letters  that  she  had  written  him  that 
he  had  at  that  time  in  his  possession,  except  a  few  that 
happened  to  be  in  his  valise.  She  had  previously,  on  her 
first  visit  to  him  at  his  home  in  Danbury,  taken  possession 
of  all  the  letters  in  his  possession  that  she  had  written  to 
him  up  to  that  time.    In  April,  1905,  she  got  possession  of 
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a  package  of  letters  that  had  been  written  to  him  by  her 
after  her  said  first  visit  to  him.  She  and  her  counsel  at 
the  trial  of  this  case  declined,  on  notice,  to  produce  any 
of  her  letters  written  to  him  or  any  of  his  letters  written 
to  her  or  to  state  where  they  were. 

On  February  i,  19  lo,  Lodavine  told  Foulkes  that  Miss 
Ellen  Roberts,  an  attorney  at  law  in  Chicago,  had  sued  him 
and  her  for  $50,000  and  that  they  would  have  to  stay  in 
Chicago  to  appear  at  the  trial,  and  that  she  could  not  go 
to  Honolulu  after  getting  the  "subpoena."  J.  Marion  also 
spoke  to  him  about  the  Ellen  Roberts  suit  shortly  thereafter, 
and  told  him  that  the  sheriff  had  been  at  his  office  with  a 
"subpoena"  for  Foulkes,  and  that  he  and  Lodavine  would 
have  to  stay  in  Chicago  and  appear  in  the  suit  and  could 
not  go  to  Honolulu  until  it  was  over.  J.  Marion  showed 
him  the  "subpoena"  but  did  not  give  it  to  him,  and  said 
he  told  the  sheriff  that  it  was  not  necessary  for  him  to 
come  there  and  serve  it  on  Foulkes  and  that  he  would  give 
it  to  Foulkes  when  he  came.  Foulkes  was  never  ser\'^ed 
with  process  or  notified  of  any  such  suit  thereafter. 

In  February,  19 10,  while  Foulkes  was  waiting  in  Chi- 
cago to  appear  in  the  suit  of  Ellen  Roberts  that  never  there- 
after came  up,  without  means  to  stay  or  to  get  away  from 
Chicago,  Lodavine  at  her  house  told  him  that  if  he  didn't 
want  to  stay  there  he  could  go  to  Los  Angeles,  and  to  go 
ask  J.  Marion  if  Foulkes  could  depend  upon  getting  $50  a 
month  out  of  his  Paulina  street  property.  J.  Marion  had 
that  property,  which  belonged  to  Foulkes,  for  the  purpose 
of  renting  it  for  him.  J.  Marion  told  him  that  he  could 
depend  upon  getting  $50  a  month  out  of  the  rent  of  that 
property;  that  he  was  entitled  to  it;  that  there  was  one 
flat  not  rented,  and  that  after  it  was  rented  he  might  get 
more.  Foulkes  had  previously  deeded  that  property  to  Lo- 
davine, at  her  request,  to  get  the  money  to  go  to  Honolulu. 
She  was  unable  to  borrow  any  money  on  it,  and  the  record 
does  not  show  whether  she  deeded  it  back  to  Foulkes  or  not. 
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About  March  i,  19  lo,  Foulkes  started  back  to  Los  Angeles, 
California.  Lodavine  went  to  the  railway  station  with  him 
and  gave  him  a  bible.  Her  parting  injunction  to  him  was 
to  join  the  church  when  he  arrived  at  Los  Angeles,  as  that 
would  put  him  in  the  hands  of  good  people;  that  if  he  got 
a  chance  to  marry  a  rich  widow  he  should  do  so ;  that  she 
(Lodavine)  could  be  a  better  mother  to  him  than  a  wife, 
and  not  to  marry  anyone  until  he  had  consulted  her.  After 
he  got  to  California  she  wrote  him  a  few  letters  and  he 
wrote  her  a  few,  in  the  last  of  which  he  asked  her  for  $300 
to  pay  a  man  out  there  whom  he  owed.  She  answered  the 
letter  but  sent  him  no  money.  He  never  heard  from  her 
again. 

While  Foulkes  was  in  California  in  the  spring  of  1908, 
J.  Marion  wrote  him  that  he  had  rented  for  him  his  Paulina 
street  property  in  Chicago  at  $50  per  month,  and  sent  him 
$50  for  the  first  month's  rent  collected  in  June  of  that  year. 
When  Lodavine  left  California,  in  May,  1908,  she  told 
Foulkes  she  had  no  money  and  that  her  attorneys  would 
have  to  send  her  a  ticket  to  go  to  Chicago.  He  had  only 
$15  in  money  at  that  time  and  gave  her  $5  of  it.  She  asked 
him  to  write  J.  Marion  to  pay  her  the  rent  money  on  the 
Paulina  street  property  when  she  got  to  Chicago.  He  wrote 
J.  Marion  that  Lodavine  said  she  had  no  money  and  asked 
him  to  pay  the  rent  money  direct  to  her.  She  told  Foulkes, 
when  he  got  to  Chicago,  that  she  got  the  rent  money,  and 
had  him  give  her  receipts,  made  to  her  brother,  J.  Marion, 
for  the  money  so  collected  by  her  while  Foulkes  was  in 
California.  Six  of  those  receipts  were  given  in  evidence  by 
plaintiffs  in  error.  The  above  tabulation  also  indicates  those 
six  payments  to  Lodavine.  While  Foulkes  was  in  Chicago 
J.  Marion  paid  him  $50  of  that  rent  collected  February  15, 
1910,  and  he  went  to  California  on  that  money.  Lodavine 
paid  for  a  suit  of  clothes  he  bought  at  the  Fair  just  before 
he  left,  and  that  suit  of  clothes  and  the  bible  were  the  only 
property  or  money  that  he  ever  got  back  from  her  out  of 
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all  the  money  she  obtained  from  him.  After  he  got  to  Cali- 
fornia J.  Marion  sent  him  $50  a  month  for  the  months  of 
March,  April  and  May,  1910,  the  rent  collected  on  his  prop- 
erty for  those  months,  and  that  ended  the  transactions  of 
Foulkes  with  plaintiffs  in  error. 

The  evidence  in  the  record  clearly  proves  that  Lodavine 
entered  into  the  marriage  contract  with  Foulkes  without  any 
intention  of  keeping  that  promise,  but  did  it  for  the  unlaw- 
ful purpose  of  gaining  his  confidence,  so  that  she  might  ob- 
tain from  him  his  money  and  property,  as  contended  by  the 
State.  Her  unlawful  conduct  was  clearly  a  confidence  game 
within  the  meaning  of  the  statute,  and  she  was  proven  guilty, 
beyond  all  reasonable  doubt,  of  obtaining  by  means  and  by 
use  of  the  confidence  game  the  money  and  property  of 
Foulkes,  as  charged  in  the  indictment.  The  evidence  also 
conclusively  shows  that  J.  Marion  was  cognizant  of  her  un- 
lawful conduct,  and  that  he  aided  and  assisted  her  in  the 
commission  of  her  crime  and  is  therefore  guilty  as  an  ac- 
cessory before  the  fact.  The  contention  cannot  be  main- 
tained that  Lodavine  was  merely  guilty  of  the  breach  of  a 
marriage  contract.  Her  breach  of  that  contract  was  a  mere 
incident  of  her  false  and  fraudulent  scheme  to  obtain  from 
Foulkes  his  money.  She  entered  into  the  contract  and  made 
her  declarations  of  love  and  affection  and  repeated  vows 
that  she  would  keep  her  promise  for  the  unlawful  purpose 
of  obtaining  his  confidence  and  his  money,  and  for  that 
purpose,  only.  The  transaction  was  clearly  a  ''swindling 
operation,"  in  which  she  took  advantage  of  the  confidence 
reposed  in  her  by  Foulkes, — a  confidence  w^hich  she  had  ob- 
tained by  deceit  and  false  promises  as  aforesaid.  The  case 
comes  clearly  within  the  Confidence  Game  statute.  Chilson 
V.  People,  224  111.  535 ;  People  v.  IVeil,  243  id.  208. 

The  facts  already  recited  were  practically  undisputed  by 
plaintiffs  in  error.  Neither  of  them  testified  on  the  trial. 
The  only  evidence  offered  by  them  was  thirty-four  exhibits, 
consisting,  among  others,  of  eleven  receipts  and  checks  for 
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$50  each,  and  were  given  for  the  rent  of  the  Paulina  street 
property,  as  already  explained ;  also  two  receipts,  dated  July 
20,  1904,  and  April  8,  1908,  respectively,  for  $1140.37  and 
$800,  both  of  which  were  made  to  Lodavine.  The  former 
recites  that  it  is  in  full  of  all  notes  and  interest  and  all  de- 
mands on  her;  the  latter,  that  it  is  in  full  of  the  amount 
she  owed  him.  Both  purport  to  be  written  at  Danbury, 
Iowa,  and  signed  by  Foulkes.  Foulkes  testified  positively 
that  he  never  wrote  or  signed  either  of  those  receipts,  and 
never  received  the  money,  or  any  part  thereof,  mentioned 
therein.  No  one  contradicted  Foulkes'  testimony  except  an 
expert  witness  on  handwriting, — the  only  witness  who  tes- 
tified for  plaintiffs  in  error, — who  merely  testified  that  it 
was  his  opinion  that  the  same  party  signed  those  receipts 
who  signed  other  exhibits  in  the  case  admitted  to  be  in 
Foulkes'  handwriting.  The  other  twenty-one  exhibits  con- 
sisted of  eighteen  letters  and  five  envelopes,  each  of  two  of 
the  envelopes  being  joined  with  a  letter,  the  four  being  in- 
troduced as  two  exhibits.  The  five  envelopes  were  admit- 
ted by  Foulkes  to  be  part  of  the  envelopes  addressed  by  him 
to  Lodavine  at  Danbury,  each  containing  one  of  the  letters 
written  by  him  to  her.  Foulkes  also  admitted  that  thirteen 
of  the  letters  made  exhibits  were  written  by  him  and  signed 
by  him.  He  further  testified,  however,  in  rebuttal,  that 
those  thirteen  letters  were  written  by  him  in  J.  Marion's 
office  in  the  fall  of  1905,  and  that  all  of  them  were  dictated 
to  him  by  Lodavine  in  said  office  while  J.  Marion  was  "out- 
side of  the  door"  of  the  office;  that  Lodavine  there  told 
him  that  the  Chicago  Union  Traction  Company's  attorneys 
served  notice  on  her  attorney  to  produce  all  correspondence 
between  her  and  Foulkes ;  that  the  company  wanted  to  show 
that  they  were  to  be  married,  and  that  if  she  was  able  to 
be  married  "she  was  not  hurt  so  bad  she  needed  damages ;" 
that  she  said,  "I  am  going  to  fool  'em  a  trip,"  and  asked 
him  to  be  at  the  trial  when  it  came  up  and  identify  the  let- 
ters so  written  by  him.    She  also  told  him  that  she  had  the 
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letters  originally  written  by  him  of  the  dates  given  the  let- 
ters then  dictated  to  him.  Those  letters  purported  to  be  all 
written  from  Danbury,  Iowa,  and  bore  dates  prior  to  the 
date  they  were  dictated,  and  every  word  in  them  was  dic- 
tated to  Foulkes  by  her  and  written  by  him  just  as  she  dic- 
tated them.  These  letters  were  by  no  means  sentimental  or 
in  any  sense  love  letters.  They  were  designed,  evidently,  as 
evidence  to  establish  thereafter  those  very  facts,  as  well  as 
the  further  fact  that  Foulkes  had  loaned  her  the  money 
that  she  had  gotten  from  him  at  an  usurious  rate  oi  inter- 
est, and  contrary  to  the  real  facts  in  the  case.  The  follow- 
ing exact  copies  of  four  of  those  letters  are  here  appended, 
to-wit : 

"December  8th,  1901,  Danbury,  Iowa.  Miss  Lodavine  Miller. 
Dear  Madam :  I  heard  from  your  Uncle  William  that  you  had  been 
hurt  in  a  street  car  wreck  and  the  girls  wanted  me  to  write  to  find 
out.  Agnes  is  coming  to  Chicago  and  will  stop  to  see  you,  she  is 
on  her  way  to  Ohio.  The  weather  is  very  cold  and  is  very  hard 
on  stock.  We  lost  15  little  pigs  and  some  sheep.  Resp.,  Thomas 
Foulkes." 

"November  i,  1902,  Lodavine  Miller.  Yes,  I  have  some  spare 
money  and  would  like  to  loan  it.  I  will  charge  you  ten  per  cent 
for  it,  and  would  like  for  you  take  it  for  two  years,  yours  truly, 
Thomas  Foulkes,  Danbury,  Iowa." 

"December  27,  1902,  Lodavine  Miller.  We  are  — to  hear  that 
you  are  no  better  and  1  know  it  costs  you  so  much.  I  would  loan 
you  a  thousand  dollars  at  ten  per  cent,  with  your  note.  You  can 
give  me  three  notes,  one  for  $200,  one  for  $300,  and  one  for  $500, 
and  the  interest  won't  be  so  hard  you  to  pay.  Do  you  think  ten 
per  cent  is  too  high?  Yours  truly,  Thomas  Foulkes,  Danbury, 
Iowa." 

"July  26,  1904.  Danbury,  Iowa.  Dear  Madam:  How  are  you 
feeling  now?  Do  you  still  have  those  pains?  You  ought  to  go 
to  the  country.  We  have  20  littlfe  pigs.  Received  a  draft  from 
your  father  for  the  amount  in  full  of  money  you  borrowed  of  me. 
In  —  a  receipt  in  full  receipted  by  me.  Kindly  answer  this.  Thomas 
Foulkes." 

Two  others  of  those  exhibits  admitted  by  Foulkes  to  be 
in  his  handwriting  were  letters  written  by  him  to  Lodavine 
in  July,  1908,  and  April  16,  1910,  respectively.  Their  con- 
tents bear  no  special  significance  in  this  case.    The  former 
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starts  off,  "Dear  Loda/'  and  closes  with  "best  wishes,  I  am, 
yours,"  while  in  the  latter  he  addresses  her  as  "My  dear 
Lodavine."  The  letters  contain  information  about  their  in- 
tended home  and  the  garden,  and  some  rather  enthusiastic 
remarks  about  meeting  four  old  friends  out  there  with 
whom  he  played  marbles  when  a  boy,  etc.  Considering  the 
cool  reception  that  he  got  from  Lodavine  when  he  left  Chi- 
cago, the  letter  of  April,  1910,  is  evidence  that  he  was  not 
so  lacking  in  love  and  sentiment  for  her  as  he  was  in  the 
other  letters  made  to  appear,  which  were  dictated  by  her  to 
him  in  1905.  Foulkes  also  admitted  writing  another  one  of 
said  exhibits,  a  letter  to  J.  Marion  dated  April  20,  1905,  in 
which  Foulkes  enclosed  him  a  draft  for  $100  to  pay  for 
legal  services  to  be  rendered  by  J.  Marion  in  Foulkes'  suit 
instituted  by  Dr.  Stewart,  and  is  in  answer  to  one  written 
to  him  by  J.  Marion  about  the  same  matter.  H^  makes  an 
uncomplimentary  remark  about  Dr.  Stewart,  but  the  letter 
has  no  significance  in  this  case  except  as  otherwise  explained 
in  this  opinion. 

Another  one  of  those  exhibits  which  Foulkes  admitted 
writing  is  dated  October  10,  1903,  and  purports  to,  be  writ- 
ten at  Danbury,  Iowa,  and  is  addressed  to  H.  J.  Walters. 
In  the  letter  he  seems  to  accuse  Walters  and  one  Leonard 
of  having  a  package  of  papers  which  was  taken  out  of 
Foulkes'  pocket,  and  also  connects  Stewart's  name  with 
them,  and  charges  them  with  being  habitual  robbers  of 
farmers.  He  concludes  with  this  sentence:  "My  attorney 
has  the  matter  in  charge  and  has  lots  of  letters  from  farm- 
ers that  you  and  Leonard  and  Stewart  have  robbed."  We 
do  not  see  any  legitimate  bearing  that  this  letter  can  have 
upon  the  case.  Besides,  Foulkes  positively  testified  that  it 
was  dictated  to  him  by  Lodavine  at  his  home  on  her  first 
visit  there  and  that  she  dictated  every  word  in  it.  He  ad- 
mits that  there  are  some  things  in  this  letter  that  are  un- 
true, and  that  there  were  also  many  things  in  the  other  let-r 
ters  that  she  dictated  to  him  that  were  untrue,  and  that  he 
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knew  it  when  he  wrote  them.  He  gives  as  his  explanation 
the  fact  that  he  was  desperately  in  love  with  her  and  simply 
did  as  she  suggested.  The  last  exhibit  is  a  letter  purport- 
ing to  be  written  by  Foulkes  on  March  19,  1913,'to  J.  W. 
Miller.  The  substance  of  the  letter  is  that  he  has  known 
Lodavine  for  eleven  years  and  has  never  known  her  to  be 
immoral  and  that  she  is  an  honorable  and  virtuous  woman, 
whatever  "Dr.  Stewart,  PUlen  Roberts  or  anybody  else  says 
to  the  contrary."  The  letter  further  states  that  Dr.  Stewart 
and  Ellen  Roberts  induced  him  to  have  plaintiffs  in  error 
indicted,  and  all  that  he  ever  said  about  them  was  "a  lie 
and  perjury,"  and  calls  on  his  Maker  to  have  mercy  on  his 
soul.  Foulkes  positively  testified  that  he  never  wrote  the 
letter  or  any  part  of  it.  He  was  only  contradicted  by  the 
opinion  of  the  expert  in  the  manner  already  related. 

The  rebuttal  testimony  of  Foulkes,  with  his  counter- 
charges against  Lodavine,  if  true,  must  be  considered  as 
very  damaging  testimony  against  her,  and  the  introduction 
of  the  exhibits  can  only  be  looked  upon  as  very  damaging 
to  plaintiffs  in  error's  case  if  the  jury  believed,  as  they  were 
warranted  in  believing,  that  his  counter-charges  were  true. 

It  is  contended  by  plaintiffs  in  error's  counsel  that  there 
is  no  evidence  in  the  record  tending  to  prove  that  plaintiffs 
in  error,  or  either  of  them,  obtained  the  said  cashier's  check. 
This  contention  is  based  upon  the  assumption  that  "obtain," 
within  the  meaning  of  the  Confidence  Game  statute,  means 
to  acquire  title  to, — not  merely  to  acquire  possession  of, — 
money  or  property.  It  is  true,  as  stated  by  counsel,  that  the 
evidence  is  that  Lodavine  asked  Foulkes  for  the  check  and 
got  possession  of  it  with  the  declaration  that  she  wanted  to 
keep  it  for  him  until  they  went  to  Honolulu,  because  she 
w^as  afraid  he  would  lose  it.  It  is  also  true  tliat  after  she 
got  possession  of  it  she  converted  it  to  her  own  use,  and 
never  afterwards  returned  it  or  offered  to  return  it,  or  any 
part  of  the  proceeds  thereof.  The  word  "obtain,"  as  used 
in  this  statute,  has  the  same  meaning  as  it  has  in  the  False 
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Pretense  statute,  as  argued  by  counsel  for  plaintiffs  in  er- 
ror. As  used  in  both  statutes  the  word  "obtain"  means  to 
get  hold  of;  to  gain  possession  of  or  to  acquire.  Under 
the  Confidence  Game  statute  the  offense  consists  of  the  get- 
ting hold  of  or  gaining  the  possession  of  money  or  property 
by  means  of  some  trick  or  device  or  swindling  operation  in 
which  advantage  is  taken  of  the  confidence  of  the  victim 
reposed  in  the  swindler.  (.Chilson  v.  People,  supra. )  Un- 
der the  False  Pretense  statute,  whoever,  with  intent  to  cheat 
or  defraud,  shall  designedly,  by  color  of  any  false  token 
in  writing,  or  by  any  other  false  pretense,  obtain  from  any 
person  any  money  or  personal  property  is  guilty  of  obtain- 
ing money  or  property  by  false  pretenses.  Under  a  New 
York  statute  almost  in  the  identical  language  as  ours  it 
was  held  that  the  word  "obtain,"  in  that  statute,  meant  the 
same  as  the  word  "get"  in  its  sense  of  acquire, — i,  e.,  the 
obtaining  some  benefit  by  the  party  getting  the  property  or 
money.  (6  Words  and  Phrases,  4894.)  It  is  the  means 
by  which  the  property  is  obtained  that  distinguishes  the 
two  offenses,  and  not  the  character  of  the  title  or  the  bene- 
fit that  is  obtained  by  the  swindler.  A  title  is  obtained  in 
neither  case  that  will  enable  the  swindler  to  hold  the  prop- 
erty as  against  the  claim  of  the  party  swindled.  It  makes 
it  no  less  an  offense  under  the  Confidence  Game  statute  that 
the  character  of  the  taking  or  of  acquiring  the  property, 
or  the  intent  with  which  it  was  obtained,  may  constitute 
larceny  under  the  holding  in  the  case  of  People  v.  Johnson, 
113  111.  99,  cited  by  counsel.  It  is  sufficient  that  the  evi- 
dence shows  that  Lodavine  obtained  the  check  by  the  use 
and  by  means  of  the  confidence  game. 

A  cashier's  check  is  a  draft.  (Cutter  v.  Reynolds,  64 
111.  321.)  It  is  property,  within  the  meaning  of  the  Con- 
fidence Game  statute,  when  delivered  and  put  into  cir- 
culation. (People  V.  Bertsche,  265  111.  272.)  The  word 
"property,"  in  this  statute,  is  used  in  its  broadest  and  most 
significant  sense  and  is  intended  to  include  any  property 
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other  than  money.  The  statute  reads :  "Every  person  who 
shall  obtain,  or  attempt  to  obtain,  from  any  other  person  or 
persons,  any  money  or  property,  by  means  or  by  use  of  any 
false  or  bogus  checks,  or  by  any  other  means,  instrument  or 
device,  commonly  called  the  confidence  game,  shall  be  im- 
prisoned," etc.  The  word  "property,"  as  commonly  used 
and  understood  in  the  commercial  world  and  as  defined  by 
lexicographers,  includes  checks  and  drafts  and  all  commer- 
cial paper.  That  word,  as  interpreted  under  our  Attach- 
ment and  Revenue  acts,  has  been  held  to  include  checks  or 
drafts.  There  is  nothing  in  the  Confidence  Game  statute 
that  in  any  way  indicates  that  the  word  "property"  is  used 
in  the  restricted  sense  contended  for  by  plaintiffs  in  error's 
counsel.  We  are  not  inclined  to  hold  that  the  common  law 
definition  of  property,  as  defined  in  connection  with  com- 
mon law  larceny,  should  be  applied  to  this  statute  in  the 
absence  of  an  intent  in  the  legislature  to  so  restrict  it.  We 
consider  that  this  question  was  practically  settled  in  the 
case  of  People  v.  Talmagc,  233  111.  560,  where  this  court 
held  an  indictment  good  on  motion  to  quash,  in  which  the 
only  charge  was  the  obtaining  of  a  certain  draft,  an  instru- 
ment in  writing,  of  the  value  of  $500,  etc. 

The  claim  of  plaintiffs  in  error  that  the  evidence  fails 
to  prove  that  said  cashier's  check  was  of  any  value  cannot 
be  sustained.  The  evidence  not  only  shows  that  Lodavine 
received  credit  for  this  check  at  the  American  Trust  and 
Savings  Bank  but  that  said  check  was  indorsed  by  the  va- 
rious parties  above  enumerated,  and  that  it  bore  a  stamp- 
mark  on  its  face  purporting  to  be  the  stamp  of  the  West- 
port  Avenue  Bank,  upon  which  the  check  was  drawn  by  the 
cashier  of  that  bank,  and  was  marked  paid.  It  is  claimed 
by  plaintiffs  in  error's  counsel  that  the  stamp  of  the  West- 
port  Avenue  Bank  was  not  put  in  evidence,  as  shown  by  the 
bill  of  exceptions,  and  that  the  only  thing  before  this  court 
in  proof  that  said  stamp  was  put  in  evidence  is  the  check 
itself,  as  certified  to  this  court  by  the  trial  court  as  original 
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evidence  under  rule  12  of  this  court.  It  is  true,  as  argued 
by  plaintiffs  in  error,  that  the  question  whether  or  not  that 
proof  was  made  must  be  determined  from  the  bill  of  ex- 
ceptions and  not  from  the  certificate  of  the  trial  judge. 
There  is  a  second  bill  of  exceptions,  however,  in  this  rec- 
ord that  was  made  in  pursuance  of  a  motion  to  correct  the 
or^iginal  bill  of  exceptions,  which  amended  bill  of  exceptions 
was  filed  in  this  court  on  December  16,  1916.  It  is  clearly 
shown  from  that  amendment  to  the  bill  of  exceptions  that 
the  purported  stamp  of  payment  and  cancellation  of  the 
check  was  made  as  above  recited.  The  trial  judge  in  that 
amendment  to  the  bill  of  exceptions  expressly  states  that 
said  stamp-mark  was  in  evidence  and  repeatedly  referred  to 
and  commented  on  before  the  jury  by  counsel.  Besides, 
counsel  for  plaintiffs  in  error  are  not  in  a  very  good  posi- 
tion to  dispute  the  fact  that  Lodavine  Miller  received  $1750 
on  that  check.  Her  counsel,  Mr.  Steadman,  in  making  an 
objection  to  the  introduction  of  the  draft  as  to  J.  Marion, 
used  this  language  to  the  court,  as  shown  by  page  192  of 
the  original  bill  of  exceptions:  "It  [the  check]  is  in  evi- 
dence, marked  paid  to  the  order  of  defendant,  identified  and 
marked  properly,  and  we  will  assume  now  that  indicates 
she  got  $1750." 

The  contention  of  counsel  that  the  check  or  draft  was 
not  proven  to  be  the  property  of  Foulkes  is  not  sustained 
by  the  record.  Foulkes  testified  that  the  draft  was  his. 
When  it  was  indorsed  by  J.  Marion  in  blank  and  delivered 
to  Foulkes  it  was  delivered  to  him  as  his  property.  It  was 
recognized  by  Lodavine  as  his  property  at  the  time  she  ob- 
tained it  from  him,  when  she  said  that  she  would  keep  it 
for  him.  Although  the  deed  to  the  Latin  property  was 
taken  to  both  Foulkes  and  Lodavine,  the  money  with  which 
it  was  bought  belonged  to  Foulkes.  The  obtaining  by  Lo- 
davine from  Foulkes  of  the  money  with  which  to  buy  the 
Latin  property,  the  buying  of  the  same,  the  selling  of  the 
same  to  McConnell,  and  the  inducing  of  Foulkes  by  her  to 
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sell  the  property  and  convert  it  into  money,  constitute  one 
continuous  transaction,  which  was  schemed  and  planned  by 
her  for  the  purpose  of  obtaining  for  her  exclusive  use  and 
benefit  the  drafts  or  money  that  Foulkes  carried  with  him 
to  California.  It  appears,  as  she  viewed  the  matter,  that 
it  required  that  continuous  transaction  to  consummate  her 
ultimate  design.  The  mere  fact  that  the  deed  to  the  Latin 
property  was  made  to  both  of  them  does  not  justify  the 
claim  that  the  draft  that  she  finally  obtained  from  Foulkes, 
or  any  part  thereof,  was  her  property  and  not  the  property 
of  Foulkes.  The  foregoing  questions,  so  far  as  she  is  con- 
cerned, do  not  stand  in  the  way  of  her  conviction  if  it  were 
conceded  that  she  was  a  part  owner  of  the  draft.  All  the 
transactions  from  July,  1907,  by  Lodavine  with  Foulkes  are 
within  the  Statute  of  Limitations,  and  the  evidence  clearly 
shows  that  she  received  several  sums  of  money  from  him, 
beginning  with  May,  1908,  which  were  also  obtained  by 
means  and  by  use  of  the  confidence  game.  The  obtaining 
of  money  in  any  amount  or  value  by  means  and  by  use 
of  the  confidence  game  constitutes  the  crime  charged  in 
this  indictment,  and  the  word  "money"  itself  imports  value. 
{People  V.  Clark,  256  111.  14.)  But  the  draft  in  question 
was  proven  to  be  the  property  of  Foulkes.  J.  Marion  rec- 
ognized it  as  his  property  and  delivered  it  to  him.  He  aided 
and  assisted  Lodavine  in  the  perpetration  of  her  crime  by 
advising  Foulkes  to  sell  the  property  so  that  he  and  Loda- 
vine could  go  to  Honolulu,  and  the  circumstances  clearly 
show  that  he  knew  that  she  did  not  intend  to  go  to  Hono- 
lulu or  to  marry  Foulkes  and  that  he  was  thoroughly  cog- 
nizant of  her  unlawful  purpose. 

There  was  no  motion  made  by  the  plaintiffs  in  error  to 
quash  the  indictment.  It  was  quashed  as  to  the  three  counts 
at  the  instance  of  the  People  after  all  the  evidence  was 
introduced.  Plaintiffs  in  error  were  charged  with  the  ob- 
taining of  two  drafts  of  the  value  of  $1750.  It  was  not 
necessary  that  the  indictment  should  give  a  more  definite 
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description  of  the  drafts.  {People  v.  Brady,  272  111.  401.) 
The  allegation  "a  more  particular  description  of  which  said 
draft  is  to  the  said  jurors  unknown,"  was  only  made  in  the 
indictment  as  to  one  of  said  drafts,  and  it  was  not  neces- 
sary to  prove  that  allegation  to  sustain  the  other  charge. 
The  allegations  are  not  so  repugnant  as  to  render  the  in- 
dictment void.  No  advantage  can  be  taken  for  repugnancy 
in  the  allegations  of  an  indictment  except  by  motion  to 
quash,  as  the  charge  of  repugnancy  merely  goes  to  the  form 
of  the  indictment.    Moore's  Crim.  Law,  sec.  833. 

It  is  argued  that  the  consideration  which  moved  Foulkes 
to  part  with  the  possession  of  said  draft  was  the  safe  cus- 
tody of  it  by  Lodavine  and  not  the  promise  of  marriage. 
The  promise  of  marriage  is  clearly  shown  to  be  the  real 
cause  that  moved  Foulkes  to  make  all  his  gifts  to  Lodavine, 
including  the  draft  in  question.  Lodavine  constantly  re- 
iterated her  intention  to  marry  Foulkes  from  the  time  of 
their  engagement  to  the  delivery  of  this  draft  by  him  to  her. 
The  time  set  by  her  at  first,  and  constantly  referred  to  by 
her  afterwards,  for  the  consummation  of  the  marriage,  was 
when  her  suit  against  the  traction  company  should  be  set- 
tled. Foulkes  was  never  led  to  believe  that  her  pretended 
marriage  contract  would  not  be  consummated  at  the  time 
she  named  until  after  the  draft  was  delivered  to  her  by  him. 
Her  only  cause  given  for  a  later  postponement,  or  rather 
her  excuse  why  she  could  not  marry  him,  was  the  alleged 
suit  against  them  by  Ellen  Roberts. 

It  was  proper  for  the  court  to  admit  in  evidence  all  of 
the  gifts  of  Foulkes  to  Lodavine  from  the  first  to  the  last, 
and  the  facts  surrounding  those  transactions,  although  some 
of  them  were  more  than  three  years  before  the  filing  of  the 
indictment,  in  order  that  the  jury  might  understand  fully 
the  purpose  of  those  gifts  by  Foulkes  as  well  as  the  inten- 
tion of  Lodavine  in  obtaining  the  same.  It  was  also  proper 
to  show  that  she  had  gotten  practically  all  the  property  and 
money  of  Foulkes  that  he  had,  not  only  to  show  the  enor- 
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mity  of  her  offense,  but  Jo  further  show  that  she  knew 
that  she  had  obtained  all  that  she  could  get  from  him  and 
abruptly  terminated  all  negotiations  or  pi"etensions  of  carry- 
ing out  her  promise  of  marriage  because  he  had  nothing 
further  in  the  way  of  property  that  she  could  obtain.  Such 
evidence  tended  strongly  to  show  that  her  only  purpose  in 
entering  into  the  pretended  marriage  contract  was  for  the 
unlawful  purpose  charged  in  the  indictment.  The  court 
permitted  counsel  for  the  State,  however,  to  extend  this  in- 
quiry too  far,  when  Foulkes  was  permitted  to  answer,  "I 
am  working  for  my  board  at  my  aunt's  now,"  in  answer 
to  a  question  as  to  what  he  was  then  doing.  The  State 
had  already  shown  that  Lodavine  had  gotten  practically  all 
of  his  property,  and  his  said  answer  could  serve  no  further 
purpose  except  to  stir  up  unnecessary  sympathy  in  his  be- 
half. It  was  also  error  to  permit  the  court  stenographer  to 
read  to  the  jury  the  testimony  of  the  deceased  witness,  El- 
len Roberts,  given  at  a  previous  trial,  that  she  did  not  at 
any  time  bring  a  lawsuit  against  the  prosecuting  witness, 
J.  Marion  Miller  and  Lodavine  Miller  for  $50,000,  or  for 
any  other  sum,  without  further  proving  by  the  said  witness 
that  she  did  not  bring  such  a  suit  against  Lodavine  and 
Foulkes,  as  the  record  nowhere  discloses  that  either  Loda- 
vine or  J.  Marion  had  said  or  claimed  that  she  had  brought 
such  a  suit  against  all  three  of  them.  The  foregoing  evi- 
dence must  be  regarded,  however,  as  harmless  error.  Er- 
ror which  does  not  materially  affect  the  result  of  the  trial 
is  not  reversible  error.  The  other  errors  assigned  on  the 
admissibility  of  evidence  are  not  well  taken  and  have  al- 
ready been  sufficiently  answered  in  this  opinion. 

Plaintiffs  in  error's  counsel  also  argue  that  the  State's 
attorney,  in  his  closing  argument,  made  improper  remarks 
and  arguments  to  the  jury,  and  that  he  called  the  attention 
of  the  jury  to  the  fact  that  the  defendants  had  not  testified 
on  the  trial.  We  have  examined  the  record  carefully  and 
do  not  find  that  contention  sustained.    Counsel  for  the  State 
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did  argue  and  make  statements  to  the  effect  that  their  coun- 
sel had  not  explained  certain  letters  introduced  by  them  and 
had  not  explained  other  features  of  the  evidence  and  had 
sought  to  evade  and  escape!* the  plain  issues  in  the  case.  At 
another  point  in  his  argument  the  prosecuting  officer  stated, 
"What  defense  has  been  offered  in  answer  to  the  State's 
case?  Have  you  stopped  to  give  that  inquiry?  I  repeat, 
what  defense  has  been  made  in  this  case?"  This  is  the 
nearest  that  the  prosecutor  came  to  stating  that  the  defend- 
ants themselves  had  not  testified.  He  had  a  right  to  state 
that  the  defense  had  made  no  denial  of  certain  facts  that 
were  proved  by  the  State  and  to  argue  to  the  jury  the  full 
force  of  the  facts  proved  by  the  State.  Such  statements 
and  argument  are  not  in  violation  of  the  statute  prohibiting 
the  prosecutor  from  making  reference  to  or  commenting  on 
the  fact  that  the  defendant  did  not  testify.  {Bradshazv  v. 
People,  153  111.  156;  Lipsey  v.  People,  22y  id.  364;  People 
V.  Spira,  264  id.  243.)  The  only  argument  made  by  the 
prosecutor  that  was  not  proper  was  his  reference  to  the 
prosecuting  witness  as  "a  simple,  foolhardy  old  farmer, 
robbed  of  his  last  penny,  reduced  to  abject  poverty,  a  pen- 
sioner on  the  bounty  of  his  relatives,  working  for  his  board, 
where  before  he  was  worth  $25,000."  It  was  not  a  legiti- 
mate argument  to  make  reference  to  the  poverty  of  the 
prosecuting  witness,  which  could  serve  no  purpose  except  to 
arouse  the  sympathy  of  the  jury,  as  has  already  been  stated. 

No  reversible  error  was  committed  by  the  court  on  this 
trial.  We  do  not  see  how  a  different  verdict  could  have 
been  returned  by  the  jury  after  a  careful  and  candid  con- 
sideration of  the  evidence  in  this  record. 

Complaint  is  made  that  the  court  erred  in  the  giving  of 
two  instructions  for  the  People  and  in  refusing  a  number 
of  instructions  offered  on  the  part  of  plaintiffs  in  error. 
We  have  examined  the  record  carefully  as  to  the  instruc- 
tions both  given  and  refused  by  the  court.  We  find  no 
error  committed  by  the  court  in  either  the  giving  or  refus- 


Digitized  by 


Google 


512  Stoddard  v.  Keepe.  [?78  HI. 

ing  of  instructiims.  No.  i  given  for  the  People  is  simply 
a  copy  of  the  section  of  the  statute  fixing  the  penalty  for 
the  confidence  game,  and  instruction  No.  2  is  a  definition 
of  the  confidence  game  that  ha5  been  repeatedly  approved 
by  this  court.  The  instructions  refused  by  the  court  that 
were  oflfered  by  the  plaintiffs  in  error  were  all  properly  re- 
fused, either  for  the  reason  that  they  do  not  correctly  state 
propositions  of  law  applicable  to  the  case  or  stated  proposi- 
tions of  law  that  were  covered  by  other  given  instructions. 
For  the  reasons  above  given,  the  judgment  of  the  crimi- 
nal  court  is  affirmed.  Judgment  affirmed. 


(No.  1 1089. — Reversed  and  remanded.) 

R.  B.  Stoddard,  Plaintiff  in  Error,  vs,  Daniel  Keefe  ct  al. 

Defendants  in  Error. 

Opinion  Hied  April  ip,  ipi/ — Rehearing  denied  June  7,  /pj/. 

1.  Drainage — commissioners  owe  duty  to  each  land  oivncr  to 
keep  ditch  in  repair.  Under  the  Farm  Drainage  act  it  is  the  duty 
of  the  drainage  commissioners  in  constructing  the  improvement  to 
make  ample  provision  for  an  outlet  for  all  waters  properly  drain- 
ing through  or  into  the  drainage  district,  and  said  commissioners 
owe  a  continuing  duty  to  each  land  owner  to  keep  such  work  in 
repair  and  to  see  that  all  the  lands,  so  far  as  practicable,  shall  re- 
ceive their  proper  and  equal  benefits  as  contemplated  when  the 
lands  were  classified,  if  this  can  be  done  at  a  cost  not  exceeding 
the  total  benefits. 

2.  Same — duty  of  the  commissioners  to  provide  adequate  outlet 
may  he  enforced  by  mandamus.  Land  owners  in  a  farm  drainage 
district  have  a  right  to  require  the  commissioners  to  adopt  and 
construct  a  system  of  drainage  which  will  provide  main  outlets  of 
ample  capacity  to  take  care  of  the  waters  of  the  district,  and  if 
the  system  adopted  has  become  inadequate  the  commissioners  may 
be  compelled  by  mandamus  to  deepen  and  widen  the  outlet  so  as 
to  afford  adequate  drainage  for  the  lands  of  the  district,  if  it  can 
be  done  at  a  cost  not  exceeding  the  benefits. 

3.  Same — right  of  land  owner  to  enforce  duty  to  keep  ditch  in 
repair  is  not  defeated  by  delay  or  acquiescence.  Under  the  Farm 
Drainage  act  the  duty  of  the  drainage  commissioners  to  keep  the 
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ditch  effective  and  in  repair  is  a  continuing  duty,  and  the  bar  of 
the  Statute  of  Limitations,  acquiescence  or  laches  cannot  be  availed 
of  to  defeat  the  right  of  the  land  owner  to  enforce  such  duty,  in 
the  absence  of  special  circumstances  showing  it  would  be  unjust  or 
inequitable  to  grant  the  relief  asked. 

4.  Same — when  land  owner  seeking  to  compel  commissioners  to 
deepen  and  widen  outlet  for  district  shows  right  to  relief.  A  land 
owner  in  a  farm  drainage  district  seeking  to  compel  the  commis- 
sioners to  deepen  and  widen  the  outlet  for  the  district  need  not 
furnish  the  commissioners  with  plans  for  the  work,  and  he  has  es- 
tablished his  right  to  relief  when  he  has  shown  that  the  outlet  in 
its  present  condition  does  not  afford  adequate  drainage  and  that 
an  adequate  outlet  can  be  provided  at  a  cost  which  will  not  exceed 
the  total  benefits  to  the  lands  of  the  district. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Whiteside  county ;  the  Hon.  Frank  D.  Ramsay, 
Judge,  presiding. 

M.  A.  Stiver,  and  Clyde  Smith,  for  plaintiff  in  error. 

Carl  E.  Sheldon,  for  defendants  in  error. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court : 

Plaintiff  in  error,  R.  B.  Stoddard,  filed  his  petition  for 
fitandatnus  in  the  circuit  court  of  Whiteside  county  against 
defendants  in  error,  Daniel  Keefe,  Francis  0*Ncil  and  Wal- 
ter Cooney,  drainage  commissioners  of  Drainage  District 
No.  I  of  Hahnaman  township,  in  that  county,  to  compel 
them,  as  such  drainage  commissioners,  to  deepen,  widen 
and  straighten  a  certain  portion  of  the  drainage  ditch,  be- 
ing its  outlet  into  Green  river,  so  that  the  same  would  be 
of  sufficient  depth,  width  and  capacity  to  furnish  ample  and 
sufficient  drainage  for  plaintiff  in  error's  land.  Defendants 
in  error  answered  the  petition,  and  later  a  stipulation  was 
entered  into  that  any  evidence  might  be  received  on  the 
hearing  which  would  be  competent  and  admissible  under 
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proper  pleadings.  A  jury  was  waived  and  the  cause  tried 
before  the  court,  which  rendered  a  judgment  in  favor  of 
defendants  in  error.  An  appeal  was  prosecuted  to  the  Ap- 
pellate Court  for  the  Second  District,  where  the  judgment 
of  the  lower  court  was  affirmed.  On  the  petition  of  plain- 
tiff in  error  a  writ  of  certiorari  was  awarded,  and  the  cause 
is  now  in  this  court  pursuant  to  the  mandate  of  such  writ. 
Drainage  District  No.  i  of  Hahnaman  township  was 
organized  as  a  drainage  district  on  August  i6,  1881,  under 
the  Farm  Drainage  act.  As  originally  established  the  main 
ditch  was  about  seven  and  a  quarter  miles  in  length  and  in- 
tended to  drain  approximately  7000  acres  of  land  embraced 
in  the  drainage  district.  The  ditch,  at  its  lower  end,  ex- 
tends in  a  north  and  south  direction  for  a  distance  of  about 
two  miles  between  sections  28,  29,  32  and  33  in  Hahnaman 
township,  in  Whiteside  county,  and  thence  south  about  half 
a  mile  between  sections  4  and  5  in  Greenville  township,  in 
Bureau  county,  where  it  empties  into  Green  river.  About 
two  and  a  half  miles  above  its  mouth  it  is  crossed  by  the 
tracks  of  the  Chicago,  Burlington  and  Quincy  Railroad 
Company,  which  road  runs  in  a  northwesterly  direction 
across  above  mentioned  sections  28  and  29.  That  part  of 
the  ditch  in  Bureau  county  was  not  included  in  the  drain- 
age district  proper  but  was  acquired  by  it  as  an  outlet 
Plaintiff  in  error's  land  is  situated  in  the  east  half  of  sec- 
tion 32,  in  Hahnaman  township,  Whiteside  county.  The 
portion  of  the  ditch  which  it  is  proposed  to  enlarge  and 
deepen  extends  from  the  Chicago,  Burlington  and  Quincy 
tracks  south  to  its  mouth,  where  it  empties  into  the  Green 
river,  a  distance  of  about  two  and  a  half-  miles.  At  the 
time  the  drainage  district  was  organized  and  the  lands  in 
the  district  classified  the  land  in  question  was  owned  by 
Phoebe  Carter.  The  east  half  of  the  section  was  classified 
at  90  points  and  the  west  half  at  70  points  on  the  classifica- 
tion roll  of  the  lands  of  the  district.  From  the  rate  of 
classification  it  is  evident  that  the  commissioners  believed 
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this  land  would  be  among  those  most  benefited  by  the  im- 
provement and  assessed  them  accordingly.  There  is  evi- 
dence tending  also  to  show  that  at  the  present  time  the 
land  is  receiving  practically  no  benefit  from  the  improve- 
ment, especially  in  wet  seasons,  when  proper  drainage  is 
most  needed.  Shortly  after  the  district  was  organized  an 
assessment  was  levied  and  a  dredge  ditch  constructed  about 
twenty-five  feet  in  width,  and,  so  far  as  the  evidence  shows, 
all  assessments  levied  against  this  land  have  been  paid  by 
its  respective  owners,  including  plaintiff  in  error.  On  De- 
cember 12,  1893,  another  drainage  district,  known  as  Union 
Drainage  District  No.  2,  was  organized  and  secured  the 
privilege  of  connecting  its  ditches  with  the  one  in  question 
so  as  to  afford  an  outlet  for  the  waters  of  such  district.  On 
March  15,  1895,  another  drainage  district,  known  as  Har- 
mon and  Montmorency  Union  District  No.  i,  was  organ- 
ized, and  on  July  14,  1898,  was  granted  permission  to  make 
an  outlet  into  the  ditch  in  question.  On  February  3,  1897, 
still  another  district,  known  as  Union  District  No.  i  of 
Harmon  and  Marion  townships,  was  organized  and  granted 
permission  for  an  outlet  through  this  ditch.  All  of  these 
districts  carry  their  waters  into  this  ditch  through  open 
ditches  which  are  nearly  as  large  as  the  ditch  in  question. 
The  ditch  in  the  Harmon  and  Montmorency  district  is 
about  four  and  a  half  miles  in  length  and  eighteen  feet  in 
width,  with  three  and  a  half  miles  of  lateral  ditches  twelve 
feet  in  width,  and  that  in  the  Harmon  and  Marion  district 
is  approximately  eight  miles  in  length  and  eighteen  feet  in 
width  and  has  over  four  and  a  half  miles  of  lateral  ditches 
emptying  into  it,  each  of  a  width  of  approximately  ten  feet. 
The  lands  drained  by  these  ditches  were  formerly  covered 
with  water  from  two  to  three  weeks  at  a  time,  but  since  the 
ditches  have  been  constructed  the  water  drains  off  in  from 
one  to  two  days.  All  told,  more  than  twenty  miles  of  open 
ditches,  draining  approximately  16,500  acres  of  land,  have, 
in  effect,  been  added  to  the  district  and  permitted  to  empty 
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into  the  main  ditch  of  defendants  in  error,  originally  con- 
structed to  form  drainage  for  approximately  7000  acres. 
The  effect  of  this  has  been  that  in  wet  seasons  a  larger 
amount  of  water  is  collected  and  emptied  into  this  main 
ditch  in  such  a  short  time  that  it  is  unable  to  carry  it  off, 
with  the  result  that  it  either  overflows  its  banks  or  breaks 
through  them  and  overflows  onto  plaintiff  in  error's  land, 
so  that  at  times  from  100  to  200  acres  of  his  land  are  sub- 
merged at  a  time. 

When  the  ditch  was  originally  constructed  the  dirt  re- 
moved from  the  main  channel  was  piled  along  its  sides, 
forming  dikes  or  levees.  Dikes  also  were  constructed  along 
the  banks  of  Green  river,  into  which  the  ditch  empties.  The 
dikes  along  the  river  are  now  some  three  or  four  feet 
higher  than  those  along  the  sides  of  the  ditch,  so  that  when 
Green  river  is  high  the  water  backs  up  into  the  ditch  and 
at  times  overflows  its  banks  or  breaks  through  the  dikes  and 
floods  the  lands  of  plaintiff  in  error.  The  evidence  on  the 
part  of  plaintiff  in  error  tends  to  show  that  this  occurs, 
in  part,  because  the  main  ditch  is  too  narrow  and  its  banks 
too  low  to  confine  such  waters  as  are  now  drained  into  it 
within  its  banks  and  hold  them  until  such  time  as  they 
may  be  discharged  into  Green  river.  There  is  also  evi- 
dence tending  to  show  that  the  ditch  intercepts  an  old  nat- 
ural channel  a  few  rods  south  of  the  tracks  of  the  Chicago, 
Burlington  and  Quincy  Railroad  Company,  and  that  the 
banks  or  dikes  originally  constructed  along  the  sides  of  the 
ditch  at  such  place  have  been  washed  down  so  that  they 
are  now  level  with  the  surrounding  lands,  and  that  the 
water  escapes  through  breaks  in  the  dikes  as  soon  as  it  is 
from  four  and  a  half  to  five  feet  deep  in  the  ditch  and 
overflows  on  the  lands  in  question.  In  fact,'  all  of  the  evi- 
dence on  the  part  of  plaintiff  in  error  tends  to  show  that 
the  cause  of  the  overflow  is  by  reason  of  the  ditch  in  ques- 
tion not  being  wide  enough  and  deep  enough  to  carry  the 
water  which  is  drained  into  it,  and  a  plan  is  suggested  for 
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widening  and  deepening  the  ditch,  using  the  earth  removed 
for  the  purpose  of  building  new  dikes  or  levees  along  its 
sides,  which  it  is  claimed  will  cure  the  defects  and  afford 
ample  drainage  for  all  the  lands  of  the  district  at  an  esti- 
mated cost  of  about  $12,000.  The  evidence  of  defendants 
in  error  tends  to  show  that  the  conditions  complained  of 
are  caused  by  a  variety  of  reasons,  such  as  the  water  back- 
ing up  from  Green  river  into  the  main  ditch;  the  failure 
of  traps  on  a  tile  ditch  on  plaintiff  in  error's  lands  to  check 
the  in-take  because  being  out  of  repair ;  the  banks  or  dikes 
along  the  sides  of  the  ditch  getting  out  of  repair  by  reason 
of  muskrats  digging  into  them,  and  other  causes  which  al- 
low the  water  to  break  through  at  various  places.  They  say 
it  would  be  impossible  for  the  water  which  comes  from 
the  north  to  overflow  plaintiff  in  error's  land  as  claimed 
by  his  witnesses,  and  that  to  construct  the  improvement  as 
suggested  by  him  would  be  of  doubtful  benefit  to  his  land 
and  the  other  lands  in  the  district. 

Whatever  the  cause  or  causes  of  the  overflow,  the  one 
fact  which  stands  out  prominently  is  that  plaintiff  in  er- 
ror's land  has  been  assessed  and  its  owner  has  paid  for  the 
construction  of  an  improvement  which  at  the  present  time 
is  of  practically  no  benefit  to  his  land,  and  that  the  pri- 
mary cause  of  this  seems  to  be  an  inadequate  outlet  to  pro- 
vide for  the  waters  which  have  been  collected  and  permitted 
to  empty  into  the  main  ditch  since  it  was  originally  con- 
structed. It  was  the  duty  of  the  commissioners  in  con- 
structing the  improvement  to  make  ample  provision  for  an 
outlet  for  all  waters  properly  draining  through  or  into  the 
district  Section  17  of  the  Farm  Drainage  act  provides 
that  the  commissioners  shall  go  upon  the  land  and  deter- 
mine upon  a  system  of  drainage  "which  shall  provide  main 
outlets  of  ample  capacity  for  the  waters  of  the  district,  hav- 
ing in  view  the  future  contingencies,  as  well  as  the  pres- . 
ent,"  and  that  preference  is  to  be  given  tile  drains  when 


Digitized  by 


Google 


518  Stoddard  t;.  Keefe.  [278  DL 

they  will  accomplish  the  purpose.  Section  41  requires  the 
commissioners,  after  the  work  has  been  completed,  to  keep 
it  in  repair,  and  if  they  find,  by  reason  of  error  in  locating 
the  ditches,  or  any  of  them,  "or  from  any  other  causes  the 
lands  of  the  district  are  not  drained  or  protected  as  contem- 
plated, or  some  of  them  receive  partial  or  no  benefit,  they 
shall  use  the  corporate  funds  of  the  district  to  carry  out 
the  original  purpose  to  the  end  that  all  the  lands,  so  far 
as  practicable,  shall  receive  their  proper  and  equal  benefits 
as  contemplated  when  the  lands  were  classified."  The  duty 
imposed  by  this  section  is  one  owing  to  each  land  owner 
in  the  district.  It  is  a  continuing  duty,  and  it  is  not  dis- 
charged until  a  ditch  has  been  constructed  of  sufficient  ca- 
pacity to  afford  ample  drainage  for  all  of  the  lands  in  the 
district  that  have  been  assessed  for  the  construction  of  the 
improvement,  if  this  can  be  done  at  a  cost  not  exceeding 
the  total  benefits  to  the  lands  in  the  district.  These  provi- 
sions of  the  statute  are  mandatory,  and  we  have  repeatedly 
held  that  where  the  land  owners  of  a  district  have  been  as- 
sessed and  taxed  for  the  construction  of  drains  and  ditches 
for  their  lands  and  the  ditches  or  drains  as  constructed 
have  proven  inadequate  for  the  purpose  for  which  they 
were  intended,  the  land  owners  have  a  right  to  require  the 
commissioners  to  adopt  and  construct  a  system  of  drainage 
which  will  provide  main  outlets  of  ample  capacity  to  take 
care  of  the  waters  of  the  district;  also,  if  the  system  of 
drainage  adopted  is  not  of  sufficient  capacity  to  afford 
proper  drainage  for  all  the  lands  of  the  district,  that  the 
commissioners  may  be  compelled,  by  mandamus,  to  deepen 
and  widen  the  outlet  or  otherwise  improve  the  same  so  as 
to  afford  adequate  drainage  for  the  lands  of  the  district  if 
it  can  be  done  at  a  cost  not  exceeding  the  benefits  accru- 
ing to  the  lands  in  the  district.  (Peotone  Drainage  District 
V.  Adams,  163  111.  428;  Langan  v.  Milk's  Grove  Special 
Drainage  District,  239  id.  430;  People  v.  Garner,  275  id. 
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228;  Adolph  V.  Commissioners  of  Drainage  District,  276 
id.  483.)  We  think  plaintiff  in  error's  evidence  has  brought 
his  case  within  the  rule  announced  in  these  cases. 

In  People  v.  Garner,  supra,  one  of  the  objections  urged 
to  the  application  for  judgment  for  the  delinquent  drain- 
age assessment  was  that  the  ditch  as  constructed  failed  to 
furnish  an  ample  outlet  for  the  waters  of  the  district,  and 
for  this  reason  the  lands  of  the  objectors  were  not  benefited 
to  the  amount  of  the  assessment  levied  against  their  lands. 
That  fact  seemed  to  be  admitted,  but  it  was  not  shown  the 
lands  would  not  be  benefited  as  much  as  they  were  assessed 
if  proper  outlets  were  constructed.  We  there  held  the  ob- 
jection not  well  taken,  for  the  reason  that  the  land  owners 
had  a  right  to  compel  the  drainage  commissioners  to  pro- 
vide an  adequate  outlet  for  the  waters  of  the  district  by 
mandamus  and  the  objection  to  the  tax  was  overruled.  It 
was  there  said,  on  page  233  of  the  opinion:  "On  the  ap- 
plication for  judgment  the  delinquent  list  filed  by  the  col- 
lector is  prima  facie  evidence  that  the  lands  will  be  benefited 
to  the  amount  stated  in  the  list,  and  it  is  not  enough  to 
show  that  the  property  has  not  yet  received  that  amount  of 
benefits.  It  is  sufficient  if  it  will  receive  the  benefits  from 
the  improvement  when  completed.  Inadequacy  of  outlet  is 
not  sufficient  to  justify  the  refusal  of  judgment  unless  it 
appears  that  the  outlet  cannot  be  made  adequate  for  an 
amount  equal  to  the  benefits  to  the  land  affected.  {Peo- 
ple V.  Welch,  252  111.  167.)  The  provisions  of  the  Farm 
Drainage  act  requiring  drainage  commissioners  to  provide 
outlets  of  ample  capacity  for  the  waters  of  the  district  are 
mandatory,  and  land  owners  who  have  been  assessed  for 
the  purpose  of  constructing  drains  or  ditches  to  drain  their 
lands  may  compel  the  commissioners  to  deepen  and  widen 
the  outlet  so  as  to  provide  main  outlets  of  ample  capacity 
for  the  waters  of  the  district.  (Peotone  Drainage  District 
V.  Adams,  163  111.  428;  Langan  v.  Milk's  Grove  Special 
Drainage  District,  239  id.  430.)     The  evidence  tends  to 
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show  that  the  completion  of  the  work  in  the  Rector  Spe- 
cial Drainage  District  did  not  accomplish  the  results  that 
were  expected;  that  the  outlet  of  the  system  of  drainage 
had  not  the  capacity  to  carry  oflF  with  sufficient  speed  the 
quantities  of  water  that  were  brought  down  with  greater 
rapidity  than  before.  For  this  reason  the  lands  of  the  ap- 
pellants have  not  received  the  benefits  to  which  they  are  en- 
titled. Section  41  of  the  Farm  Drainage  act  was  adopted 
to  meet  emergencies  of  this  character."  And  on  page  235 
of  the  opinion  it  was  further  said:  "The  burden  was  on 
the  appellants  to  show  that  their  lands  would  not  be  bene- 
fited to  the  extent  of  the  assessment  by  the  construction  of 
the  improvement.  They  have  not  sustained  that  burden. 
They  have  shown  that  their  lands  are  not  now  benefited, 
but  the  evidence  does  not  justify  the  conclusion  that  a  suf- 
ficient outlet,  which  the  drainage  district  can  be  compelled 
to  furnish,  will  not  benefit  the  lands  to  the  amount  of  the 
assessment."  What  is  there  said  is  controlling  here,  and 
sustains  plaintiff  in  error's  right  to  the  relief  asked,  in  the 
absence  of  a  showing  that  the  cost  of  the  improvement  con- 
templated will  equal  or  exceed  the  benefits  to  be  derived  by 
the  lands  of  the  district  from  its  construction.  We  find  no 
proof  of  such  fact  in  the  record. 

It  is  next  urged  that  plaintiff  in  error  is  barred  of  his 
remedy  by  mandamus  by  reason  of  his  laches  in  bringing 
the  action  or  by  the  five-year  Statute  of  Limitations,  and 
that  he  has  failed  to  show  that  the  construction  of  the  im- 
provement in  the  manner  contemplated  by  his  petition  is 
practicable  and  will  afford  a  ditch  adequate  to  drain  the 
lands  of  the  district  and  relieve  his  land  from  the  burdens 
complained  of.  As  to  the  first  proposition,  the  statute 
makes  it  the  duty  of  the  commissioners,  in  the  first  in- 
stance, to  construct  a  main  ditch  of  such  capacity  as  to  af- 
ford adequate  drainage  for  the  lands  in  the  district,  taking 
into  consideration  the  future  as  well  as  the  present  needs 
of  the  district,  and  after  it  is  constructed  to  keep  and  main- 
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tain  it  in  such  condition  of  repair  as  to  continually  afford 
adequate  drainage  for  all  the  lands  of  the  district.  As  we 
read  the  evidence,  the  ditch  originally  constructed,  at  least 
for  a  considerable  time,  afforded  adequate  drainage  for  all 
the  lands  of  the  district,  and  it  is  only  within  the  last  few 
years,  and  more  particularly  in  wet  seasons,  that  it  has  not 
had  the  capacity  or  been  in  condition  to  carry  off  water  so 
as  not  to  interfere  with  plaintiff  in  error's  proper  cultiva- 
tion of  his  land.  There  is  also  evidence  tending  to  show 
that  other  ditches  draining  into  it  have  recently  been  cleaned 
out,  enlarged  and  deepened  and  their  capacity  for  carrying 
a  large  volume  of  water  in  a  short  time  increased  but  that 
no  substantial  improvements  of  any  kind  have  been  made 
in  the  portion  of  the  ditch  in  question,  which  must  afford 
an  outlet  for  such  waters.  There  is  also  evidence  tending 
to  show  that  this  ditch  has  filled  in  to  some  extent,  and 
that  the  conditions  complained  of  are  due,  in  part  at  least, 
to  a  filling  up  of  the  ditch  and  the  washing  away  of  the 
banks  or  dikes  originally  constructed  along  its  sides.  In 
this  condition  of  the  proof  we  think  it  must  be  said  that 
the  conditions  complained  of  are  due  as  much  to  a  want 
of  proper  repairs  in  the  ditch  as  anything  else.  If  this  is 
so,  plaintiff  in  error  has  a  right  to  insist  that  it  be  placed 
in  proper  condition  of  repair  and  in  such  condition  as  to 
take  care  of  the  waters  drained  into  it,  and  it  is  the  duty 
of  the  commissioners  to  at  least  attempt  to  put  the  ditch 
in  proper  condition.  The  statute  makes  it  their  duty  to 
maintain  the  ditch  in  proper  repair.  This  is  a  continuing 
duty,  and  the  bar  of  the  Statute  of  Limitations,  acquies- 
cence or  laches  cannot  be  availed  of  to  defeat  the  action  of 
plaintiff  in  error,  in  the  absence  of  special  circumstances 
showing  it  would  be  unjust  or  inequitable  to  grant  the  re- 
lief asked.  No  facts  are  shown  which  would  authorize  any 
suth  holding  in  this  case. 

As  to  the  other  proposition,  the  statute  invests  the  drain- 
age commissioners  with  the  power  to  lay  out  and  construct 
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the  drainage  ditches.  It  also  confers  upon  them  authority 
to  employ  engineers  for  the  purpose  of  assisting  them  in 
the  matter,  and  makes  it  their  duty,  in  laying  out  such  a 
system  of  drainage,  to  adopt  such  a  plan  as  will  afford  an 
adequate  and  sufficient  outlet  for  the  present  and  future 
needs  of  the  drainage  district.  It  also  makes  it  the  duty 
of  the  commissioners,  whenever  they  find  the  lands  of  the 
district  are  not  receiving  proper  drainage,  to  remedy  such 
defect  so  far  as  practicable,  to  the  end  that  all  the  lands 
in  the  district,  and  each  tract,  shall  receive  its  equal  bene- 
fit as  contemplated  at  the  time  the  lands  were  classified.  It 
was  not  the  duty  of  plaintiff  in  error  to  provide  and  fur- 
nish the  drainage  commissioners  with  the  necessary  plans 
and  specifications  for  doing  the  work  necessary  to  be  done 
for  such  purpose,  and  if  he  attempted  to  furnish  such  plans 
to  the  commissioners  they  would  be  under  no  obligation 
to  adopt  them.  The  commissioners  are  vested  with  a  dis- 
cretion in  determining  the  manner  in  which  an  adequate 
system  of  drainage  is  to  be  provided  and  in  which  it  shall 
be  brought  about.  This  discretion  cannot  be  controlled  by 
the  land  owners.  All  they  can  insist  upon  is  that  the  sys- 
tem adopted  shall  be  such  as  to  afford  adequate  drainage 
for  the  lands  of  the  district.  Plaintiff  in  error  has  estab- 
lished his  right  to  the  relief  asked  when  he  has  shown  that 
the  ditch  in  its  present  condition  does  not  afford  such  an 
outlet  as  will  afford  adequate  drainage  for  the  lands  of  the 
district  and  that  such  an  outlet  can  be  provided  and  at  a 
cost  which  will  not  exceed  the  total  benefit  to  the  lands 
of  the  district.  We  think  that  plaintiff  in  error  has  estab- 
lished this  fact  by  the  evidence  and  that  the  circuit  and 
Appellate  Courts  erred  in  denying  him  the  relief  prayed  for. 
For  the  reasons  given,  the  judgments  of  the  Appellate 
and  circuit  courts  will  be  reversed  and  the  cause  remanded 
to  the  latter  court,  with  directions  to  grant  plaintiff  in  er- 
ror the  relief  asked. 

Reversed  and  remanded,  with  directions. 
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(No.  1 1205. — ^Judgment  reversed.) 
F.  W.  HocHSPEiER,  Inc.,  Plaintiff  in  Error,  vs.  The  Indus- 
trial Board  of  Illinois  et  al.  Defendants  in  Error. 

Opinion  Hied  April  ip,  igiy — Rehearing  denied  June  8,  ipi^. 

1.  Workmen's  compensation — whether  an  undertaker  is  en- 
gaged in  the  business  of  "carriage  by  land"  is  a  question  of  law. 
Where  there  is  no  conflict  in  the  testimony,  the  question  whether 
an  undertaker  who  lets  his  cars  and  drivers  to  another  undertaker 
for  the  carriage  of  passengers  at  funerals  is  engaged  in  the  occu- 
pation of  "carriage  by  land,"  within  the  meaning  of  the  Work- 
men's Compensation  act,  is  a  question  of  law. 

2.  Same — undertaker  is  not  engaged  in  extra-hazardous  occupa- 
tion because  he  uses  vehicles  to  carry  passengers  to  funerals.  The 
undertaking  business  is  not  an  occupation  which  is  included  in  the 
Workmen's  Compensation  act  as  extra-hazardous,  and  the  opera- 
tion of  vehicles  to  carry  persons  to  funerals  and  burials  conducted 
by  an  undertaker  does  not  bring  the  business  within  the  extra- 
hazardous occupation  of  "carriage  by  land"  within  the  meaning  of 
the  statute. 

3.  Same — undertaker  who  occasionally  lets  his  cars  to  another 
undertaker  is  not  engaged  in  the  business  of  "carriage  by  land" 
An  undertaker  who  occasionally  lets  his  cars  and  drivers  to  an- 
other undertaker  for  use  at  funerals  does  not  thereby  become  a  car- 
rier of  passengers  by  land,  within  the  meaning  of  the  Workmen's 
Compensation  act.  (Parker-Washington  Co.  v.  Industrial  Board, 
274  111.  498,  distinguished.) 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county  ; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

W.  J.  WeivDON,  and  Robert  J.  Foix)nie,  for  plaintiff 
in  error. 

T.  M.  CoEN,  and  Samuel  Friedi^ander,  for  defend- 
ants in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 
Plaintiff  in  error,  F.  W.  Hochspeier,  Inc.,  is  a  corpora- 
tion engaged  in  the  undertaking  business  in  the  city  of  Chi- 
cago.   The  purpose  for  which  it  w^as  incorporated,  as  stated 
in  its  charter,  is  to  conduct  the  business  of  undertaking,  op- 
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erating  undertaking  rooms,  conduct  and  manage  funerals, 
hire  and  operate  necessary  vehicles  and  cars  for  the  trans- 
portation of  passengers,  packages  and  freight  in  connection 
therewith.  The  corporation  owned,  besides  a  hearse,  am- 
bulance, wagons  and  teams,  three  limousine  cars  to  be  used 
in  carrying  passengers  to  funerals  and  burials.  A  chauf- 
feur or  driver  was  employed  for  each  car.  On  May  30, 
191 5,  Louis  Neumann,  the  driver  of  one  of  the  cars,  was 
directed  by  plaintiff  in  error  to  take  his  car  and  operate  it 
in  carrying  passengers  to  a  burial  conducted  by  another  un- 
dertaker. He  did  so,  and  while  returning  from  the  ceme- 
tery his  car  collided  with  a  street  car,  injuring  him  so  that 
he  died  the  following  day.  His  widow  and  administrator 
filed  a  claim  with  the  Industrial  Board  against  plaintiff  in 
error  for  compensation  under  the  Workmen's  Compensa- 
tion act.  A  hearing  was  had  before  a  committee  of  arbi- 
tration and  an  award  made  of  $9  per  week  for  388  weeks 
and  $8  a  week  for  one  week,  making  a  total  of  $3500.  The 
plaintifif  in  error  filed  a  petition  with  the  Industrial  Board 
for  a  review  of  the  award  made  by  the  committee  of  arbi- 
tration. On  a  hearing  the  Industrial  Board  confirmed  the 
award,  and  plaintiff  in  error  sued  out  a  writ  of  certiorari 
from  the  circuit  court  of  Cook  county  to  review  the  deci- 
sion of  the  Industrial  Board.  The  circuit  court  confirmed 
the  decision  and  made  a  certificate  that  the  case  is  one 
proper  to  be  reviewed  by  the  Supreme  Court,  whereupon 
this  writ  of  error  was  sued  out. 

The  decision  of  the  Industrial  Board  was  based  upon 
its  finding  that  plaintifif  in  error  was  engaged  in  the  occu- 
pation, business  or  enterprise  of  carriage  by  land,  which  is 
one  of  the  occupations  termed  extra-hazardous  by  clause  3 
of  paragraph  (ft)  of  section  3  of  the  Workmen's  Com- 
pensation act.  Defendants  in  error  contend  that  whether 
plaintifif  in  error  was  a  carrier  by  land  is  a  question  of  fact 
and  not  subject  to  review  by  this  court.  There  was  no  con- 
flict in  the  testimony,  and  whether,  under  the  undisputed 
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evidence,  plaintiff  in  error  was  engaged  in  the  occupation 
or  business  of  "carriage  by  land"  is  a  question  of  law.  It 
is  not  claimed  that  one  engaged  in  the  business  of  under- 
taking is  subject  to  the  provisions  of  the  act  in  the  absence 
of  an  election  to  come  under  it.  The  contention  is,  that  by 
hiring  its  cars  and  drivers  to  others  plaintiff  in  error  be- 
came a  carrier  of  passengers  by  land  and  liable  to  provide 
compensation  to  injured  employees  under  the  provisions  of 
the  act.  The  purpose  for  which  plaintiff  in  error  kept  cars 
and  employed  drivers  was  to  enable  it  to  carry  on  its  busi- 
ness of  undertaking  and  conducting  funerals.  The  use  of 
cars  and  vehicles  to  carry  passengers  was  an  incident  to 
that  business,  and  the  chauffeur,  while  engaged  in  driving 
cars  to  funerals  and  burials  conducted  by  plaintiff  in  error, 
was  not  engaged  in  any  of  the  hazardous  occupations  enu- 
merated in  the  statute.  Carrying  passengers  on  such  occa- 
sions did  not  constitute  plaintiff  in  error  a  carrier  by  land 
within  the  meaning  of  the  statute.  It  may  be  conceded  that 
the  statute  is  not  limited  to  common  carriers  but  embraces 
private  carriers  engaged  in  the  occupation  of  carrying  per- 
sons or  property,  and  that  is  the  effect  of  the  decision  in 
the  case  of  Parker-Washington  Co,  v.  Industrial  Board, 
274  111.  498.  That  case  is  much  relied  on  by  defendants  in 
error  but  is  clearly  distinguishable  from  the  case  here  un- 
der consideration.  In  that  case  compensation  was  claimed 
under  the  Workmen's  Compensation  act  for  the  death  of 
an  employee  who  was  engaged  in  driving  a  team  in  haul- 
ing for  others  for  hire.  He  was  in  the  employ  of  the 
Bessemer  Teaming  Company,  whose  business  was  hauling, 
with  wagons  and  teams,  goods  or  material  for  hire.  The 
Parker-Washington  Company,  engaged  in  general  con- 
tracting and  construction,  employed  the  Bessemer  Teaming 
Company  to  haul  from  a  tunnel  which  it  (the  Parker- 
Washington  Company)  was  constructing,  a  large  quantity 
of  crushed  stone  and  deliver  it  upon  certain  streets  for  use 
for  paving  purposes.    The  driver  of  one  of  the  teams  fur- 
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nished  by  the  teaming  company  to  do  the  hauling  fell  from 
his  wagon,  receiving  fatal  injuries.  The  teaming  company 
was  insolvent  and  claim  was  made  for  compensation  against 
the  Parker-Washington  Company,  which  was  awarded  and 
the  award  was  confirmed  by  this  court.  While  it  is  not  ex- 
pressly so  stated  in  the  opinion,  the  liability  of  the  Parker- 
Washington  Company  on  the  ground  that  it  was  engaged 
in  the  occupation  of  carriage  by  land  arose  from  the  fact 
that  the  teaming  company,  the  employer  of  deceased,  was 
engaged  in  the  occupation  of  carriage  by  land.  That  com- 
pany was  employed  by  the  Parker- Washington  Company  to 
transport  for  it  a  quantity  of  crushed  stone  to  the  place 
where  it  was  to  be  used.  The  teaming  company  was  clearly 
engaged  in  the  business  or  enterprise  of  carriage  by  land, 
and  liable,  under  clause  3  of  paragraph  {b)  of  section  3 
of  the  Workmen's  Compensation  act,  to  provide  compensa- 
tion for  injury  to  its  employees.  The  Parker-Washington 
Company  did  not  require  the  teaming  company  to  insure 
its  liability  to  pay  compensation  under  the  act,  and  under 
section  31  the  Parker- Washington  Company  was  jointly  li- 
able with  the  teaming  company.  The  latter  company  be- 
ing insolvent,  the  compensation  was  awarded  against  the 
Parker- Washington  Company. 

In  Vaughan's  Seed  Store  v.  Simomni,  275  111.  477,  it 
was  held  one  might  be  engaged  at  the  same  time  in  two 
disconnected  occupations,  one  of  which  is  in  the  list  of 
extra-hazardous  employments  and  the  other  not,  and  not  be 
subject  to  the  provisions  of  the  act  with  reference  to  the 
latter  occupation;  that  an  injured  employee  engaged  in  the 
latter  occupation  is  not  entitled  to  compensation  under  the 
act  although  the  employer  at  another  place  was  engaged  in 
another  enterprise  or  business  which  required  him  to  pro- 
vide compensation  for  injuries  to  employees  engaged  in  that 
business.  The  business  of  operating  undertaking  rooms  and 
conducting  funerals,  for  which  purpose  plaintiff  in  error 
was  incorporated,  is  not  an  employment  which  is  men- 


Digitized  by 


Google 


Jm«,M7.]      Hochspeier  v.  Industrial  Board.  527 

tioned  in  the  statute  as  extra-hazardous,  and  the  operation 
of  cars  kept  for  and  driven  to  carry  persons  to  funerals 
and  burials  conducted  by  plaintiff  in  error  is  an  incident  to 
the  business  and  would  not  make  it  a  carrier,  so  as  to  bring 
the  occupation  or  business  under  the  provisions  of  the  stat- 
ute. If  plaintiff  in  error  was  bound  to  provide  compensa- 
tion, under  the  Workmen's  Compensation  act,  for  the  death 
of  Neumann,  it  was  because  it  was  engaged  in  another  oc- 
cupation, enterprise  or  business, — ^that  of  carriage  by  land. 
Hochspeier  testified  that  in  addition  to  other  vehicles  used 
in  its  business  plaintiff  in  error  kept  an  ambulance  which 
was  used  for  carrying  patients  to  hospitals  on  private  calls 
from  doctors,  and  three  limousine  cars.  A  driver  was  em- 
ployed for  each  car.  When  these  cars  were  not  needed  for 
use  by  plaintiff  in  error  it  was  customary,  when  called  for, 
to  hire  them,  with  the  drivers,  to  other  undertakers  who 
had  need  of  more  cars  than  they  owned,  to  be  used  in 
funerals  and  burials  conducted  by  the  undertakers  hiring 
them.  In  such  cases  the  driver  acted  under  the  directions 
of  the  undertaker  hiring  the  car,  kept  a  record  of  the  trip, 
which  he  turned  in  to  the  plaintiff  in  error,  who  collected 
from  the  one  hiring  the  car  the  amount  charged  for  its  use. 
The  cars  were  sometimes,  but  rarely,  used  for  weddings. 

Assuming  the  statute  intended  to  embrace  both  com- 
mon and  private  carriers,  plaintiff  in  error  was  not  a  com- 
mon carrier  of  passengers,  and  in  our  opinion  it  was  not 
engaged  in  one  of  the  occupations  or  enterprises  enumer- 
ated in  the  statute  as  extra-hazardous.  Plaintiff  in  error's 
limousine  cars  were  not  permitted  to  be  used  to  carry  pas- 
sengers generally.  Aside  from  rare  occasions  when  they 
were  used  for  weddings,  they  were  only  permitted  to  be 
used  to  carry  passengers  when  requested  by  other  under- 
takers and  when  not  needed  by  plaintiff  in  error.  If  the 
use  of  the  cars  for  burials  conducted  by  plaintiff  in  error 
did  not  make  it  a  carrier  of  passengers  by  land,  hiring  the 
car  to  another  undertaker  for  use  at  a  burial  did  not  make 
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it  such  carrier.  The  reason  carriers  are  made  subject  to 
the  act  is  because  the  occupation  is  declared  to  be  extra- 
hazardous. The  use  of  conveyances  to  carry  persons  to 
funerals  and  burials  is  an  incident  to  the  undertaking  busi- 
ness, and  this  was  known  to  the  legislature,  but  the  under- 
taking business  is  not  one  of  the  occupations  brought  under 
the  provisions  of  the  act  as  an  extra-hazardous  employment. 
We  must  assume  that  the  legislature  did  not  consider  that 
business,  with  all  its  incidents,  which  included  carrying  per- 
sons in  vehicles  to  funerals  and  burials,  an  extra-hazardous 
occupation.  The  dangers  or  hazards  of  using  the  cars  to 
carry  persons  to  a  burial  were  the  same  whether  that  ser- 
vice was  performed  in  a  burial  conducted  by  plaintiff  in 
error  or  some  other  undertaker  to  whom  the  car  had  been 
hired.  Cars  were  not  kept  by  plaintiflF  in  error  for  the  pur- 
pose of  hiring  them  to  carry  passengers  to  funerals,  but 
were  only  occasionally  hired  to  other  undertakers  for  that 
purpose.  How  often  they  were  let  to  other  undertakers 
does  not  appear,  but  the  proof  is  that  it  was  a  custom  among 
undertakers  that  when  one  had  need  of  extra  cars  for  a 
burial  he  would  hire  from  other  undertakers  the  number 
needed.  We  do  not  think  such  use  of  plaintiff  in  error's 
cars  brings  it  within  the  provisions  of  the  statute  as  a  car- 
rier by  land  and  subjects  it  to  the  liability  under  the  Work- 
men's Compensation  act  when  it  would  not  have  been  liable 
under  said  act  if  Neumann  had  been  driving  the  car  to  a 
burial  conducted  by  plaintiff  in  error. 

In  our  opinion  the  Industrial  Board  had  no  jurisdiction 
to  make  an  award  under  the  Workmen's  Compensation  act, 
for  the  reason  that  plaintiff  in  error  was  not  engaged  in  an 
occupation,  business  or  enterprise  which  brought  it  within 
the  provisions  of  that  act  and  since  it  had  not  by  affirma- 
tive action  elected  to  come  under  the  act. 

The  award  of  the  board  is  set  aside  and  the  judgment 
of  the  circuit  court  affirming  it  is  reversed. 

Judgment  rezfersed. 
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(No.  1 1 01 6. — Reversed  and  remanded.) 

The  Sanitary  District  of  Chicago,  Appellant,  vs.  The 

Chicago  Title  and  Trust  Company,  Appellee. 

Opinion  filed  April  ig,  igij — Rehearing  denied  June  T,  1917. 

1.  Freehold— a  freehold  is  involved  if  its  existence  is  in  issue 
by  the  pleadings,  A  freehold  is  involved  not  only  where  one  party 
will  gain  and  another  lose  a  freehold  by  the  decree,  but  whenever 
the  existence  of  a  freehold  is  put  in  issue  by  the  pleadings  and 
must  be  decided. 

2.  Deeds — forfeiture  is  the  only  remedy  for  breach  of  conditions 
subsequent.  The  acceptance  of  a  deed  poll  by  a  grantee  convey- 
ing land  and  containing  covenants  to  be  performed  by  him,  fol- 
lowed by  his  entering  into  possession,  binds  him  to  the  performance 
of  the  covenants  the  same  as  if  he  had  signed  the  deed,  and  the 
grantor  may  recover  for  breach  of  the  covenants ;  but  where  there 
are  no  agreements  or  covenants  but  merely  conditions  subsequent, 
the  only  remedy  for  a  breach  of  the  conditions  is  a  forfeiture  of 
the  estate  conveyed  and  its  re-investment  in  the  grantor. 

3.  Same — court  cannot  decree  specific  performance  of  condition 
subsequent.  A  condition  subsequent  in  a  deed  differs  from  a  cove- 
nant in  that  a  breach  of  the  covenant  calls  for  a  recovery  in  dam- 
ages while  a  breach  of  a  condition  works  a  forfeiture  of  the  estate, 
and  while  the  court,  in  a  proper  case,  may  specifically  enforce  a 
covenant  it  cannot  compel  the  performance  of  a  condition  in  a 
deed  the  breach  of  which  works  a  forfeiture  of  the  estate. 

4.  Same — when  condition  in  a  deed  will  not  be  construed  to  be 
a  covenant.  In  case  of  doubt  as  to  whether  a  provision  in  a  deed 
is  a  condition  subsequent  or  a  covenant  it  will  be  construed  to  be 
a  covenant  to  prevent  the  destruction  of  the  estate,  but  where  the 
provision  contains  an  express  stipulation  for  the  forfeiture  of  the 
estate  in  case  of  a  breach  and  its  immediate  vesting  in  the  grantor 
there  can  be  no  doubt  that  the  parties  intended  to  create  a  condi- 
tion subsequent. 

5.  Same — when  equity  will  relieve  against  the  consequences  of 
a  breach  of  condition.  Equity  will  relieve  against  the  consequences 
of  a  breach  of  condition  and  save  from  forfeiture  an  estate  which 
has  vested  and  is  in  danger  of  being  defeated  by  a  failure  to  per- 
form a  condition  subsequent,  when  the  breach  was  not  willful,  when 
the  injury  can  be  adequately  compensated  in  damages  and  when 
there  is  a  certain  rule  by  which  to  measure  the  damages. 

6.  Same — where  right  to  a  forfeiture  for  breach  of  condition  is 
waiz^ed,  equity  may  enjoin  suit  in  ejectment  by  the  grantor.    The 
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grantor  may  waive  the  right  to  a  forfeiture  for  breach  of  a  condi- 
tion subsequent  in  a  deed,  and  when  such  right  is  once  waived  it 
cannot  be  revived  by  a  change  of  mind  or  by  subsequent  events, 
and  in  such  case  a  court  of  equity  may  enjoin  a  suit  in  ejectment 
by  the  grantor  to  recover  the  land. 

7.  Same — waiver  of  forfeiture  for  breach  of  condition  may  be 
by  parol.  The  waiver  of  a  forfeiture  for  breach  of  a  condition  in 
a  deed  may  be  by  parol  even  though  the  instrument  is  under  seal, 
and  where  the  grantor  does  any  act  inconsistent  with  his  reliance 
on  the  condition  his  act  amounts  to  a  waiver  of  the  condition  so  as 
to  preclude  him  from  afterward  availing  himself  of  the  forfeiture. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

Edmund  D.  Adcock,  (William  C.  Asay,  Alfred  F. 
Tompkins,  and  Leo  Spitz,  of  counsel,)  for  appellant. 

Andrew  R.  Sheriff,  (Horace  Kent  Tennev,  of 
counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Sanitary  District  of  Chicago  filed  a  bill  in  the  cir- 
cuit court  of  Cook  county  against  the  Chicago  Title  and 
Trust  Company  to  restrain  the  prosecution  of  an  action  of 
ejectment  and  an  action  of  trespass  on  the  case  in  the  su- 
perior court  of  Cook  county  and  an  action  of  assumpsit  in 
the  municipal  court  of  Chicago,  all  brought  by  the  trust 
company  against  the  sanitary  district.  The  trust  company 
appeared,  answered  the  bill  and  filed  a  cross-bill,  which  was 
answered.  Replications  were  filed,  and  after  a  reference  to 
a  master  the  cause  was  heard  and  a  decree  was  rendered 
ordering  the  sanitary  district  to  pay  to  the  trust  company 
$46,993.53  and  $3831.12  master's  fees,  and  that  upon  such 
payments  being  made  the  trust  company  be  perpetually  re- 
strained from  further  prosecuting  the  three  actions  at  law. 
The  complainant  appealed  from  the  decree  and  the  defend- 
ant has  assigned  cross-errors. 
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The  controversy  grew  out  of  the  construction  by  the 
appellant  of  a  new  channel  for  the  north  branch  of  the  Chi- 
cago river  as  an  adjunct  to  the  main  channel  of  the  Sani- 
tary District  of  Chicago.  Prior  to  the  year  1899  a  volun- 
tary company  known  as  the  Northwest  Land  Association 
contracted  for  the  purchase  of  400  acres  of  land  in  the  city 
of  Chicago  situated  about  six  miles  northwest  of  the  court 
house,  between  Lawrence  avenue  and  Montrose  avenue, 
which  were  the  boundaries  of  the  tract  on  the  north  and 
south,  respectively,  and  Western  avenue  and  Kimball  ave- 
nue, which  were  the  boundaries  on  the  east  and  west,  re- 
spectively. On  June  19,  1899,  the  title  to  this  land  was 
conveyed  to  the  Title  Guaranty  and  Trust  Company  as  trus- 
tee for  the  members  of  the  Northwest  Land  Association, 
who  were  holding  it  as  an  investment,  in  the  expectation  of 
profits  to  be  derived  from  its  development  and  increase  in 
value.  By  consolidation  the  Chicago  Title  and  Trust  Com- 
pany has  become  the  successor  of  the  Title  Guaranty  and 
Trust  Company.  The  tract  was  to  a  large  extent  in  its 
natural  condition.  The  north  branch  of  the  Chicago  river 
ran  across  the  east  part  of  it.  This  was  a  winding  stream, 
which  at  certain  seasons  of  the  year  contained  very  little 
water  and  at  others  overflowed  its  banks,  covering  a  flat 
area  of  about  32  acres  on  either  side  of  its  tortuous  course. 
The  question  of  drainage  and  of  controlling  the  waters  of 
this  stream  and  straightening  its  channel  was  a  serious  one, 
and  from  the  time  of  the  conveyance  to  the  trust  company 
to  and  through  the  summer  of  1903  the  owners  were  in 
negotiation  with  the  city  of  Chicago  and  the  sanitary  dis- 
trict upon  the  subject.  The  owners  of  the  tract  were  de- 
sirous of  securing  drainage  for  their  land  and  the  sanitary 
district  desired  to  construct  an  adjunct  for  the  main  channel 
of  the  district  and  for  this  purpose  to  use  and  straighten 
the  channel  of  the  north  branch  of  the  Chicago  river.  This 
proposed  channel  was  several  miles  long,  running  south  from 
Lawrence  avenue  across  the  tract  of  land  in  question  to  the 
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main  channel  of  the  Chicago  river  at  Lake  street,  and  was 
originally  planned  to  be  eighty  feet  wide  and  eight  feet  deep, 
though  it  was  afterward  made  larger  and  constructed  ninety 
feet  wide  and  twelve  feet  deep.  The  negotiations  were  car- 
ried on  between  the  sanitary  district  and  Wyllys  W.  Baird, 
representing  the  owners  of  the  land,  and  finally  resulted  in 
an  offer  on  his  part  to  give  a  strip  of  land  one  hundred  and 
eighty  feet  wide  from  Montrose  avenue  to  Lawrence  ave- 
nue for  the  construction  of  the  new  channel  for  the  north 
branch  of  the  river,  and  a  deed  dated  July  22,  1903,  though 
not  executed  until  October  27,  1903,  was  made  conveying 
this  strip  of  land,  containing  13.7  acres,  to  the  sanitary  dis- 
trict. After  reciting  the  desire  of  the  sanitary  district  to 
construct  and  maintain  the  new  channel  of  the  north  branch 
of  the  Chicago  river  as  an  adjunct  to  the  main  channel  of 
the  Sanitary  District  of  Chicago,  and  the  belief  of  the  trust 
company  that  the  construction  and  maintenance  of  the  new 
channel  would  be  a  benefit  to  its  lands  in  the  vicinity  as  well 
as  a  benefit  to  the  public  at  large,  and  the  desire  of  the  trust 
company  to  assist  in  promoting  the  work  by  donating  and 
conveying  to  the  sanitary  district  the  land  therein  described, 
the  deed  conveyed  to  the  sanitary  district  the  strip  of  land 
one  hundred  and  eighty  feet  wide  from  Montrose  avenue 
to  Lawrence  avenue  "solely  for  the  purpose  of  said  pro- 
posed new  channel  and  subject  to  and  upon  the  following 
express  conditions,  to-wit:"  Then  followed  a  number  of 
conditions,  the  first  three  of  which  are  substantially  as  fol- 
lows, so  far  as  material  to  this  controversy : 

I.  That  the  district  shall  construct,  excavate  and  com- 
plete said  proposed  new  channel  of  the  dimensions  specified 
in  section  2  and  shall  cause  the  waters  of  the  Chicago  river 
to  permanently  pass  through  the  same  within  three  years 
from  the  date  of  the  deed,  and  shall  construct  said  channel 
of  the  dimensions  mentioned  in  section  2  through  the  above 
property  within  two  years  from  and  after  the  date  of  the 
deed. 


Digitized  by 


Google 


Jbm,'17.]      Sanitary  Dist.  v.  Chi.  Title  &  Tr.  Co.      533 

2.  The  district  shall  construct  and  maintain  the  proposed 
new  channel  so  that  the  same  shall  not  be  less  than  eighty 
feet  in  width,  and  shall  have  a  constant  flow  of  water  not 
less  than  eight  feet  in  depth  for  the  whole  width  of  said 
eighty  feet. 

3.  That  all  material  which  shall  be  taken  and  excavated 
from  the  proposed  new  channel  shall  by  the  district,  at  its 
expense,  be  placed  or  deposited  in  the  old  channel  of  the 
north  branch  of  the  Chicago  river  or  upon  premises  con- 
tiguous to  such  part  of  the  old  channel,  as  may  be  directed 
by  the  owner  or  owners  of  such  contiguous  premises. 

There  were  eight  other  paragraphs  containing  conditions 
and  restrictions  in  regard  to  the  land,  followed  by  this  para- 
graph: "This  deed  is  made  on  the  express  condition  that 
the  party  of  the  second  part,  or  its  successors,  shall  faith- 
fully perform  each  and  all  of  the  conditions  herein  con- 
tained on  its  part  to  be  performed,  and  any  neglect  or  fail- 
ure so  to  do  shall  forfeit  the  estate  hereby  conveyed,  and 
in  such  case  this  conveyance  shall  be  null  and  void  and  the 
estate  hereby  conveyed  shall  revert  to  and  immediately  vest 
in  the  party  of  the  first  part,  its  successors  and  assigns." 

The  deed  provided  that  it  should  be  of  no  effect  until 
accepted  by  the  sanitary  district  by  the  formal  action  of  its 
board  of  trustees  and  until  notice  in  writing  of  such  accept- 
ance should  have  been  given  to  the  grantor.  It  was  ac- 
cepted by  the  sanitary  district  by  formal  action  of  its  board 
of  trustees  on  November  4,  1903,  and  the  grantor  was  no- 
tified in  writing  of  such  acceptance  on  November  20,  1903. 

The  sanitary  district  entered  into  a  contract  for  exca- 
vating the  channel  and  on  May  10,  1904,  began  the  work 
of  excavation,  depositing  the  excavated  material  in  the  old 
river  channel,  as  required  by  the  deed.  This  work  con- 
tinued until  October  5,  when  it  was  stopped  on  account  of 
the  inability  of  the  contractors  to  proceed  with  their  outfit, 
which  was  adapted  only  for  excavating  by  the  dry  method. 
About  one-tenth  of  the  total  amount  of  material  to  be  ex- 
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cavated  had  then  been  removed  and  placed  upon  the  other 
lands  of  the  appellee.  In  view  of  the  condition  of  the  ma- 
terial to  be  excavated,  as  disclosed  after  the  work  had  pro- 
gressed for  some  time,  the  appellant's  engineers  did  not  re- 
gard the  dry  method  of  excavation  as  feasible.  Thereupon 
the  contractors,  with  the  consent  of  the  appellant,  assigned 
their  contract  to  the  Chicago  and  Great  Lakes  Dredge  and 
Dock  Company,  which  had  adequate  equipment  for  doing 
the  work  with  hydraulic  and  dipper  dredges,  and  the  re- 
mainder of  the  work  was  done  by  that  company  and  that 
method.  No  further  work  was  done,  however,  on  the  sec- 
tion of  the  channel  through  the  appellee's  land  until  June  12, 
1906,  long  after  the  two  years  had  expired  within  which 
the  conditions  of  the  deed  required  the  channel  to  be  con- 
structed. At  that  time  the  Chicago  and  Great  Lakes  Dredge 
and  Dock  Company,  which  had  previously  been  engaged 
upon  the  lower  section  of  the  channel,  reached  the  appellee's 
land  and  began  work  on  that  portion  of  the  channel,  and  it 
was  not  until  August  13,  1907,  that  the  waters  of  the  north 
branch  of  the  Chicago  river  were  turned  into  the  new  chan- 
nel and  permanently  passed  through  it. 

In  excavating  with  hydraulic  dredges  the  excavated  ma- 
terial, earth  and  water,  was  pumped  through  conveyors  to 
the  place  of  deposit,  with  the  result  that  the  land  was  flooded 
with  mud  and  water.  All  the  excavated  material,  however, 
was  not  placed  on  the  appellee's  land  but  large  quantities 
were  hauled  away  in  scows  and  deposited  elsewhere.  On 
April  15,  1907,  the  appellee  served  notice  on  the  appellant 
that  it  would  hold  the  appellant  responsible  for  all  damages 
occasioned  by  the  breach  of  the  covenants  and  agreements 
contained  in  the  deed  of  July  22,  1903,  and  also  that  de- 
fault had  been  made  in  the  performance  of  the  covenants 
in  that  deed  in  that  the  channel  had  not  been  completed 
within  two  years,  and  that  unless  the  appellant  completed 
the  channel  and  caused  the  waters  to  permanently  pass 
through  it  on  or  before  July  i,  1907,  the  appellee  would 
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declare  the  estate  conveyed  to  be  forfeited.  On  January  20, 
1909,  the  appellee  took  possession  of  the  ground  adjaceiit 
to  the  main  channel  and  posted  signs  reading,  "Private  prop- 
erty of  trust  company,  trustee."  On  January  22,  1909,  the 
appellee  began  its  action  in  ejectment  to  recover  the  pos- 
session of  the  one  hundred  and  eighty  foot  strip  through 
the  land  and  an  action  of  trespass  on  the  case  to  recover 
for  damages  caused  by  overflowing  the  appellee's  land  and 
delay  in  constructing  the  channel,  and  on  April  13,  1909, 
an  action  of  assumpsit  for  damages  occasioned  by  the  fail- 
ure to  place  all  the  excavated  material  upon  the  appellee's 
land.  The  bill  to  enjoin  the  prosecution  of  these  suits  was 
filed  on  May  12,  19 10. 

The  circuit  court  found  that  the  appellant  had  failed  to 
comply  with  the  terms  of  the  deed  and  did  not  construct 
the  channel  through  the  appellee's  land  within  two  years 
and  did  not  deposit  in  the  old  channel  or  the  contiguous 
premises  all  the  excavated  material,  but  it  further  found 
that  the  terms  of  the  deed  in  regard  to  the  time  of  com- 
pletion of  the  channel  and  the  deposit  of  the  excavated  ma- 
terial were  conditions  subsequent,  and  that  for  the  failure 
to  perform  them  the  appellee  could  not  recover  damages, 
but  that  by  reason  of  such  failure  the  estate  conveyed  by 
the  deed  became  liable  to  forfeiture  and  the  appellee  be- 
came entitled  to  have  the  title  to  and  possession  of  the  land 
restored  to  it,  except  as  such  restoration  was  prevented  by 
reason  of  the  dedication,  operation  and  use  of  the  land  for 
public  purposes ;  that  by  reason  of  such  dedication,  opera- 
tion and  use  it  was  impossible  to  restore  the  land  to  the 
appellee,  and  the  appellee  was  therefore  entitled  to  recover 
the  value  of  the  land  on  the  day  it  began  its  action  of  eject- 
ment, together  with  five  per  cent  interest  thereon,  amount- 
ing to  $46,993-53. 

The  master  in  his  report  found  the  amount  of  excavated 
material  which  the  appellant  failed  to  deposit  on  the  land 
and  ascertained  its  value  to  be  $38,505,  and  found  that  116 
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acres  lying  east  of  the  channel  were  affected  by  the  delay 
ahd  flooding,  and  that  the  measure  of  damages  was  interest 
for  the  period  of  such  delay  on  what  the  land  would  have 
been  worth  on  July  22,  1905,  with  the  channel  completed, 
which  was  found  to  be  $27,053,  and  a  decree  for  $65,558, 
the  amount  of  these  two  items,  in  favor  of  the  appellee,  was 
recommended. 

The  appellee  contends  that  the  master's  report  was  right 
in  principle,  but  that  he  under-estimated  the  amount  of  the 
damages  by  reason  of  the  failure  to  deposit  the  excavated 
material ;  that  the  court  erred  in  holding  the  provisions  of 
the  deed  to  be  conditions  subsequent  and  in  the  principle 
applied  in  fixing  damages,  and  that  the  decree  in  its  favor 
is  for  too  small  a  sum.  The  appellant  insists  that  the  court 
erred  in  not  dismissing  the  appellee's  cross-bill  for  want  of 
equity  and  in  entering  a  decree  for  any  amount  against  it. 

Though  no  motion  was  made  to  dismiss  the  appeal,  the 
appellee's  brief  suggests  a  doubt  of  our  jurisdiction  of  the 
appeal  by  the  sanitary  district.  Attention  is  called  to  the 
fact  that  the  original  bill  is  for  an  injunction,  only,  against 
the  prosecution  of  the  suits  at  law,  and  that  the  cross-bill 
does  not  pray  for  a  forfeiture  but  asks  for  damages,  only. 
The  bill  sets  up  the  deed  to  appellant,  the  bringing  of  the 
suits  against  it,  and  facts  which  are  claimed  to  constitute 
a  waiver  of  the  right  to  declare  a  forfeiture  or  estoppel  to 
its  exercise,  and  to  constitute  equitable  defenses  which  can 
not  be  availed  of  in  the  actions  at  law.  The  cross-bill  avers 
the  forfeiture  of  the  estate  and  re-entry  by  the  grantor, 
avers  that  by  reason  of  the  appropriation  of  the  land  to 
public  uses  it  cannot  be  restored  to  the  appellee,  and  asks 
for  damages  for  its  right  to  have  the  land  conveyed  by  the 
deed  forfeited  and  restored  to  it.  The  answer  to  the  cross- 
bill denies  the  breach  of  the  conditions  and  denies  the  for- 
feiture of  the  estate.  The  decree  finds  a  breach  of  the  con- 
ditions and  a  forfeiture  of  the  estate,  that  the  appellee  can 
not  be  restored  to  the  possession  of  the  land,  and  for  that 
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reason  awards  damages.  A  freehold  is  involved  not  only 
where  one  party  will  gain  and  another  lose  a  freehold  by 
the  decree,  but  whenever  the  existence  of  a  freehold  is  put 
in  issue  by  the  pleadings  and  must  be  decided.  Such  is  the 
case  here,  and  the  appeal  was  properly  brought  to  this  court. 
The  rights  of  the  parties  must  be  determined  by  the 
deed  of  July  22,  1903,  to  the  sanitary  district.  That  instru- 
ment is  a  deed  poll  conveying  the  land  described  solely  for 
the  purpose  of  the  proposed  new  channel  upon  conditions 
subsequent.  The  effect  of  it  was  to  vest  the  title  in  the 
appellant  until  condition  broken,  as  completely  as  if  the  con- 
veyance had  been  absolute.  The  appellee  retained  no  estate 
in  the  land  and  had  no  more  than  a  possibility  of  reverter, — 
the  bare  right  of  entry  in  case  of  the  breach  of  a  condition. 
If  the  appellant  had  done  none  of  the  things  mentioned  in 
the  conditions,  the  only  liability  incurred  would  have  been 
the  forfeiture  of  the  estate.  The  acceptance  by  the  grantee 
of  a  deed  poll  conveying  an  estate  in  land  and  containing 
covenants  or  agreements  to  be  performed  by  the  grantee, 
followed  by  his  entering  into  possession  of  the  premises, 
binds  the  grantee  to  the  performance  of  the  covenants  or 
agreements  as  effectually  as  if  he  had  signed  the  deed. 
(Dean  v.  Walker,  107  111.  540;  Schmidt  v.  Glade,  126  id. 
485 ;  Sanitary  District  of  CJucago  v.  Martin,  227  id.  260 ; 
Drucckcr  v.  McLaughlin,  235  id.  367;  Midland  Raikvay 
Co,  V.  Fisher,  125  Ind.  19;  Sexaucr  v.  Wilson,  136  Iowa, 
357;  Burbank  v.  Pillsbury,  48  N.  H.  475;  Atlantic  Dock 
Co.  V.  Leazitt,  50  Barb.  135 ;  54  N.  Y.  35 ;  Atlanta,  Knox- 
ville  and  Northern  Raihvay  Co,  v.  McKinney,  124  Ga.  929; 
Hickey  v.  Lake  Shore  and  Michigan  Soutliern  Raihvay  Co. 
51  Ohio  St.  40.)  In  the  present  case,  however,  there  was 
no  covenant  or  agreement  on  the  part  of  the  grantee  to  do 
anything.  The  grant  was  upon  condition  that  the  grantee 
should  do  several  things,  though  the  instrument  contained 
no  agreement  to  do  them  but  declared  that  any  neglect  or 
failure  to  perform  should  forfeit  the  estate,  and  in  such 
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case  the  conveyance  should  be  void  and  the  estate  conveyed 
should  revert  to  and  immediately  vest  in  the  grantor.  The 
appellee  had  a  right  to  make  the  conveyance  on  such  lawful 
terms  as  it  saw  fit,  and  both  parties  have  the  right  to  have 
it  enforced  according  to  its  terms.  Besides  the  condition 
for  the  construction  of  a  channel  of  certain  dimensions 
within  a  certain  time  the  appellee  might  have  inserted  an 
agreement  by  the  grantee  to  construct  a  channel  according 
to  those  terms,  and  if  the  appellant  had  accepted  a  deed 
containing  such  an  agreement  and  entered  into  possession 
under  it  the  appellant  would  have  been  bound  to  construct 
the  channel  accordingly.  In  the  absence  of  such  agreement 
the  appellee's  only  remedy  for  a  breach  of  the  condition  is 
that  for  which  it  stipulated  in  the  deed, — a  forfeiture  of  the 
estate  conveyed  and  its  re-investment  in  the  appellee.  "A 
condition  differs  from  a  covenant.  The  legal  responsibility 
for  non-fulfillment  of  a  covenant  is  that  the  party  violating 
it  must  respond  in  damages.  The  consequence  of  the  non- 
fulfillment of  a  condition  is  a  forfeiture  of  the  estate.  The 
grantor  may  re-enter  and  possess  himself  of  his  former  es- 
tate. The  court,  in  a  proper  case,  can  enforce  the  specific 
performance  of  a  covenant  but  it  cannot  enforce  the  spe- 
cific performance  of  that  in  a  deed  the  non-performance 
of  which  works  a  forfeiture  of  the  estate."  {Woodruff  v. 
Woodruff,  44  N.  J.  Eq.  349 ;  Woodruff  v.  Trenton  Water 
Pozver  Co,  10  id.  489;  Sliaron  Iron  Co,  v.  City  of  Erie, 
41  Pa.  341 ;  Underlull  v.  Saratoga  and  Wasliington  Rail- 
road Co,  20  Barb.  455;  Devlin  on  Deeds,  sec.  970.)  In 
case  of  doubt  as  to  whether  a  provision  in  a  deed  is  a  con- 
dition or  a  covenant  it  will  be  construed  to  be  a  covenant  to 
prevent  the  destruction  of  the  estate,  but  here  the  express 
stipulation  for  the  forfeiture  of  the  estate  and  its  immedi- 
ately vesting  in  the  grantor  removes  all  doubt  as  to  the 
intention  of  the  parties  to  create  a  condition  subsequent. 

Deeds  have  been  made  conveying  land  to  railroad  com- 
panies upon  condition  that  a  railroad  station  should  be  es- 
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tablished  and  maintained  on  the  land  or  that  trains  should 
stop  and  receive  passengers  and  freight,  with  a  right  of  re- 
entry in  the  grantor  upon  breach  of  the  condition.  When 
actions  of  ejectment  have  been  brought  to  enforce  the  for- 
feiture upon  breach  of  such  condition  they  have  invariably 
been  sustained.  (Gray  v.  Chicago,  Milwaukee  and  St.  Paul 
Railway  Co.  189  111.  400;  Lyman  v.  Suburban  Railroad 
Co.  190  id.  320;  Latham  v.  Illinois  Central  Railroad  Co. 
253  id.  93.)  In  Blanchard  v.  Detroit,  Lattsing  and  Lake 
Michigan  Railroad  Co.  31  Mich.  43,  a  conveyance  was  made 
to  the  railroad  company  "upon  the  express  condition  that 
said  railroad  company  shall  build,  erect  and  maintain  a  de- 
pot or  station  house  on  the  land  herein  described,  suitable 
for  the  convenience  of  the  public,  and  that  at  least  one  train 
each  way  shall  stop  at  such  depot  or  station  each  day  when 
trains  run  on  said  road,  and  that  freight  and  passengers 
shall  be  regularly  taken  at  such  depot."  A  bill  was  filed  to 
enforce  the  specific  performance  of  these  conditions,  and 
the  defendant's  answer  insisted  that  the  clause  just  quoted 
was  not  a  covenant  but  a  condition  subsequent,  and  that  the 
grantee  having  become  satisfied  that  a  compliance  with  it 
would  be  detrimental  to  its  interest  and  the  public  interest 
had  decided  not  to  observe  it  and  had  not  done  so.  The 
provision  was  held  to  be  a  condition  subsequent  and  not 
a  covenant  and  its  specific  performance  was  denied.  The 
court  held  the  language  to  be  plain  and  unambiguous ;  that 
the  terms  were  distinctly  and  plainly  terms  of  condition; 
that  there  was  no  room  for  construction,  and  that  the  par- 
ties could  not  be  heard  to  say,  where  there  was  no  imposi- 
tion, fraud  or  mistake,  that  although  they  deliberately  made 
a  condition  and  nothing  but  a  condition,  they  yet  meant 
that  it  should  be  exactly  a  covenant.  The  court  therefore 
refused  to  decree  a  specific  performance  of  the  condition. 

In  Close  V.  Burlington,  Cedar  Rapids  and  Northern 
Railway  Co.  64  Iowa,  149,  the  conclusion  was  reached,  up- 
on a  deed  made  upon  a  like  consideration,  that  there  was 


Digitized  by 


Google 


540       Sanitary  Dist.  v.  Chi.  Title  A  Tr.  Co.       [278 IIL 

no  promissory  undertaking  to  create  a  personal  obligation 
on  the  part  of  the  grantee. 

In  Woodruff  v.  Trenton  Water  Pozcer  Co.  supra,  the 
grantor  brought  suit  for  compensation  and  specific  per- 
formance on  account  of  the  refusal  of  the  defendant  to 
maintain  a  raceway,  bridge  and  fences  in  accordance  with 
the  terms  of  a  conveyance  of  land  containing  the  following 
provisions:  "Subject,  nevertheless,  to  the  following  pro- 
viso :  'That  if  the  said  main  raceway  shall  not  be  made  on 
said  premises  in  conformity  to  the  act  incorporating  said 
company  the  said  lands  and  premises  shall  revert  to  the  said 
George  Woodruff,  his  heirs  and  assigns;  and  also  that  the 
said  party, of  the  second  part  shall  erect,  maintain  and  keep 
in  good  repair  a  safe,  convenient  and  substantial  bridge 
across  said  main  raceway  at  a  place  to  be  designated  by  the 
said  George  Woodruff,  and  also  cause  to  be  made  and  kept 
in  order  a  convenient  landing  place  on  the  side  next  the 
River  Delaware,  so  that  wagons  may  at  all  times  safely  pass 
over  thereon,  and  shall  also  erect  and  maintain  all  necessary 
fences  across  the  said  main  raceway,  together  with  fences 
across  the  said  premises,  *  *  *  and  shall  also  permit  the 
said  party  of  the  first  part  to  use  the  said  raceway  to  give 
drink  to  his  cattle  and  also  to  take  ice  therefrom  to  fill  his 
icehouse.'  "  In  holding  that  the  suit  could  not  be  sustained 
the  court  said :  "A  condition  is  quite  distinct  from  a  cove- 
nant. The  language  in  this  deed  is  appropriate  to  create  a 
condition,  and,  as  if  to  avoid  any  doubt,  the  legal  conse- 
quences of  a  breach  or  violation  of  the  condition  is  inserted. 
Upon  covenants,  the  legal  responsibility  of  their  non-fulfill- 
ment is  that  the  party  violating  them  must  respond  in  dam- 
ages. The  consequence  of  the  non-fulfillment  of  a  condition 
is  a  forfeiture  of  the  estate.  The  grantor  may  re-enter 
at  his  will  and  possess  himself  of  his  former  estate.  The 
grantees  were  to  make  the  raceway  in  conformity  to  their 
act  of  incorporation ;  they  were  to  erect,  maintain  and  keep 
in  good  repair  a  safe  and  substantial  bridge  over  the  race- 
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way ;  they  were  to  make  a  landing  place  on  the  River  Dela- 
ware and  to  make  and  maintain  the  fences." 

In  Mills  V.  Seattle  and  Montana  Railzvay  Co.  lo  Wash. 
520,  it  was  held  that  the  grantor  in  a  deed  could  not  main- 
tain an  action  against  the  grantee,  the  railway  company^  for 
damages  for  failing  to  maintain  an  irrigation  ditch  accord- 
ing to  the  supposed  obligation  of  the  deed  contained  in  the 
words,  "  'subject  to  the  following  conditions,  which  are 
made  a  part  of  the  consideration  of  the  foregoing  transfer,' 
the  condition  being  that  the  railway  company  would  main- 
tain an  irrigation  ditch." 

In  Hale  v.  Finch,  104  U.  S.  261,  Hale  sold  a  steamboat 
to  Finch  and  executed  a  bill  of  sale  containing  this  provi- 
sion :  "And  it  is  understood  and  agreed  that  the  sale  is  up- 
on this  express  condition :  that  said  steamboat  or  vessel  is 
not,  within  ten  years  from  the  first  day  of  May,  1867,  to 
be  run  upon  any  of  the  routes  of  travel  on  the  rivers,  bays 
or  waters  of  the  State  of  California  or  the  Columbia  river 
or  its  tributaries."  The  purchaser,  in  violation  of  this  pro- 
vision, caused  the  steamboat  to  be  taken  to  San  Francisco 
on  October  i,  1868,  and  from  that  time  to  May  i,  1874, 
caused  it  to  be  run  upon  the  routes  of  travel  on  the  rivers, 
bays  and  waters  of  California,  and  the  vendor  brought  a 
suit  for  damages  against  the  purchaser  for  the  violation  of 
his  alleged  agreement.  The  court  held  that  the  language  of 
the  bill  of  sale  did  not  imply  an  agreement  that  the  pur- 
chaser would  not  use,  or  permit  others  to  use,  the  boat  or 
its  machinery  upon  the  prohibited  waters  within  the  period 
limited  but  only  an  agreement  that  the  sale  was  on  the  ex- 
press condition  that  the  boat  should  not  be  so  used,  saying : 
"It  is  the  case  of  a  bare,  naked  condition,  unaccompanied  by 
words  implying  an  agreement,  engagement  or  promise  by 
the  vendee  that  he  would  personally  perform  or  become  per- 
sonally responsible  for  its  performance.  The  vendee  took 
the  property  subject  to  the  right  which  the  law  reserved  to 
the  vendor  of  recovering  it  upon  breach  of  the  condition 
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specified.  The  vendee  was  willing,  as  the  words  in  their 
natural  and  ordinary  sense  indicate,  to  risk  the  loss  of  the 
steamboat  when  such  breach  occurred  but  not  to  incur  the 
personal  liability  which  would  attach  to  a  covenant  or  agree- 
ment upon  his  part  that  he  would  not  use,  and  should  not 
permit  others  to  use,  the  boat  or  its  machinery  upon  the 
waters  and  within  the  period  named.  If  this  be  not  so,  then 
every  condition  in  a  deed  or  other  instrument,  however  bald 
that  instrument  might  be  of  language  implying  an  agree- 
ment, could  be  turned,  by  mere  construction  and  against  the 
apparent  intention  of  the  parties,  into  a  covenant  or  agree- 
ment involving  personal  responsibility." 

In  many  of  the  cases  cited,  as  in  the  present  case,  the 
grantors  expected  to  receive  benefits  to  their  other  property 
from  the  work  to  be  done  upon  the  land  conveyed  which 
would  compensate  them  for  the  donation  of  their  land. 
Here  the  appellee  chose  to  insert  in  its  deed  a  condition  in- 
stead of  a  covenant.  The  evidence  shows  that  the  deed 
was  passed  back  and  forth,  was  carefully  considered  by  both 
parties,  and  changes  were  proposed  and  assented  to  before 
it  was  executed  and  accepted.  The  terms  of  the  instrument 
are  unambiguous,  its  meaning  clear,  and  there  is  no  reason 
why  the  actual  contract  made  by  the  parties  should  not  be 
enforced.  If  the  appellee  has  lost  some  part  of  the  profit 
anticipated  from  the  investment,  it  must  be  borne  in  mind 
that  there  is  evidence  which  tends  to  show  that  the  delay 
was  caused  by  conditions  which  were  not  anticipated  and 
could  not  be  overcome  except  at  what  the  appellant  regarded 
as  an  excessive  and  unreasonable  cost.  It  therefore  per- 
mitted the  time  to  elapse  which  constituted  a  breach  of  the 
condition  of  its  deed,  and  the  appellee  thereby  became  en- 
titled to  a  forfeiture  of  the  estate  and  to  re-possess  itself 
of  the  land.  For  other  breaches  of  condition  which  oc- 
curred afterward,  if  any,  it  had  the  same  remedy,  but  it 
was  entitled  neither  to  specific  performance  in  equity  nor 
to  damages  at  law.     The  decree  of  the  circuit  court  was 
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therefore  right  so  far  as  it  found  that  the  provisions  of  the 
deed  in  controversy  were  conditions  subsequent  and  not 
covenants  and  that  damages  were  not  recoverable  for  their 
breach. 

In  bringing  the  action  of  ejectment  the  appellee  recog- 
nized the  provisions  of  the  deed  as  conditions  subsequent. 
There  is  no  question  of  the  breach  of  these  conditions.  The 
channel  was  not  constructed  through  the  appellee's  property 
within  two  years  after  the  date  of  the  deed,  the  waters  of 
the  north  branch  of  the  Chicago  river  did  not  permanently 
pass  through  the  channel  within  three  years  of  the  date  of 
the  deed,  and  all  the  material  excavated  on  the  appellee's 
land  was  not  placed  in  the  old  channel  and  on  the  contig- 
uous premises.  The  appellee  was  therefore  entitled,  in  law, 
to  declare  a  forfeiture  of  the  estate  granted  by  the  deed  and 
to  maintain  an  action  of  ejectment  for  the  possession  of 
the  land  conveyed.  The  object  of  the  appellant's  bill  was 
not  to  be  relieved  of  a  forfeiture  incurred  by  a  breach  of 
conditions  subsequent,  but  was  to  secure  the  benefit  of  the 
equitable  defenses  to  the  action  of  ejectment  of  waiver  and 
equitable  estoppel,  to  show  that  the  failure  to  complete  the 
channel  within  the  prescribed  time  had  been  waived  by  the 
appellee,  and  that  the  failure  to  deposit  all  the  excavated 
material  on  the  appellee's  land  was  with  the  consent  of  the 
appellee,  who  was  therefore  estopped  to  declare  a  forfeiture 
for  such  failure,  and  that  for  these  reasons  there  was  no 
forfeiture.  Equity  will  sometimes  relieve  against  the  con- 
sequences of  a  breach  of  condition  and  save  from  forfeiture 
an  estate  which  has  vested  and  is  in  danger  of  being  de- 
feated by  a  failure  to  perform  a  condition  subsequent,  when 
the  breach  was  not  willful,  the  injury  can  be  adequately 
compensated  by  damages  and  there  is  a  certain  rule  by 
which  to  measure  the  damages.  It  is  not  necessary  to  dis- 
cuss the  principles  on  which  equity  relieves  grantees  from 
the  hardship  of  forfeiture  by  substituting  compensation. 
The  appellant's  bill  is  not  based  upon  that  doctrine.    The 
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appellee  had  the  right  to  waive  the  forfeiture  and  by  its 
acts  might  estop  itself  from  insisting  upon  a  forfeiture.  If 
it  did  so,  no  question  of  compensation  remains  to  consider. 

After  the  original  contractors,  finding  that  they  were 
unable  to  complete  the  work  with  their  equipment,  had  as- 
signed their  contract  to  the  dredge  and  dock  company,  the 
long  delay  from  October  5,  1904,  to  June  12,  1906,  occurred, 
because  during  that  time  the  dredge  Sand  dock  company  was 
occupied  with  the  work  on  the  lower  part  of  the  channel, 
through  which  access  was  obtained  to  the  section  of  the 
channel  involved  here.  It  would  have  been  physically  pos- 
sible, but  much  more  expensive,  to  proceed  with  the  work 
on  the  upper  section  without  waiting  for  the  lower  section 
to  be  finished.  The  delay  caused  a  breach  of  the  condition 
which  required  the  construction  of  the  channel  eighty  feet 
wide  and  eight  feet  deep  by  July  22,  1905.  When  the  work 
of  excavation  was  resumed  on  June  12,  1906,  this  condi- 
tion had  already  been  violated,  the  estate  forfeited  and  the 
appellee  was  entitled  to  re-enter  and  re-possess  itself  of  the 
land  conveyed.  It  did  not  do  so,  but  on  the  contrary,  with 
knowledge  that  the  appellant  was  excavating  the  channel 
and  filling  up  the  old  channel  and  the  contiguous  land  at 
great  expense,  encouraged  the  appellant  to  proceed  with  the 
work  regardless  of  the  expiration  of  the  limited  time. 

Wyllys  W.  Baird  was  a  member  of  the  managing  com- 
mittee of  the  Northwest  Land  Association  and  secretary  of 
that  committee  from  about  June  22,  1899,  ^^^il  January, 
1906,  and  continued  as  a  member  of  the  committee  until 
January,  1909.  During  that  time  he  had  general  supervi- 
sion of  the  property  of  the  association.  The  articles  of 
the  Northwest  Land  Association  provided  that  no  party  to 
whom  the  property  of  the  association  shall  be  conveyed,  nor 
any  party  dealing  with  the  trustee  or  managing  committee 
or  its  officers  in  relation  to  the  trust  property,  shall  be  ob- 
liged to  see  to  the  application  of  the  purchase  money  or  to 
see  that  the  terms  are  complied  with,  and  the  trustee,  and 
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all  others  in  dealing  with  the  managing  committee  or  any 
of  its  officers,  shall  not  be  obliged  to  inquire  into  their 
qualifications  or  authority,  and,  so  far  as  third  persons  are 
concerned,  all  acts  of  the  managing  committee  and  of  its 
officers  and  trustees  shall  be  binding  on  the  association. 
After  the  beginning  of  the  work  by  the  dredge  and  dock 
company  Baird  wrote  a  letter  to  the  appellant  calling  atten- 
tion to  the  fact  that  the  deed  to  the  appellant  required  the 
completion  of  the  channel  through  the  premises  within  two 
years  after  its  date,  saying :  "You  will  observe  that  the  time 
for  completing  this  work  has  expired,  and  under  the  terms 
of  the  deed  it  lies  within  the  power  of  the  grantor  of  said 
deed  to  forfeit  your  right  to  the  title  of  said  land.  We 
have  no  desire  to  deprive  you  of  this  right  of  way,  but  we 
do  insist  that  the  work  be  carried  forward  with  greater  ex- 
pedition." Other  letters  were  written  referring  to  the  man- 
ner in  which  the  work  was  being  carried  on,  and  on  No- 
vember 20,  1906,  Baird  wrote,  saying  that  since  the  large 
hydraulic  dredge  had  taken  the  place  of  the  smaller  ones 
the  work  had  not  progressed  so  rapidly  as  before;  that 
theretofore  the  dredge  had  been  operated  continuously  day 
and  night ;  that  he  was  informed  that  this  practice  had  been 
discontinued,  and,  as  the  demand  for  completing  the  woric 
was  as  urgent  as  ever,  he  was  at  a  loss  to  know  why  activ- 
ities should  be  less  keen.  On  December  13,  1906,  he  wrote 
that  "I  have  kept  in  close  touch  with  the  work  of  your 
contractors  and  am  free  to  say  that  since  our  conference 
they  have  apparently  done  everything  in  their  power  to  ex- 
pedite the  work.  It  now  looks  as  if  they  would  reach  the 
mouth  of  Wilson  avenue  sewer  by  the  end  of  this  week. 
This  will  relieve  the  most  serious  feature  of  their  delay  in 
getting  through."  On  March  23,  1907,  he  wrote,  saying: 
"In  view  of  your  flagrant  violations  of  our  contract  with 
you  we  think  it  is  no  more  than  just  that  we  insist  that  the 
channel  between  Wilson  avenue  and  Lawrence  avenue  be 
completed  without  an  hour's  unnecessary  delay."    On  April 
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12,  1907,  the  appellee  notified  the  appellant  that  default  had 
been  made  by  the  appellant  in  the  performance  of  its  cove- 
nants in  failing  to  construct  the  new  channel  in  accordance 
with  the  provisions  of  the  deed  within  three  years  from  its 
date  and  in  other  particulars,  and  that  "unless  you  shall 
construct  and  complete  said  channel  and  shall  cause  the 
waters  of  the  Chicago  river  to  permanently  pass  through 
the  same,  in  accordance  with  the  terms  and  provisions  of 
said  deed,  on  or  before  the  ist  day  of  July,  1907,"  the  ap- 
pellee will  declare  the  estate  conveyed  by  the  deed  to  be 
forfeited  and  proceed  to  take  possession  of  the  property. 
On  October  26,  1908,  a  letter  to  the  appellant,  signed  on 
behalf  of  the  Northwest  Land  Association  by  Louderback, 
its  chairman,  in  regard  to  its  claim  against  the  appellant, 
setting  forth  various  particulars,  stated :  "We  now  state  in 
writing  that  under  no  circumstances  would  we  attack  the 
validity  of  our  deed  to  the  drainage  board  by  its  failure  to 
fulfill  its  obligations  on  time  or  otherwise,  as  we  recognize 
the  work  as  one  of  great  public  benefit  and  necessity,  and 
we  rely  on  the  fairness  and  good  faith,  alone,  of  yourself 
and  your  board  in  carrying  out  the  obligations  of  your 
predecessors  when  you  have  fully  investigated  the  facts  as 
to  the  honesty  of  our  claim." 

This  tract  of  land  was  valuable  for  subdivision,  but  pro- 
vision for  drainage  was  essential  to  its  availability  for  such 
purpose.  For  several  years  the  land  association,  through 
Baird,  was  negotiating  with  the  city  and  the  sanitary  dis- 
trict, and  the  deed  of  the  trust  company  to  the  sanitary  dis- 
trict was  the  result  of  such  negotiation.  The  condition  as 
to  the  time  of  completion  of  the  work  was  no  doubt  in- 
serted to  secure  the  construction  of  the  work  and  the  con- 
sequent drainage  of  the  land  at  the  earliest  possible  date. 
This  provision  was  probably  inserted  as  a  condition  rather 
than  a  covenant  because  the  measure  of  damages  for  the 
breach  of  a  covenant  was  uncertain  and  unsatisfactory  and 
the  condition  was  supposed  to  be  more  effective.    The  con- 
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dition  was  broken  and  the  estate  forfeited  with  nine-tenths 
of  the  work  yet  undone,  and  nearly  a  year  afterward  the 
sanitary  district  again  began  the  work.  The  appellee  did 
not  merely  stand  by  and  let  the  work  go  on.  It  actively 
encouraged  the  appellant  in  proceeding  with  the  work  and 
expending  a  large  amount  of  money  in  so  doing  and  in- 
sisted that  the  work  be  carried  forward  with  greater  expe- 
dition, stating  that  it  had  no  desire  to  deprive  the  appellant 
of  the  right  of  way  though  having  the  power  to  forfeit  the 
title.  This  insistence  upon  expediting  the  work  continued 
from  time  to  time,  making  it  perfectly  apparent  that  how- 
ever great  might  be  the  dissatisfaction  with  the  delay  there 
was  no  intention  of  forfeiting  the  title  on  account  of  it; 
that  the  desire  was  only  to  expedite  the  work.  There  was 
no  indication  of  any  intention  to  demand  a  forfeiture  until 
April  12,  1907,  and  even  the  notice  then  served  on  the  ap- 
pellant by  the  appellee  waived  the  then  existing  right  to  a 
forfeiture,  merely  stating  that  a  forfeiture  would  be  insisted 
on  if  the  channel  was  not  completed  by  July  i,  1907.  A 
year  and  a  half  later,  long  after  the  work  was  completed, 
the  land  association,  in  its  letter  of  October  26,  1908,  de- 
liberately stated  that  it  would  not,  under  any  circumstances, 
attack  the  validity  of  the  deed  to  the  sanitary  district  by 
reason  of  the  failure  to  fulfill  its  obligations  on  time  or 
otherwise.  A  forfeiture  once  waived  is,  however,  gone  for- 
ever and  cannot  be  revived  by  a  change  of  mind  of  the 
party  making  the  waiver  or  by  subsequent  events.  "It  is 
an  elementary  principle  of  law  that  it  is  not  necessary,  in 
any  case,  to  prove  the  performance  of  a  condition  which 
has  been  waived  by  the  party  having  the  right  to  demand 
its  performance.  A  condition  once  waived  is  forever  gone 
and  the  performance  of  it  cannot  be  thereafter  required." 
{Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  474;  Sliaron 
Iron  Co.  V.  City  of  Erie,  supra.)  The  making  of  partial 
payments  to  a  contractor  for  the  construction  of  a  build- 
ing after  default  in  its  completion  within  the  time  limited 
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by  the  contract  and  inducing  the  contractor  to  expend 
money  in  the  completion  of  the  building  constitute  a  waiver 
of  the  owner's  right  to  demand  a  forfeiture  on  account 
of  the  failure  to  complete  the  building  within  the  time 
fixed.  (Eyster  v.  Parrott,  83  111.  517;  Bloomington  Hotel 
Co.  V.  Garthwait,  227  id.  613.)  The  waiver  of  a  forfeit- 
ure may  be  by  parol  even  though  the  instrument  is  under 
seal,  and  where  the  grantor  does  any  act  inconsistent  with 
his  reliance  upon  the  condition,  his  act  amounts  to  a  waiver 
of  the  condition  so  as  to  preclude  him  from  afterward  avail- 
ing himself  of  the  forfeiture.  Moses  v.  Loomis,  156  111. 
392 ;  Palmer  v.  Meriden  Britannia  Co,  188  id.  508. 

There  had  been  no  failure  to  deposit  the  excavated  ma- 
terial on  the  appellee's  land  prior  to  the  resumption  of  the 
work  in  June,  1906.  The  enlargement  of  the  channel 
greatly  increased  the  quantity  of  material  to  be  excavated, 
and  the  method  of  excavation  increased  it  still  more.  When 
the  work  was  resumed  with  the  hydraulic  and  dipper  dredges 
a  large  quantity  of  the  excavated  material  was  placed  upon 
scows,  taken  away  and  disposed  of  elsewhere  than  upon  the 
appellee's  land.  Complaint  is  made  of  this  action  as  a  vio- 
lation of  the  terms  of  the  deed,  and  it  was  a  breach  of  the 
condition.  The  appellant  insists  that  the  appellee  is  estop- 
ped to  insist  upon  a  forfeiture  for  this  breach. 

After  the  delivery  of  the  deed  to  the  sanitary  district, 
in  the  fall  of  1903,  George  N.  Wisner,  who  was  the  chief 
engineer  of  the  sanitary  district,  had  charge  of  the  work 
of  preparing  the  plans  and  specifications  for  the  contract 
for  the  excavation.  He  testified  that  he  called  upon  Baird, 
as  the  representative  of  the  owners  of  the  land,  and  told 
him  that  it  was  necessary,  before  preparing  the  specifica- 
tions, to  find  out  how  much  filling  the  owners  were  going 
to  require  and  where  they  wanted  the  property  filled.  Wis- 
ner had  with  him  a  map  showing  the  channel  as  planned 
and  contour  lines  showing  the  elevation  of  the  land  above 
Chicago  city  datum.    Baird  told  him  that  he  wanted  all  the 
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river  filled  and  the  low  sloughs  adjacent  to  it,  and  Wisner 
told  Baird  that  the  contour  lines  of  the  map  represented  ele- 
vations, and  asked  if  he  wanted  all  of  the  land  filled  there. 
Baird  said,  "I  don't  want  it  all  filled;  I  don't  want  any 
more  filled  than  is  absolutely  necessary  to  fill  up  the  law 
places  and  the  old  river,  as  I  do  not  care  to  have  the  black 
soil  covered  with  clay  coming  from  the  excavation."  He 
then  told  Wisner  he  wanted  it  filled  to  about  contour  ii, — 
that  is,  all  the  low  ground  next  to  the  river  that  was  below 
contour  ii.  To  Wisner's  question  what  to  do  with  the  bal- 
ance of  the  material,  as  he  would  have  to  specify  it  m  his 
specifications,  Baird  said,  "That  must  be  taken  care  of  by 
you  people  if  therfc  is  any  excess  material."  After  the  plans 
and  specifications  were  prepared  Wisner  again  called  on 
Baird  and  showed  them  to  him,  and  Baird  told  him  that 
the  plans  and  specifications  were  satisfactory.  As  prepared, 
the  plans  and  specifications  required  the  contractor  to  de- 
posit on  the  appellee's  land  "sufficient  material  to  fill  the 
same  to  plus  ii  Chicago  city  datum,"  and  that  the  con- 
tractor should  remove  all  surplus  material  remaining  after 
the  land  had  been  so  filled.  In  regard  to  the  conversations 
with  Wisner,  Baird  testified  that  his  recoUettion  of  the  first 
conversation  was  of  a  very  general  nature  and  that  he  did 
not  remember  any  of  the  details,  although  the  subject  of 
placing  the  filling  to  be  taken  out  of  the  new  channel  in  the 
old  river  was  undoubtedly  discussed,  but  he  had  no  recol- 
lection of  any  reference  to  contour  line  ii  on  the  map,  or 
of  anything  said  about  filling  the  land  up  to  the  height  of 
eleven  feet  above  city  datum.  At  a  subsequent  conversa- 
tion Wisner  had  a  blue-print  and  a  document  he  called  spec- 
ifications. Baird  glanced  through  the  specifications  but  not 
sufficiently  to  see  the  details,  and  told  Wisner  that  he  did 
not  see  that  it  concerned  him  or  was  anything  he  had  to  do 
with  but  it  was  a  matter  for  the  engineer  of  the  sanitary 
district,  and  all  he  expected  was  that  the  contract  should  be 
carried  out.     He  thinks  that  Wisner  indicated  on  the  plat 
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where  they  proposed  to  place  the  filling  and  Baird  told  him 
that  was  satisfactory;  that  Baird  wanted  that  area  filled  up 
good  and  full,  and  in  doing  so  to  avoid  cutting  or  covering 
up  any  of  the  black  soil,  so  far  as  practicable,  and  not  to 
fill  around  the  trees  any  more  than  necessary.  He  does  not 
recollect  that  Wisner  said  it  was  proposed  to  limit  the  fill- 
ing of  that  land  to  eleven  feet,  but  as  he  recalled  it  the  only 
thing  said  about  it  was  that  it  was  to  be  filled  up  good  and 
full.  As  to  any  surplus  material,  he  told  Wisner  that  as 
far  as  he  was  concerned,  after  the  land  was  filled  up  good 
and 'full  he  did  not  care  what  was  done  with  the  surplus. 
The  specifications  contained  the  provision  already  stated  in 
regard  to  filling  and  the  disposition  of  the  surplus  material, 
and  these  provisions  were  included  in  the  contract  as  sub- 
sequently awarded.  On  September  28,  1906,  Baird  wrote  a 
letter  requesting  the  chief  engineer  of  the  sanitary  district 
to  send  him  copies  of  the  district's  survey,  "indicating  par- 
ticularly the  place  where  the  filling  is  to  be  done  as  pre- 
viously agreed  upon;  we  have  mislaid  our  copy."  Baird 
testified  that  this  expression  in  the  letter  referred  to  the 
map  of  the  channel  and  to  his  conversation  with  Wisner. 

The  condition  of  appellee's  deed  requiring  the  placing 
of  the  excavated  material  in  the  old  channel  or  upon  the 
contiguous  premises,  as  the  owners  of  the  contiguous  prem- 
ises might  direct,  it  was  necessary  to  provide  in  the  contract 
for  the  excavation  for  the  placing  of  such  material.  On 
account  of  the  enlargement  of  the  channel  there  would  be 
a  surplus  of  the  excavated  material  to  be  disposed  of,  and 
it  was  with  reference  to  this  matter  that  Wisner  went  to 
see  Baird.  After  their  first  conversation  the  specifications 
were  prepared  requiring  the  contractor  to  fill  the  land  to 
eleven  feet  above  Chicago  datum  and  to  remove  all  surplus 
material.  When  these  specifications  were  submitted  to 
Baird  he  was  satisfied  both  with  the  amount  of  the  filling 
and  the  disposition  of  the  surplus.  Afterward  a  contract 
was  made  on  this  basis,  and  that  contract  was  performed 
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and  the  land  filled  to  eleven  feet  above  Chicago  datum. 
While  the  material  was  to  be  placed  as  directed  by  the  own- 
ers, the  making  of  the  contract  with  their  assent  amounted 
to  a  direction,  and  after  the  appellant  had  entered  into  the 
contract  with  such  assent  the  appellee  would  be  estopped  to 
insist  upon  some  other  disposition  of  the  excavated  mate- 
rial to  the  damage  of  the  appellant.  Baird's  recollection  of 
the  conversation  with  Wisner  is  rather  vague.  He  remem- 
bers that  he  had  a  conversation  with  Wisner  on  the  general 
subject  of  the  filling  of  the  land  but  he  does  not  remember 
the  details.  The  map  with  the  contour  lines  was  present 
and  was  looked  at,  but  he  does  not  think  the  figures  were 
spoken  of.  The  specifications  also  were  there,  which  he 
glanced  over  but  not  enough  to  see  the  details.  In  regard 
to  the  surplus,  he  told  Wisner  that  so  far  as  he  was  con- 
cerned, after  the  land  was  filled  up  good  and  full  he  did 
not  care  what  was  done  with  the  surplus.  There  is  no  posi- 
tive denial  of  Wisner*s  testimony,  and  Baird  admits  that 
in  his  letter  of  September  28,  1906,  heretofore  referred  to, 
the  phrase  "as  previously  agreed  upon"  refers  to  the  con- 
versation with  Wisner  and  the  map  he  then  had.  The  spe- 
cial occasion  for  showing  this  map  to  Baird  and  for  the 
conversation  with  him  was  to  ascertain  his  views  in  regard 
to  the  filling  and  the  disposition  of  the  surplus  excavated 
material,  with  a  view  to  inserting  them  in  the  specifications. 
The  specifications  were  drawn  providing  for  filling  to  eleven 
feet  above  Chicago  datum  and  the  disposition  of  the  sur- 
plus material  by  the  contractor,  and  afterward  Baird  re- 
ferred to  this  map  and  conversation  as  an  agreement  indi- 
cating particularly  the  place  where  the  filling  was  to  be  done. 
Baird  was  secretary  of  the  managing  committee  of  the  land 
association,  whose  articles  of  association  provided  that  all 
persons  dealing  with  such  officer  should  not  be  obliged  to 
inquire  into  his  authority  but  that  all  of  his  acts  should  be 
binding  on  the  association.  The  preponderance  of  the  evi- 
dence shows  that  the  agreement  that  the  contractor  should 
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fill  the  lands  of  the  appellee  contiguous  to  the  old  channel 
to  plus  1 1  Chicago  city  datum  and  should  remove  all  sur- 
plus material  was  made  with  the  assent  of  the  land  associa- 
tion and  that  it  was  performed.  The  appellee  is  therefore 
estopped  from  complaining  because  all  the  excavated  mate- 
rial was  not  placed  upon  its  land. 

Because  of  its  waiver  as  to  the  time  of  completing  the 
channel  and  of  its  estoppel  to  complain  as  to  the  disposal  of 
the  surplus  excavated  material  the  appellee  cannot  insist  up- 
on a  forfeiture  of  the  estate  conveyed  to  the  appellant,  and 
it  is  entitled  to  no  relief  on  its  cross-bill. 

The  decree  is  reversed  and  the  cause  is  remanded,  with 
directions  to  dismiss  the  cross-bill  and  to  render  a  decree 
perpetually  enjoining  the  prosecution  of  the  actions  at  law. 
Reversed  and  remanded',  with  directions. 


(No.  11301. — Reversed  and  remanded.) 

Fred  W.  Brummel  et  al.  Appellees,  vs.  Jacob  Gi,os  et  al. — 

(Emma  J.  Gws  et  al.  Appellants.) 

Opinion  Hied  April  ip,  i pi 7-— Rehearing  denied  June  8,  ipiy, 

1.  Registration  of  riThK— party  introducing  abstract  of  title  in 
evidence  must  prove  maker  was  reputed  to  be  an  abstracter  at  time 
abstract  was  made.  Section  18  of  the  act  concerning  land  titles  re- 
quires that  the  party  introducing  an  abstract  of  title  in  evidence 
before  the  examiner  must  prove  that  the  signature  "is"  genuine 
and  that  the  maker  "was"  reputed  to  have  been  engaged  in  the 
abstract  business  at  the  date  shown  on  the  abstract,  and  evidence 
in  regard  to  such  reputation  at  the  time  of  hearing  is  nof  competent. 

2.  Same — genuineness  of  original  abstract  must  be  established 
before  copy  can  be  introduced.  Section  18  of  the  act  concerning 
land  titles  makes  the  statement  of  the  maker  of  the  copy  of  an  ab- 
stract of  title  prima  facie  evidence  of  the  correctness  of  the  copy, 
only,  and  does  not  make  it  proof  of  the  genuineness  of  the  original 
abstract  or  of  the  business  of  the  maker  at  time  the  abstract  was 
made,  and  it  is  essential,  before  the  copy  can  be  introduced  in  evi- 
dence, to  establish  the  existence  and  genuineness  of  the  original. 
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3.  Same — what  sufficient  evidence  that  premises  were  occupied 
when  application  was  Hied,  In  a  proceeding  to  register  title,  testi- 
mony of  a  surveyor  that  he  surveyed  the  property  a  few  weeks  be- 
fore the  application  was  filed  and  found  it  occupied  with  several 
sheds,  a  fence  and  a  one-story  building,  and  of  another  witness 
that  he  examined  the  premises  a  few  weeks  after  the  application 
was  filed,  knew  who  resided  on  the  adjoining  lot  and  that  such 
resident  occupied  some  of  the  sheds  on  the  premises  in  question, 
is  sufficient  to  show  that  the  premises  were  occupied  by  such  per- 
son at  the  time  the  application,  which  alleged  occupancy  by  such 
person  as  a  tenant  at  will,  was  filed. 

Farmer  and  Carter,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

John  R.  O'Connor,  and  Awen  F.  Bates,  for  appel- 
lants. 

Morton  T.  Culver,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  circuit  court  of  Cook  county  made  a  decree  for  the 
registration  of  the  title  in  fee  simple  to  certain  real  estate  in 
Cook  county  in  Fred  W.  Brummel  and  Mary  Rose  Brum- 
mel. Emma  J.  Glos  and  August  A.  Timke,  trustee,  who 
were  made  defendants  to  the  application,  have  appealed 
from  the  decree,  and  contend  that  the  court  erred  in  ad- 
mitting in  evidence  a  copy  of  an  abstract  of  title. 

The  objections  made  to  the  copy  are,  that  there  is  no 
proof  that  the  original  abstract  was  signed  by  the  firm  or 
corporation  purporting  to  make  it,  or  that  the  maker  was 
known  or  generally  reputed  to  have  been  in  the  business  of 
making  abstracts  of  title  for  hire  at  the  date  of  the  abstract. 

Section  18  of  the  act  concerning  land  titles  authorizes 
the  examiner  to  receive  in  evidence  any  abstract  of  title,  or 
certified  copy  thereof,  issued  in  the  ordinary  course  of  busi- 
ness by  makers  of  abstracts,  and  provides  that  "it  shall  be 
sufficient  proof  that  any  original  abstract  of  title  was  made 
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or  issued  in  the  ordinary  course  of  business  by  makers  of 
abstracts,  to  show  that  the  signature  attached  to  the  ab- 
stract is  the  genuine  signature  of  the  person,  firm  or  cor- 
poration purporting  to  make  or  issue  the  same,  appended 
either  in  person  or  by  the  hand  of  any  person  or  official 
accustomed  to  attach  such  signature  in  the  ordinary  course 
of  business,  and  that  such  maker  was  known  or  generally 
reputed  to  have  been  in  the  business  of  making  abstracts  of 
title  for  hire,  at  the  date  shown  upon  the  abstract,  or  the 
actual  date  of  the  issuance  thereof."  In  regard  to  certified 
copies  it  is  provided  that  they  "may  also  be  proven  in  the 
manner  aforesaid ;  and  the  certificate  or  signed  statement 
of  the  maker  of  such  copy  of  any  purported  original  ab- 
stract, or  of  any  copy,  therein  contained  and  a  part  thereof, 
that  the  same  is  a  true  copy  of  the  original  abstracts  or  • 
examinations  of  title  or  copies  thereof  purporting  to  be  in- 
cluded therein,  shall  be  sufficient  evidence  prima  facie  of 
the  correctness  of  such  copies;  and  said  copies,  when  so 
proven  and  certified  as  aforesaid,  shall  be  admissible  in  evi- 
dence, and  shall  have  the  same  force  and  effect  as  evidence 
as  the  original  abstracts  or  examinations  of  title." 

In  order  to  make  any  original  abstract  admissible  in  evi- 
dence under  the  above  section  it  must  be  shown  that  it  bears 
the  genuine  signature  of  the  maker,  and  that  such  maker 
was  known  or  generally  reputed  to  have  been  in  the  busi- 
ness of  making  abstracts  of  title  for  hire  at  the  date  shown 
on  the  abstract.  A  certified  copy  may  be  proved  in  the 
same  way,  except  that,  of  course,  it  is  not  required  to  show 
that  the  signature  of  the  maker  attached  to  the  copy,  being 
a  copy,  is  the  genuine  signature  of  the  maker.  The  ab- 
stract which  was  introduced  in  evidence  consisted  of  thir- 
teen printed  pages,  and  purported  to  be  a  certified  copy  of 
nine  previous  examinations  of  title  by  different  abstracters, 
made  at  various  dates  from  August  31,  1869,  to  June  6, 
1888.  The  signatures,  as  well  as  all  the  rest  of  the  docu- 
ment, were  printed,  the  only  written  words  on  the  instru- 
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ment  being  the  signature  at  the  end  of  the  instrument,  un- 
der the  words,  "the  foregoing  thirteen  pages,  this  included, 
is  a  true  copy  of  the  original  examinations  of  title."  No 
attempt  was  made  to  show  that  some  of  the  various  firms 
or  corporations  whose  names  are  attached  to  the  different 
examinations  of  title  were  at  the  time  of  making  the  ab- 
stracts known  or  generally  reputed  to  have  been  in  the  busi- 
ness of  making  abstracts  of  title  for  hire,  and  no  attempt 
was  made  to  show  the  authenticity  of  the  original  examina- 
tions. Testimony  was  introduced  before  the  examiner,  and 
received  over  appellants'  objection,  to  the  effect  that  the 
firms  or  corporations  whose  names  were  attached  to  the 
copies  of  the  examinations  of  title  were,  at  the  time  the 
testimony  was  given,  reputed  to  have  been  engaged  in  the 
making  of  abstracts  of  title  to  real  estate  in  Cook  county 
for  hire  at  the  dates  of  the  respective  examinations.  If 
the  document  had  been  offered  as  an  original  abstract  it  was 
subject  to  the  objection  that  it  was  not  shown  to  bear  the 
genuine  signature  of  the  maker.  It  was  also  subject  to  the 
objection  that  it  was  not  shown  that  the  maker  was  known 
or  generally  reputed  to  have  been,  at  the  time  the  examina- 
tions were  made,  in  the  business  of  making  abstracts  of 
title  for  hire. 

It  is  argued  on  behalf  of  the  appellees  that  the  word 
*Vas,"  in  the  expression  "was  known  or  generally  reputed 
to  have  been  in  the  business  of  making  abstracts  of  title  for 
hire,  at  the  date  shown  upon  the  abstract,*'  can  as  well  re- 
fer to  the  time  of  the  hearing  of  the  case  as  to  the  date  of 
the  certificate,  and  that  the  former  is  undoubtedly  the  time 
intended  by  the  legislature,  and  it  is  said,  had  the  word 
"was"  been  written  "is"  there  could  be  no  doubt  as  to  just 
what  was  meant.  The  word  used,  however,  is  "was,"  and 
apparently  that  word  was  intentionally  used.  The  section, 
in  setting  out  what  shall  be  sufficient  proof,  states  that  it 
shall  be  sufficient  to  show  "that  the  signature  attached  to 
the  abstract  is  the  genuine  signature"  of  the  maker,  and 
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"that  such  maker  was  known  or  generally  reputed  to  have 
been  in  the  business  of  making  abstracts  of  title  for  hire, 
at  the  date  shown  upon  the  abstract."  The  change  in  the 
tense  of  the  verb  must  have  been  intentional,  and  indicates 
the  intention  to  require  proof  of  the  genuineness  of  the  sig- 
nature at  the  time  of  the  hearing  and  of  the  knowledge  or 
reputation  of  the  business  of  the  maker  at  the  time  of  the 
making  of  the  abstract.  The  evidence  offered  and  received 
in  regard  to  such  reputation  at  the  time  of  the  hearing  was 
not  competent. 

A  further  objection  to  the  copy  of  the  abstract  is  that 
there  is  no  proof  of  its  authenticity — the  genuineness  of  its 
origin.  While  the  statute  authorizes  the  introduction  of 
certified  copies  of  abstracts  of  title,  it  requires  them  to  be 
proved  in  the  same  manner  as  an  original  abstract.  It  is 
essential,  as  in  every  case  in  which  a  copy  of  a  document 
may  be  introduced  in  evidence,  to  establish  the  existence 
and  execution  of  the  original.  Section  i8  makes  the  state- 
ment of  the  maker  of  the  copy  prima  facie  evidence  of  the 
correctness  of  the  copy,  only,  and  does  not  make  it  proof 
of  the  genuineness  of  the  abstract  or  the  business  of  the 
maker.  It  provides  that  copies,  when  proved  and  certified 
in  the  same  manner  as  original  abstracts,  shall  be  admissible 
in  evidence  with  the  same  force  and  effect  as  the  originals, 
but  does  not  do  av/ay  with  the  proof  required  as  to  the  ex- 
istence or  the  genuineness  of  the  originals.  The  copy  of 
the  abstract  was  improperly  received  in  evidence. 

The  original  application  was  filed  on  April  2,  19 15,  and 
alleged  that  the  premises  were  vacant  and  unoccupied.  An 
amended  application  was  filed  on  September  28,  191 5,  al- 
leging that  the  premises  were  occupied  by  Theodore  F. 
Linde  as  a  tenant  at  will  of  the  applicants,  and  his  assent 
to  the  registration  was  indorsed  upon  the  amended  appli- 
cation. It  is  insisted  that  the  evidence  does  not  show  that 
the  premises  were  occupied,  as  alleged  in  the  amended  ap- 
plication.    It  was  shown  by  B.  H.  Suhr,  a  surveyor,  that 
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he  surveyed  the  property  on  August  17,  1915,  at  which 
time  the  lots  were  occupied  with  several  sheds  and  a  fence 
in  front  and  that  there  was  a  one-story  building  on  the 
west  side.  Edwin  G.  Rellihen  testified  that  he  had  exam- 
ined the  premises  and  knew  who  occupied  the  adjoining 
lot,  and  that  Theodore  F.  Linde  resided  on  the  property 
adjoining  those  lots  on  the  east,  on  or  about  October  16, 
1 91 5;  that  he  occupied  the  shed  and  chicken  house  (the 
property  in  question)  on  the  two  lots  in  question;  that  he 
lived  on  lot  3  and  had  continued  some  of  the  sheds  on  lot  3, 
from  which  we  infer  that  the  sheds  on  lot  3  were  contin- 
ued on  lots  4  and  5,  the  premises  in  controversy.  We  think 
this  evidence  was  sufficient  to  justify  the  conclusion  that 
Theodore  F.  Linde  was  in  the  occupancy  of  the  premises 
on  September  28,  191 5. 

The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  retnanded. 

Mr.  Justice  Carter,  dissenting :  I  think  the  evidence, 
under  the  statute  and  the  decision  of  this  court  in  Chicago 
and  Alton  Railroad  Co.  v.  Keegan,  152  111.  413,  was  suffi- 
cient to  justify  the  admission  of  the  abstracts. 

Mr.  Justice  Farmer,  also  dissenting. 


(No.  II 184. — Reversed  and  remanded.) 

Stefan  Zakrzewski  et  aL  Appellants,  vs,  Wiluam 

Fisher  et  al.  Appellees. 

Opinion  Hied  April  ip,  ipi/ — Rehearing  denied  June  /,  19 17. 

Specific  performance — court  of  equity  will  not  decree  specific 
performance  where  contract  is  uncertain  in  its  terms.  To  entitle  a 
party  to  specific  performance  of  a  contract  it  must  be  so  certain 
and  unambiguous  in  its  terms  and  in  all  its  parts  that  the  courts 
can  require  the  specific  thing  contracted  to  be  done,  and  if  the  lan- 
guage employed  leaves  the  intention  of  the  parties  in  doubt,  or  if 
it  is  uncertain  as  to  what  was  intended,  a  court  of  equity  will  not 
decree  specific  performance. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

E.  M.  Seymour,  for  appellants. 

Alvin  E.  Stein,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellants,  Stefan  Zakrzewski  and  Theresa  Zakrzewski, 
husband  and  wife,  filed  their  bill  of  complaint  in  the  cir- 
cuit court  of  Cook  county  praying  that  a  certain  contract 
between  them  and  Constantine  Kairis  and  Walerya  Kairis, 
his  wife,  for  the  exchange  of  real  estate,  and  certain  notes 
executed  in  connection  with  that  contract,  be  declared  null 
and  void  and  be  delivered  up  and  canceled.  Thereafter  an 
amended  bill  was  filed  seeking  the  same  relief  and  in  addi- 
tion thereto  praying  that  Constantine  Kairis  be  ordered  to 
pay  to  appellants  $600,  alleged  to  be  the  value  of  a  stock  of 
groceries  which  he  had  taken  possession  of  by  virtue  of  the 
contract  of  exchange  and  which  he  thereafter  sold.  The 
amended  bill  made  Constantine  Kairis  and  Walerya  Kairis, 
his  wife,  William  Fisher,  Ludwig  Stankiewiz,  Joseph  Raci- 
borski,  Michael  Nowicki,  Theodore  Kolski  ?ind  Frank  H. 
Janiszecki  defendants,  and  charged  that  the  defendants  con- 
spired to  cheat  and  defraud  appellants  out  of  their  property. 
It  charged  that  the  defendants  made  false  representations  to 
appellants  with  reference  to  the  value  of  the  Kairis  property 
and  of  the  rents  received  therefrom,  and  caused  appellant 
Stefan  Zakrzewski  to  become  drunk  and  to  execute  the  con- 
tract and  notes  while  in  an  intoxicated  condition  and  to 
persuade  his  wife  to  sign  the  same  while  he  was  in  that  con- 
dition. The  defendants  answered  the  amended  bill,  denying 
the  conspiracy  and  the  charges  of  false  representations  and 
drunkenness  and  setting  out  their  version  of  the  transaction. 
The  defendants  Constantine  Kairis  and  Walerya  Kairis  also 
filed  a  cross-bill  for  the  specific  performance  of  the  contract, 
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to  which  appellants  filed  an  answer.  Replications  were  filed, 
and  the  cause  was  referred  to  a  master  to  take  the  evidence 
and  report  the  same  to  the  court,  together  with  his  conclu- 
sions as  to  the  law  and  facts.  The  master  reported,  finding 
the  issues  in  favor  of  the  defendants  to  the  original  bill  and 
in  favor  of  the  complainants  in  the  cross-bill  and  recom- 
mending that  a  decree  be  entered  in  accordance  with  the 
prayer  of  the  cross-bill.  The  findings  of  the  master  were 
approved  by  the  chancellor,  and  a  decree  was  entered  in  ac- 
cordance with  the  recommendations  of  the  master.  From 
that  decree  Stefan  Zakrzewski  and  Theresa  Zakrzewski 
have  prosecuted  this  appeal. 

Appellants  urge  numerous  grounds  for  reversal  of  the 
decree.  In  the  view  we  take,  one  of  the  grounds  urged  is 
decisive  of  the  issues  raised  by  the  amended  bill  and  cross- 
bill, and  we  consider  that  question  alone. 

It  is  contended  that  the  contract  in  question  cannot  be 
specifically  enforced,  and  that  it  should  be  delivered  up  and 
canceled  because  it  is  ambiguous,  uncertain  and  not  suffi- 
ciently clear  in  its  terms.  By  the  terms  of  the  contract  the 
appellants  agreed  to  convey  to  Constantine  Kairis  property 
owned  by  them  at  1012  North  Marshfield  avenue,  in  the  city 
of  Chicago,  including  fixtures  and  stock  of  goods  contained 
in  a  grocery  store  in  the  building  on  the  premises,  subject 
to  incumbrances  aggregating  $6000.  Appellees  Constantine 
and  Walerya  Kairis  agreed  to  convey  to  Stefan  Zakrzewski 
property  owned  by  them  located  at  2508  Augusta  street,  in 
the  city  of  Chicago,  subject  to  a  mortgage  for  $2000.  The 
contract  recites  that  it  was  agreed  that  the  property  owned 
by  appellants  was  of  the  value  of  $10,000  and  the  value  of 
the  property  owned  by  Kairis  was  $7500.  The  contract 
then  provided  as  follows,  Stefan  Zakrzewski  being  referred 
to  as  the  party  of  the  first  part  and  Constantine  Kairis  be- 
ing referred  to  as  the  party  of  the  second  part : 

"It  is  understood  that  the  difference  of  equities  is  $1500. 
This  shall  be  paid  by  party  of  first  part  in  1 1  notes  of  -30 
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each  and  balance  -1170  due  when  first  mortgage  on  Au- 
gusta Str.  property  shall  for  which  second  party  shall  exe- 
cute notes  and  trust  deed  on  Augusta  St.  property,  at  6  per 
payable  monthly.  Second  party  deposits  his  note  for  $600 
as  security  for  the  immediate  possession  of  store.  All  notes 
to  be  canceled  upon  consummation  of  deal." 

It  then  provided  for  the  payment  of  $150  by  Stefan 
Zakrzewski  and  $125  by  Constantine  Kairis  to  the  real  es- 
tate brokers  who  negotiated  the  trade,  and  that  each  of  the 
parties  should  deposit  a  judgment  note  for  $500  to  insure 
the  performance  of  the  contract  on  his  part. 

The  rule  is  that  to  entitle  a  party  to  the  specific  perform- 
ance of  a  contract  it  must  be  so  certain  and  unambiguous 
in  its  terms  and  in  all  its  parts  that  the  courts  can  require 
the  specific  thing  contracted  to  be  done.  If  the  language 
employed  leaves  the  intention  of  the  parties  in  doubt,  or  if 
it  is  uncertain  as  to  what  was  intended,  a  court  of  equity 
will  not  decree  specific  performance.  {Chicago  and  West- 
ern Indiana  Railroad  Co,  v.  Illinois  Central  Railroad  Co, 
113  111.  156;  Hamilton  v.  Harvey ,  121  id.  469;  Koch  v. 
National  Utiion  Building  Ass'n,  137  id.  497;  Tryce  v.  Dii- 
tus,  199  id.  189;  Schenck  v.  Ballou,  253  id.  415.)  The 
paragraph  of  the  contract  above  set  out  is  so  uncertain  and 
ambiguous  that  it  is  impossible  to  determine  what  was  in- 
tended or  contracted  to  be  done.  It  is  clear  enough  that  it 
was  agreed  that  the  diflFerence  in  the  equities  in  the  two 
properties  was  $1500,  which  should  be  paid  by  Zakrzewski 
to  Kairis.  When  or  how  this  payment  is  to  be  made  it  is 
impossible  to  determine.  How  Kairis  could  secure  the  notes 
given  by  Zakrzewski  to  him  by  executing  a  trust  deed  upon 
the  Augusta  street  property  after  he  had  conveyed  it  to 
Zakrzewski  does  not  appear.  This  paragraph  also  provides 
that  all  notes  are  to  be  canceled  upon  the  consummation  of 
the  contract.  Whether  this  referred  only  to  the  $600  note 
given  as  security  for  the  immediate  possession  of  the  gro- 
cery stock  and  the  $500  forfeit  notes  executed  by  each  party 
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can  be  determined  only  by  conjecture.  This  provision  of 
the  contract  is  in  reference  to  an  essential  part  of  the  agree- 
ment, entered  into  and  is  so  uncertain  and  unintelligible  as 
to  be  incapable  of  being  enforced. 

The  real  estate  brokers  who  negotiated  the  trade  were 
made  parties  to  the  bill,  but  the  question  of  the  liability 
of  Zakrzewski  and  Kairis  to  them  for  the  commissions 
agreed  to  be  paid  by  the  contract  is  not  involved  and  is  not 
determined. 

Upon  the  execution  of  the  contract  Zakrzewski  moved 
into  a  flat  in  the  building  on  the  property  at  2508  Augusta 
street  and  Kairis  took  possession  of  the  property  at  1012 
North  Marshfield  avenue.  Immediately  after  Zakrzewski 
had  moved  into  the  flat  in  the  Augusta  street  premises  he 
claimed  to  have  discovered  that  misrepresentations  had  been 
made  to  him,  and  he  at  once  removed  to  the  Marshfield  ave- 
nue premises  and  has  occupied  a  portion  of  those  premises 
since  that  time.  Zakrzewski  executed  and  delivered  to  Kai- 
ris a  bill  of  sale  for  the  stock  of  groceries  as  provided  for 
by  contract  and  Kairis  took  possession  of  the  grocery  store 
in  the  Marshfield  avenue  premises.  Shortly  thereafter  Kai- 
ris sold  the  stock  of  groceries  for  $400.  The  $600  note 
given  by  Kairis  to  Zakrzewski  was  to  indemnify  Zakrzewski 
for  the  value  of  the  grocery  store  until  the  contract  had 
been  fully  performed. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded,  with  directions  to  dismiss  the  cross-bill  for 
want  of  equity,  to  declare  the  contract  void,  and  order  the 
same,  together  with  the  notes  exchanged  between  the  par- 
ties to  the  contract,  to  be  delivered  up  and  canceled,  as 
prayed  for  in  the  amended  bill,  and  to  determine  the  amount 
due  Stefan  Zakrzewski  from  Constantine  Kairis  for  the 
stock  of  groceries. 

Reversed  and  remanded,  with  directions, 

878  -  86 
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(No.  11213. — Reversed  and  remanded.) 

Fred  Differ  et  al.  Defendants  in  Error,  vs.  The  City  of 

Chicago  et  al.  Plaintiffs  in  Error. 

Opinion  filed  April  ip,  ipi/ — Rehearing  denied  June  8,  ipi^. 

1.  Municipal  corporations — the  city  of  Chicago  has  express 
power  to  regulate  or  prohibit  sale  of  deadly  weapons.  Section  16 
of  the  original  charter  of  the  city  of  Chicago,  not  being  inconsist- 
ent with  any  provisions  of  the  general  Cities  and  Villages  act,  is 
still  in  force,  and  confers  upon  the  city  express  power  to  regulate 
or  prohibit  the  carrying,  wearing  or  concealing  of  dangerous  and 
deadly  weapons  and  the  sale  of  the  same. 

2.  Same — the  sale  of  deadly  weapons  may  be  regulated  under 
the  police  power.  The  sale  or  the  advertising  for  sale  of  deadly 
weapons  may  be  regulated  or  prohibited  by  municipalities  under  the 
police  power  granted  by  the  general  Cities  and  Villages  act  with- 
out violating  the  provision  of  the  constitution  of  the  United  States 
concerning  the  right  of  the  people  to  bear  arms  for  their  defense 
and  security.  {City  of  Chicago  v.  N etcher,  183  111.  104,  distin- 
guished.) 

3.  Same — ordinances  for  the  health  and  safety  of  the  community 
are  favored.  Where  the  city  council  considers  some  occupation  or 
thing  dangerous  to  the  health  or  safety  of  the  community  and  in  the 
exercise  of  its  discretion  passes  an  ordinance  to  prevent  such  a  dan- 
ger, it  is  the  policy  of  the  law  to  uphold  such  legislation  if  possible. 

4.  Same — what  questions  considered  to  determine  reasonable- 
ness of  ordinance.  In  determining  whether  an  ordinance  is  unrea- 
sonable courts  will  consider  all  existing  circumstances  and  contem- 
poraneous conditions,  the  object  to  be  attained  by  the  ordinance 
and  the  necessity  for  its  adoption,  and  the  burden  is  on  the  party 
attacking  the  ordinance  to  show  wherein  unreasonableness  consists. 

5.  Same — rule  where  ordinance  is  susceptible  of  two  construc- 
tions. If  an  ordinance  is  susceptible  of  two  constructions,  one  of 
which  will  sustain  the  ordinance  and  the  other  defeat  it,  the  court 
will  adopt  the  construction  sustaining  the  ordinance. 

6.  Same — section  4a  of  Chicago  ordinance  concerning  the  sale 
of  deadly  weapons  construed.  Section  4a  of  the  Chicago  ordinance 
concerning  the  sale  of  deadly  weapons  merely  restricts  the  sale  or 
giving  away  of  deadly  weapons  to  such  natural  persons  as  have  ob- 
tained permits  from  the  mayor,  and  it  does  not  prevent  corporations 
from  purchasing  more  than  one  weapon  from  licensed  dealers,  nor 
does  it  prevent  a  licensed  dealer  from  purchasing  as  many  weapons 
as  he  desires  under  his  license. 
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7.  Same — section  4a  of  Chicago  ordinance  is  not  invalid  because 
it  permits  sales  for  delivery  outside  the  city.  Section  4a  of  the  Chi- 
cago ordinance  relating  to  deadly  weapons  is  not  invalid  because  it 
permits  sales  to  be  made  without  permits  where  the  weapons  are 
to  be  delivered  outside  of  the  city,  as  the  distinction  based  on  the 
delivery  of  the  weapons  within  and  without  the  city  is  reasonable 
and  not  arbitrary. 

8.  Same — section  5  of  the  Chicago  ordinance  regulating  sale  of 
deadly  weapons  is  not  invalid  as  giving  arbitrary  power  to  superin- 
tendent of  police.  Section  5  of  the  Chicago  ordinance  concerning 
deadly  weapons,  which  requires  a  person  desiring  to  purchase  a 
deadly  weapon  to  obtain  a  permit  from  the  superintendent  of  police, 
is  not  invalid  as  delegating  arbitrary  power  to  that  officer,  as  he 
has  no  discretion  to  refuse  an  application  for  a  permit  if  the  ap- 
plicant proves  that  he  is  of  good  moral  character,  as  required  by 
the  ordinance,  and  is  not  a  minor. 

9.  Same — section  7  of  the  Chicago  ordinance  concerning  deadly 
weapons  does  not  prohibit  the  exhibition  of  weapon  to  prospective 
purchaser.  Section  7  of  the  Chicago  ordinance  regulating  the  sale 
of  deadly  weapons,  which  makes  it  unlawful  to  display  them  in  any 
public  manner,  does  not  prohibit  the  exhibition  of  such  weapons  to 
a  prospective  purchaser  for  examination. 

10.  Construction — meaning  of  the  term  "strict  construction," 
The  term  "strict  construction"  is  a  relative  expression,  which  does 
not  require  giving  words  the  narrowest  meaning  of  which  they  are 
susceptible,  and  the  rule  of  strict  construction  is  not  violated  by 
permitting  words  to  have  their  full  meaning. 

Duncan,  J.,  dissenting. 

Writ  o^  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Frederick  A.  Smith,  Judge,  presiding. 

Samuel  A.  Ettelson,  Corporation  Counsel,  (Donald 
P.  Vail,  Harry  L.  Brin,  and  Chester  E.  Cleveland,  of 
counsel,)  for  plaintiffs  in  error. 

SiLBER,  Isaacs,  Silber  &  Woley,  (Martin  J.  Isaacs, 
of  counsel,)  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 
Defendants  in  error  filed  in  the  circuit  court  of  Cook 
county,  on  August  17,  1914,  a  bill  for  an  injunction  to  en- 
join the  city  of  Chicago  and  certain  of  its  officials  from  en- 
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forcing  an  ordinance  relative  to  the  sale  of  revolvers  and 
other  deadly  weapons  unless  the  dealer  have  a  license  and 
pay  an  annual  fee  therefor  of  $25,  and  also  prohibiting  the 
exhibition  for  sale  in  show  cases  or  show  windows  or  dis- 
playing signs  or  posters  suggesting  the  sale  of  such  deadly 
^  weapons,  and  also  requiring  that  each  purchaser  of  a  deadly 
weapon  designated  in  the  ordinance  have  a  permit  from  the 
general  superintendent  of  police,  paying  therefor  one  dollar 
as  a  license  fee.  A  demurrer  to  the  bill  was  overruled,  and 
plaintiffs  in  error  electing  to  stand  by  the  demurrer,  a  decree 
was  entered  in  favor  of  defendants  in  error  holding  the 
ordinance  null  and  void,  and  thereafter  this  writ  of  error 
was  sued  out  to  this  court. 

Counsel  for  the  defendants  in  error  argue  that  the  city 
was  without  authority  to  pass  the  ordinance  and  that  it  was 
therefore  invalid,  or  if  the  city  did  have  power  to  pass  an 
ordinance  of  this  general  nature,  this  particular  ordinance, 
as  worded,  is  unreasonable  and  therefore  void. 

The  ordinance  in  question  is  an  amendment  to  chap- 
ter 53  of  the  Chicago  code  of  191 1,  and  its  provisions  are 
as  follows : 

"Sec.  I.  It  shall  be  unlawful  for  any  person,  firm  or  cor- 
poration to  engage  in  the  business  of  selling,  or  to  sell  or 
give  away  to  any  person  within  the  city,  any  pistol,  revolver, 
derringer,  bowie  knife,  dirk  or  other  weapon  of  like  char- 
acter which  can  be  concealed  on  the  person,  without  secur- 
ing a  license  so  to  do  as  hereinafter  provided. 

"Sec.  2.  Any  person,  firm  or  corporation  desiring  a  li- 
cense authorizing  the  sale  of  any  of  the  deadly  weapons 
mentioned  in  section  i  hereof  shall  make  application  in  writ- 
ing to  the  mayor,  setting  out  in  such  application  the  full 
name  and  residence  of  the  applicant,  if  an  individual,  and 
if  a  firm  or  corporation,  the  name  and  residence  of  each  of 
its  members  or  officers.  Such  applicant  shall  also  set  out 
the  location  at  which  it  is  intended  or  desired  to  conduct 
such  business.    Upon  receipt  of  such  application  it  shall  be 
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the  duty  of  the  mayor  to  issue  a  license  to  the  applicant 
upon  his  payment  to  the  city  collector  of  an  annual  license 
fee  of  twenty-five  dollars  ($25.) 

"Sec.  3.  Every  person,  firm  or  corporation  who  is  li- 
censed to  deal  in  deadly  weapons  described  in  section  i  here- 
of shall  make  out  and  deliver  to  the  general  superintendent 
of  police  of  the  city  of  Chicago,  every  day  before  the  hour 
of  twelve  o'clock  noon,  a  legible  and  correct  report  of  every 
sale  or  gift  made  under  authority  of  said  license  during  the 
preceding  twenty-four  hours,  which  report  shall  contain  the 
date  of  such  sale  or  gift,  the  name  of  the  purchaser  or  donee, 
with  his  or  her  address  and  age,  the  number,  kind,  descrip- 
tion and  price  of  such  weapon,  the  number  of  the  purchaser's 
permit  and  the  purpose  given  by  such  person  for  the  pur- 
chase of  such  weapon,  which  report  shall  be  substantially  in 
the  following  form:    [Here  follows  form.] 

"Sec.  4.  In  case  the  mayor  of  the  city  of  Chicago  shall 
be  satisfied  that  such  applicant  has  violated  any  provision  of 
this  ordinance,  then  he  may  and  shall  revoke  the  license 
of  such  person,  firm  or  corporation  for  the  selling  of  such 
weapons,  and  the  money  paid  for  such  license  shall  be  for- 
feited to  the  city  and  no  other  such  license  shall  be  issued 
to  such  licensee  for  a  period  of  three  years  thereafter. 

"Sec.  4a.  It  shall  be  unlawful  for  any  person,  firm  or 
corporation  to  sell,  barter  or  give  away  to  any  person  within 
the  city  of  Chicago,  any  pistol,  revolver,  derringer,  bowie 
knife,  dirk  or  other  weapon  of  like  character  which  can  be 
concealed  on  the  person,  except  to  licensed  dealers  and  to 
persons  who  have  secured  a  permit  for  the  purchase  of  such 
articles  from  the  general  superintendent  of  police,  as  herein- 
after required:  Provided,  this  section  shall  not  apply  to 
sales  made  of  such  articles  which  are  to  be  delivered  or 
furnished  outside  the  city  of  Chicago. 

"Sec.  5.  It  shall  be  unlawful  for  any  person  to  purchase 
any  pistol,  revolver,  derringer,  bowie  knife,  dirk  or  other 
weapon  of  like  character  which  can  be  concealed  on  the  per- 
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son,  without  first  securing  from  the  general  superintend- 
ent of  police  a  permit  so  to  do.  Before  any  such  permit 
is  granted  an  application  in  writing  shall  be  made  therefor, 
setting  forth  in  such  application  the  name,  address,  age, 
height,  weight,  complexion,  nationality  and  other  elements 
of  identification  of  the  person  desiring  such  permit,  and  the 
applicant  shall  present  such  evidence  of  good  character  as 
the  general  superintendent  of  police  in  his  discretion  may 
require. 

"Sec.  6.  It  shall  be  the  duty  of  the  general  superintend- 
ent of  police  to  refuse  such  permit  to  (a)  all  persons  having 
been  convicted  of  any  crime;  (&)  all  minors.  Otherwise, 
in  case  he  shall  be  satisfied  that  the  applicant  is  a  person  of 
good  moral  character,  it  shall  be  the  duty  of  the  general 
superintendent  of  police  to  grant  such  permit  upon  the  pay- 
ment of  a  fee  of  one  dollar. 

"Sec.  7.  It  shall  be  unlawful  for  any  person,  firm  or 
corporation  to  exhibit  for  sale  in  show  cases  or  show  win- 
dows, on  counters  or  in  any  public  manner,  revolvers,  dag- 
gers, stilettos,  brass  or  iron  knuckles  or  billies,  or  to  dis- 
play any  signs,  posters,  cartoons  or  display  cards  suggesting 
the  sale  of  any  revolvers,  daggers,  stilettos,  brass  or  iron 
knuckles  or  billies. 

"Sec.  8.  Any  person,  firm  or  corporation  violating  any 
of  the  provisions  of  this  ordinance  shall  be  fined  not  less 
than  fifty  dollars  ($50)  nor  more  than  two  hundred  dollars 
($200)  for  each  offense,  and  every  purchase,  sale  or  gift  of 
any  weapon  mentioned  in  this  ordinance  shall  be  deemed  a 
separate  offense. 

"Sec.  8a.  An  ordinance  regulating  the  sale  of  fire-arms 
and  other  dangerous  weapons  passed  by  the  city  council 
March  4,  1912,  appearing  on  pages  3052  and  3053  of  the 
journal  of  the  proceedings  of  the  city  council  of  that  date, 
as  amended  May  20,  19 12,  which  amendment  appears  on. 
page  379  of  the  journal  of  the  proceedings  of  the  city  coun- 
cil of  that  date,  and  an  ordinance  regulating  the  sale  of 
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fire-arms  and  other  dangerous  weapons  passed  by  the  city 
council  July  i,  1912,  appearing  on  pages  loio  and  loii  of 
the  journal  of  the  proceedings  of  the  city  council  of  that 
date,  as  amended  September  30,  19 12,  which  amendment 
appears  on  page  1842  of  the  journal  of  the  proceedings  of 
the  city  council  of  that  date,  be  and  the  same  are  hereby 
repealed. 

"Sec.  9.  This  ordinance  shall  take  effect  and  be  in  force 
from  and  after  its  passage  and  due  publication." 

"Section  i.  That  chapter  53  of  the  Chicago  code  of  191 1 
be  and  the  same  is  hereby  amended  by  adding  a  section  to 
be  known  as  section  I753J^,  in  words  and  figures  as  fol- 
lows, to- wit : 

"Sec.  17 $3^2'  No  person  licensed  as  aforesaid  shall 
hereafter  show,  display  or  exhibit  any  pistol,  revolver,  der- 
ringer, bowie  knife,  dirk  or  other  weapon  of  like  character 
which  can  be  concealed  on  the  person,  in  any  show  window 
or  in  any  premises  immediately  abutting  upon  any  street, 
public  way  or  sidewalk  in  the  city,  in  such  a  way  that  the 
same  may  be  seen  from  such  street,  public  way  or  sidewalk." 

Counsel  for  defendants  in  error  insist  that  the  city  of 
Chicago  has  no  power  to  pass  the  ordinance  in  question; 
that  the  legislature  has  granted  no  express  authority  to  the 
city  to  pass  such  an  ordinance,  and  if  the  power  exists  at 
all,  it  is  under  the  implied  police  power.  Counsel  for  the 
city  insist  that  the  said  city  has  express  power  under  its 
former  charter  to  regulate  or  prohibit  the  carrying  or  wear- 
ing of  concealed  weapons.  Section  16  of  its  former  charter 
reads  as  follows : 

"Sec.  16.  To  regulate  or  prohibit  the  carrying  or  wear- 
ing, by  any  person,  under  his  clothes  or  concealed  about  his 
person,  any  pistol  or  Colt,  or  slungshot,  or  cross-knuckles, 
or  knuckles  of  lead,  brass  or  other  metal,  or  bowie  knife, 
dirk  knife  or  dirk  or  dagger,  or  any  other  dangerous  or 
deadly  weapons,  and  to  provide  for  the  confiscation  or  sale 
of  such  weapons."     (Private  Laws  of  1867,  p.  772.) 
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The  city  of  Chicago  is  at  present  exercising  its  powers 
under  the  general  Cities  and  Villages  act  passed  in  1872, 
which  thereafter  was  adopted  by  the  said  city.  Section  6  of 
said  general  Cities  and  Villages  act  provides,  among  other 
things,  that  all  laws  or  parts  of  laws  not  inconsistent  with 
the  provisions  of  said  act  shall  continue  in  force  and  be 
applicable  to  any  such  city  or  village  the  same  as  if  such 
change  of  organization  had  not  taken  place.  (Kurd's  Stat. 
1916,  p.  294.)  Under  the  holdings  of  this  court  we  are  of 
the  opinion  that  said  section  16  of  the  original  charter  of 
the  city  of  Chicago  is  still  in  force  in  said  city  as  it  is  not 
inconsistent  with  any  provisions  of  said  general  Cities  and 
Villages  act,  and  that  therefore  the  city  has  been  granted 
express  power  by  the  legislature  to  regulate  or  prohibit  the 
carrying  or  wearing  or  concealing  of  dangerous  and  deadly 
weapons  and  the  sale  of  same.  City  of  Springfield  v.  Postal 
Telegraph  Co.  253  111.  346;  City  of  Cairo  v.  Brass,  loi  id 
475;  Board  of  Water  Comrs.  v.  People,  1^7  id.  660.  See, 
also.  People  v.  Hansen,  276  111.  204. 

Even  if  the  express  power  is  not  granted,  we  think  it  is 
clearly  within  the  implied  power  of  the  city  council  of  Chi- 
cago to  pass  such  an  act  to  regulate,  or  even  prohibit,  the 
sale  of  deadly  weapons.  The  city  council  in  cities  and  the 
president  and  board  of  trustees  in  villages,  under  the  general 
Cities  and  Villages  act,  have  the  following  powers : 

"66.  To  regulate  the  police  of  the  city  or  village,  and 
pass  and  enforce  all  necessary  police  ordinances. 

"78.  To  do  all  acts,  make  all  regulations  which  may  be 
necessary  or  expedient  for  the  promotion  of  health  or  the 
suppression  of  disease. 

"98.  To  pass  all  ordinances,  rules,  and  make  all  regula- 
tions, proper  or  necessary,  to  carry  into  effect  the  powers 
granted  to  cities  or  villages,  with  such  fines  or  penalties 
as  the  city  council  or  board  of  trustees  shall  deem  proper." 
(Kurd's  Stat.  191 6,  art.  5,  sec.  i,  p.  304.) 
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Police  power  is  hardly  susceptible  of  exact  definition. 
When  the  city  council  considers  some  occupation  or  thing 
dangerous  to  the  health  of  the  community  and  in  the  exer- 
cise of  its  discretion  passes  an  ordinance  to  prevent  such  a 
danger,  it  is  the  policy  of  the  law  to  favor  such  legislation. 
Municipalities  are  allowed  a  greater  degree  of  liberty  of  leg- 
islation in  this  direction  than  in  any  other.  The  necessity 
for  action  is  often  more  urgent  and  the  consequences  of 
neglect  more  detrimental  to  the  public  good  in  this  than  in 
any  other  form  of  local  evil.  (Gundling  v.  City  of  Chicago, 
176  111.  340.)  If  the  subject  covered  by  the  ordinance  is 
merely  debatable  as  to  power  the  legislature  is  entitled  to 
its  own  judgment.  (Price  v.  Illinois,  238  U.  S.  446.)  The 
most  important  of  the  police  powers  is  that  of  caring  for 
the  safety  and  health  of  the  community.  If  the  health  of 
the  public  is  indispensable  to  the  city,  surely  the  safety  of 
citizens  and  protection  against  being  maimed  or  killed  are 
equally  indispensable  and  a  like  liberal  rule  of  construction 
should  be  adopted.  {City  of  Chicago  v.  Khiever,  257  111. 
317.)  Municipal  corporations  can  exercise  orlly  delegated 
powers,  and  in  the  absence  of  express  statutory  provisions 
to  that  effect  courts  are  not  authorized  to  indulge  in  any 
presumptions  in  favor  of  the  validity  of  their  ordinances. 
Schott  V.  People,  89  111.  195. 

Counsel  for  defendants  in  error  insist  that  the  ordinance, 
in  many  of  its  provisions,  is  unreasonable  and  therefore 
void.  In  determining  whether  an  ordinance  is  unreasonable 
the  courts  will  have  regard  to  all  existing  circumstances  and 
contemporaneous  conditions,  the  object  sought  to  be  at- 
tained and  the  necessity  or  want  of  necessity  for  its  adop- 
tion. {Wice  V.  Chicago  and  Northwestern  Railway  Co,  193 
111.  351;  Hoyne  v.  Danisch,  264  id.  467.)  In  discussing 
this  and  similar  questions  in  regard  to  powers  of  munici- 
palities the  late  Judge  Dillon,  in  the  latest  edition  of  his 
great  work  on  municipal  corporations,  said  that  "large  and 
compact  aggregations  of  people  necessarily  give  rise  to  pe- 
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culiar  conditions  and  create  peculiar  wants,  and  which,  as 
pointed  out  in  the  preceding  section,  are  not  common  to 
rural  populations  and  to  the  State  at  large.  Special  pro- 
visions are  therefore  necessary  for  the  health,  safety,  con- 
venience and  good  government  of  populous  communities 
crowded  within  a  narrow  space,  and  these  must  be  supplied." 
(i  Dillon  on  Mun.  Corp. — 5th  ed. — 5.)  Again,  on  page  7 
of  the  same  volume,  in  discussing  the  study  of  the  history 
of  ancient  cities,  he  says  that  "they  show  how  clearly  the 
power  to  provide  for  this  is  essentially  and  peculiarly  one 
pertaining  to  municipal  rule  and  regulation.  Nor  are  these 
studies  and  the  facts  that  they  reveal  without  practical  value 
to  the  jurist.  They  demonstrate  that  a  large  and  dense  col- 
lection of  human  beings  occupying  a  limited  area  have  needs 
peculiar  to  themselves,  which  create  the  necessity  for  mu- 
nicipal or  local  government  and  regulation,  and  this,  in  its 
turn,  the  necessity  for  corporate  organization."  The  entire 
work  of  this  author  on  municipal  corporations  emphasizes 
how  essential  it  is  that  special  rules  and  regulations  be  pro- 
vided in  populous  cities  that  may  not  be  needed  in  sparsely 
settled  communities. 

It  is  clear,  under  the  authorities,  that  the  sale  of  deadly 
weapons  may  be  absolutely  prohibited  under  the  police 
power  of  the  State,  and  to  do  this  in  no  way  conflicts  with 
the  provision  of  the  constitution  of  the  United  States  and 
of  various  State  constitutions  that  "the  people  have  a  right 
to  bear  arms  for  their  defense  and  security."  (8  R.  C.  L. 
287;  City  of  Salina  v.  Blaksley,  7  Ann.  Cas.  (Kan.)  925, 
and  note;  In  re  Brickey,  i  Ann.  Cas.  55;  State  v.  Bur- 
goyne,  75  Tenn.  173 ;  Caszvell  &  Smith  v.  State,  148  S.  W. 
Rep.  [Tex.]  1159.)  If  the  State  has  the  right  to  prohibit, 
such  right  necessarily  includes  the  power  of  regulating,  and 
the  power  to  regulate  includes  the  power  of  licensing.  {City 
of  Chicago  v.  Drogasazvacz,  256  111.  34;  Kinsley  v.  City  of 
Chicago,  124  id.  359.)  If  the  sale  can  be  entirely  pro- 
hibited, the  provision  in  this  ordinance  against  displaying 
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and  advertising  revolvers  for  sale,  thus  tending  to  decrease 
the  sales,  must  be  held  valid  as  doing  indirectly  what  could 
be  done  directly.  Croivlcy  v.  Christensen,  137  U.  S.  86; 
Quincy  v.  Kennard,  151  Mass.  563;  Trageserv,  Gray,  73 
Md.  250. 

Counsel  for  defendants  in  error  earnestly  insist  that  the 
ordinance  is  unreasonable  in  certain  of  its  provisions.  In 
deciding  whether  any  ordinance  is  unreasonable  certain  gen- 
eral rules  of  construction  must  always  be  kept  in  mind. 
Ordinances  are  presumed  to  be  valid,  and  it  is  incumbent 
upon  the  party  attacking  an  ordinance  as  being  unreason- 
able or  oppressive  in  the  exercise  of  the  power,  to  affirma- 
tively and  clearly  show  wherein  the  unreasonableness  con- 
sists. {People  V.  Village  of  Oak  Park,  266  111.  365.)  If 
there  are  two  possible  constructions,  one  of  which  will  carry 
out  the  ordinance  and  the  other  of  which  will  defeat  it,  the 
court  will  adopt  the  construction  sustaining  the  ordinance. 
{City  of  Chicago  v.  Oak  Park  Elevated  Railroad  Co,  261 
111.  478.)  If  there  is  any  doubt  as  to  the  construction  of  an 
ordinance  that  doubt  should  be  resolved  in  accordance  with 
the  manifest  intention  of  such  ordinance.  City  of  Benton 
v.  Blake,  263  111.  358. 

Counsel  for  defendants  in  error,  in  this  connection,  in- 
sist that  this  ordinance,  being  penal  in  its  nature,  should  be 
strictly  construed.  "Strict  construction"  is  not  a  precise 
but  a  relative  expression.  It  is  not  the  exact  converse  of 
liberal  construction,  for  it  does  not  consist  in  giving  words 
the  narrowest  meaning  of  which  they  are  susceptible.  It 
is  not  violated  by  permitting  words  of  the  statute  to  have 
their  full  meaning.  (2  Lewis'  Sutherland  on  Stat.  Const. — 
2d  ed. — sec.  518.)  "It  is  not  a  substitute  for  all  other  rules. 
It  does  not  mean  that  whenever  a  controversy  is  or  can 
be  raised  as  to  the  meaning  of  a  statute  ambiguity  occurs, 
which  immediately  and  inevitably  determines  the  interpreta- 
tion of  the  statute.  *  *  *  Its  proper  office  is  to  help 
solve  ambiguities, — ^not  to  compel  an  immediate  surrender 
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to  them."  {Citizen's  Bank  v.  Parker,  192  U.  S.  73.)  The 
rule  of  strict  construction  has  lost  much  of  its  force  and 
importance  in  recent  times,  since  it  has  become  more  and 
more  generally  recognized  that  the  paramount  duty  of  the 
judicial  interpreter  is  to  put  upon  the  language  of  the  legis- 
lature, honestly  and  faithfully,  its  plain  and  rational  mean- 
ing and  to  promote  its  object.  Endlich  on  Interpretation  of 
Statutes,  sec.  329;  Maxwell  on  Statutes, — ^4th  ed. — 426; 
Warner  v.  King,  267  111.  82. 

It  is  insisted  by  counsel  for  defendants  in  error  that  sec- 
tion 4a  of  the  ordinance  is  invalid  because  it  discriminates 
between  natural  persons  and  corporations  and  also  because 
it  is  vague  and  uncertain  in  its  terms ;  that  it  is  plain  from 
its  reading  that  weapons  may  be  sold  to  natural  persons, 
only.  Reading  section  4a  in  connection  with  the  rest  of 
the  ordinance,  especially  sections  2  and  3,  it  is  clear  that 
the  restriction  with  reference  to  corporations  has  to  do  with 
the  disposition  or  sale  of  the  weapons  and  not  the  acquir- 
ing of  them  by  the  corporations.  This  is  very  plain  from 
the  other  sections  of  the  ordinance,  which  provide  that  a 
corporation  may  be  licensed  to  buy  and  handle  the  deadly 
weapons  referred  to.  It  seems  clear,  reading  the  entire  or- 
dinance together  and  having  in  mind  the  evil  to  be  remedied 
and  the  object  sought  to  be  attained,  that  section  4a  ap- 
plies only  to  the  sale  of  the  weapon  to  the  person  who  is 
to  use  it, — that  is,  to  the  natural  person.  This  is  the  only 
reasonable  construction  to  put  upon  the  word  "person"  in 
section  4a  to  carry  out  the  purpose  and  the  object  of  the 
ordinance  in  the  light  of  the  evil  to  be  remedied.  This  con- 
struction is  in  accordance  with  the  reasoning  of  this  court 
in  City  of  Chicago  v.  Lowenthal,  242  111.  404,  where  this 
court  held  that  the  ordinance  there  under  consideration  ap- 
plied only  to  retail  junk  dealers  and  not  to  those  engaged  in 
a  wholesale  business,  as  it  was  clear  from  the  entire  word- 
ing of  the  ordinance  that  the  council  only  intended  to  have 
it  apply  to  those  who  were  engaged  in  the  retail  business. 
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Reading  this  entire  ordinance  together,  it  seems  to  us  that 
it  authorizes  corporations  to  purchase  of  licensed  dealers 
more  than  one  weapon  for  the  defense  of  their  property. 

Counsel  for  defendants  in  error  also  argue  that  under 
the  provisions  of  this  statute  a  licensed  dealer  could  only 
purchase  one  weapon  from  the  wholesale  dealer.  This  is 
clearly  contrary  to  the  wording  of  section  4a,  for  it  provides 
specifically  that  it  shall  be  unlawful  to  sell  a  weapon  that 
can  be  concealed  on  the  person,  to  any  person  "except  to 
licensed  dealers  and  to  persons  who  have  secured  a  permit." 
Manifestly,  the  licensed  dealer,  under  this  wording,  can  buy 
as  many  weapons  as  he  desires  under  the  authority  of  his 
license. 

It  is  further  insisted  that  to  distinguish  in  the  ordinance 
between  natural  and  artificial  persons  is  an  unreasonable 
classification.  With  this  we  do  not  agree.  We  think  the 
distinction  between  natural  and  artificial  persons  in  the  sale 
of  deadly  weapons  is  not  an  unreasonable  classification.  It 
seems  quite  clear  that  the  ordinance  did  not  intend  to  be 
applied  to  the  sale  of  weapons  to  corporations,  as  they  have 
no  "moral  character"  in  the  sense  in  which  that  term  is  used 
in  the  ordinance. 

Counsel  for  defendants  in  error  insist  that  because  this 
ordinance  permits  sales  to  be  made  when  the  articles  are  to 
be  delivered  or  furnished  outside  the  city  of  Chicago  such 
classification  is  unreasonable  and  therefore  the  ordinance 
should  be  held  invalid.  In  cases  involving  the  validity  of 
statutes  or  ordinances  all  reasonable  doubts  are  to  be  re- 
solved in  favor  of  upholding  the  legislation  establishing  a 
classification.  Such  ordinances  or  statutes  are  not  unconsti- 
tutional because  they  result  in  some  practical  inequalities. 
{Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557;  Minnesota  Iron 
Co.  V.  Kline,  199  id.  593.)  In  exercising  its  power  to  make 
classifications  for  the  purpose  of  enacting  laws  or  ordi- 
nances over  matters  within  the  jurisdiction  of  the  State 
or  municipal  authorities  a  legislative  body  is  permitted  a 
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wide  range  of  discretion.  The  question  of  classification  is 
primarily  for  the  legislative  body,  and  only  becomes  a  judi- 
cial question  when  the  legislative  action  is  clearly  unrea- 
sonable. {Magoun  v.  Illinois  Trust  and  Saznngs  Bank,  170 
U.  S.  283.)  The  rule  that  laws  and  ordinances  shall  be 
general  and  reasonable  does  not  mean  that  every  statute 
shall  have  effect  upon  every  individual  and  in  every  locality 
of  the  State.  Such  a  rule  of  construction  is  impossible  to 
be  followed.  Many  illustrations  can  be  given  where  local 
legislation  is  held  reasonable  as  to  governing  municipalities 
or  localities.  Local  option  legislation  is  universally  upheld. 
{People  V.  Cregier,  138  111.  401 ;  People  v.  Kaelber,  253 
id.  552;  Adams  v.  Beloit,  47  L.  R.  A.  [Wis.]  441.)  Laws 
providing  a  different  rate  of  assessment  for  local  improve- 
ments have  been  held  valid,  (Burnett  v.  Commonzvealth, 
169  Mass.  417,)  also  different  maximum  rates  to  be  charged 
by  grain  elevators.  .  (Budd  v.  Nezv  York,  143  U.  S.  517.) 
''There  is  nothing  in  the  constitution  to  prevent  any  State 
from  adopting  any  system  of  laws  or  judicature  it  sees  fit 
for  all  or  any  part  of  its  territory.  *  *  *  If  every  person 
residing  or  being  in  either  portion  of  the  State  should  be 
accorded  the  equal  protection  of  the  laws  prevailing  there  he 
could  not  justly  complain  of  a  violation  of  the  clause  re- 
ferred to,  for,  as  before  said,  it  has  respect  to  persons  and 
classes  of  persons.  It  means  that  no  person  or  class  of  per- 
sons shall  be  denied  the  same  protection  of  the  laws  which 
is  enjoyed  by  other  persons  or  other  classes  in  the  same  place 
and  under  like  circumstances."  (Missouri  v.  Leuns,  loi 
U.  S.  22y  on  p.  31.)  The  real  question,  then,  in  discussing 
the  points  raised  by  defendants  in  error  as  to  the  reason- 
ableness of  this  ordinance  in  its  classification  is  whether  all 
people  within  the  same  territory  are  treated  alike  under  like 
circumstances  and  conditions.  We  think,  without  question, 
they  are.  The  evil  to  be  remedied  and  the  purpose  of  the 
ordinance  are  clearly  to  control  the  sale  of  deadly  weapons 
to  the  man  who  is  to  carry  such  weapons  within  the  limits 
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of  the  city  of  Chicago.  While  under  the  workings  of  this 
ordinance  certain  practical  inequalities  may  arise,  we  do  not 
think  the  classification  so  unreasonable  as  to  violate  any 
fundamental  principle  of  law.  There  can  be  no  question 
but  that  the  prevention  of  the  carrying  of  concealed  deadly- 
weapons  will  tend  strongly  to  promote  the  safety  of  the 
community.  Such  regulations  clearly  come  within  the  police 
power  of  the  State.  This  power,  which  permits  the  State 
to  prohibit  all  things  hurtful  to  the  comfort,  welfare  and 
safety  of  society,  is  "co-extensive  with  self -protection,  and 
has  frequently  been  termed  *the  law  of  overruling  neces- 
sity.* "  {Town  of  Lake  View  v.  Rose  Hill  Cemetery  Ass'n, 
70  111.  191 ;  People  v.  Henning  Co,  260  id.  554.)  The  courts 
construe  the  laws, — they  do  not  make  them.  In  case  of  un- 
wise, though  constitutional,  legislation  by  the  representatives 
of  the  people,  the  people  can  correct  the  evil  but  the  courts 
cannot  assume  their  rights.  "The  judiciary  can  only  arrest 
the  execution  of  a  statute  when  it  conflicts  with  the  consti- 
tution. It  cannot  run  a  race  of  opinions  upon  points  of 
right,  reason  and  expediency  with  the  law-making  power." 
(Cooley's  Const.  Lim. — 6th  ed. — 201.)  So  long  as  the 
classifications  provided  by  the  ordinance  are  reasonable  and 
clearly  within  the  police  power  expressly  granted  to  the  city 
authorities  or  necessarily  implied,  the  courts  cannot  inter- 
fere and  declare  such  ordinance  invalid  without  usurping 
powers  confided  to  another  branch  of  government. 

It  is  further  most  earnestly  urged  that  section  5  of  the 
ordinance  is  unreasonable  and  invalid  in  providing  that  a 
weapon  can  only  be  sold  to  a  person  after  he  has  secured  a 
permit  from  the  general  superintendent  of  police  \  that  this 
is  an  illegal  delegation  of  authority.  What  is  lawful  dele- 
gation of  authority  by  legislative  bodies  has  been  a  matter 
of  much  discussion.  "Undoubtedly,  the  legislature  must  de- 
clare the  policy  of  the  law  and  fix  the  legal  principles  which 
are  to  control  in  given  cases,  but  an  administrative  body  may 
be  invested  with  the  power  t6  ascertain  the  facts  and  condi- 
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tions  to  which  the  policy  and  principles  apply.  If  this  could 
not  be  done  there  would  be  infinite  confusion  in  the  laws, 
and  in  an  effort  to  detail  and  to  particularize  they  would 
miss  sufficiency  both  in  provision  and  execution."  (Mutual 
Film  Corp.  v.  Ohio  Industrial  Com.  236  U.  S.  230.)  "The 
true  distinction  is  between  the  delegation  of  power  to  make 
the  law,  which  involves  a  discretion  as  to  what  the  law  shall 
be,  and  conferring  an  authority  or  discretion  as  to  its  exe- 
cution, to  be  exercised  under  and  in  pursuance  of  the  law. 
The  first  cannot  be  done;  to  the  latter  no  valid  objection 
can  be  made."  (i  Sutherland  on  Stat.  Const. — 2d  ed. — 
sec.  88.)  This  doctrine  has  been  sanctioned  by  this  court 
more  than  once.  (Spiegler  v.  City  of  Chicago,  216  111.  1 14 ; 
Arms  V.  Ayer,  192  id.  601.)  See,  also,  for  a  discussion 
of  this  subject  of  delegated  power.  People  v.  Reynolds,  5 
Gilm.  I.  The  point  of  discussion  in  all  these  cases  is,  that 
the  power  to  ascertain  facts  and  apply  the  law  according 
to  such  facts,  given  to  the  local  municipal  authorities,  will 
be  sustained  as  valid  legislation  while  the  power  to  make 
the  law  will  not.  It  is  impossible  for  legislative  authority 
to  legislate  with  reference  to  all  the  details.  This  law,  in 
the  authority  it  grants  the  superintendent  of  police,  is  in  no 
way  contrary  to  the  general  principles  laid  down  in  the  au- 
thorities just  cited.  As  was  said  in  Gundling  v.  City  of 
Chicago,  ijy  U.  S.  183,  when  the  question  of  the  validity 
of  the  ordinance  of  the  city  of  Chicago  was  under  consider- 
ation which  gave  the  mayor  power  to  refuse  or  grant  a  li- 
cense under  certain  conditions:  "The  mayor  is  bound  to 
grant  a  license  to  every  person  fulfilling  these  conditions, 
and  thus  the  fact  of  fitness  is  submitted  to  the  judgment  of 
the  officer,  and  it  calls  for  the  exercise  of  a  discretion  of  a 
judicial  nature  by  him."  (See,  also,  on  this  point,  the  rea- 
soning of  this  court  to  the  same  effect  in  the  same  case,  176 
111.  340,  at  page  350.)  This  court  has  said  with  reference 
to  a  similar  ordinance  delegating  power  to  municipal  officers 
to  pass  upon  the  moral  character  of  the  applicant  that  such 


Digitized  by 


Google 


Jmi,'17.]  BiFFER  V,  City  op  Chicago.  577 

delegation  was  proper,  for  the  reason  that  "if  there  should 
be  an  abuse  of  power  on  the  part  of  either  the  chief  of  police 
or  the  mayor  the  ordinance  does  not  prevent  an  application 
to  a  court  to  compel  either  officer  to  perform  his  duty  and 
issue  a  permit  for  a  picture  which  is  not  immoral  or  ob- 
scene." {Block  V.  City  of  Chicago,  239  111.  251.)  Sec- 
tion 5  does  not  give  arbitrary  or  unlimited  power  to  the 
superintendent  of  police.  If  the  person  is  of  the  character 
provided  for  in  said  section  it  is  the  duty  of  the  superintend- 
ent of  police  to  grant  the  permit.  If  he  refuses  arbitrarily, 
without  good  reason,  the  courts  can  compel  him  to  perform 
his  duty.  This  is  a  provision  similar  to  that  in  all  ordi- 
nances where  a  city  officer  is  authorized  to  grant  a  license 
to  a  person  of  good  moral  character.  To  require  the  city 
council  to  pass  upon  the  question  of  the  character  of  the 
applicant  in  each  instance  would  defeat  the  very  object  of 
the  ordinance,  as  it  would  be  impracticable  for  the  city  coun- 
cil to  undertake  such  duties  as  to  every  applicant.  If  this 
ordinance  permitted  the  superintendent  of  police  to  arbi- 
trarily refuse  to  grant  the  permit  to  any  person  applying 
therefor,  then  the  authorities  cited  and  relied  on  by  counsel 
for  defendants  in  error,  such  as  Cicero  Lumber  Co,  v.  Town 
of  Cicero f  176  111.  9,  City  of  Kinmundy  v.  Maimn,  72  id. 
462,  Noel  V.  People,  187  id.  587,  Ttigfiian  v.  City  of  Chi- 
cago, 78  id.  405,  and  other  cases  of  like  character  where 
arbitrary  power  was  given,  might  be  in  point,  but  they  do 
not  apply  to  said  section  5,  as  the  superintendent  of  police 
does  not  possess  arbitrary  power  in  granting  or  refusing 
permits  to  applicants. 

Counsel  for  defendants  in  error  insist  that  under  sec- 
tion 7  of  this  ordinance  the  dealer  in  deadly  weapons  would 
not  be  permitted  to  show  a  weapon  to  a  prospective  pur- 
chaser. Such  construction  of  the  ordinance,  in  our  judg- 
ment, is  most  unreasonable  and  should  not  be  followed. 
Where  questions  similar  to  these  have  arisen  in  the  con- 
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struction  of  statutes,  the  courts  have  held  that  the  exami- 
nation of  a  pistol  with  a  view  to  purchase  was  not  forbidden 
by  the  statute.  Jackson  v.  State,  yy  S.  E.  Rep.  (Ga.)  371 ; 
Cos  per  V.  State,  79  S.  E.  Rep.  94. 

Having  in  mind  the  object  to  be  attained  and  the  evil 
sought  to  be  remedied,  we  do  not  think  this  ordinance  should 
be  held  invalid  because  it  is  unreasonable  or  operates  un- 
equally upon  all  persons  of  the  same  class.  "If  all  laws 
were  held  unconstitutional  because  they  did  not  embrace  all 
persons  few  would  stand  the  test ;  that  a  law  is  general  not 
because  it  embraces  all  the  governed,  but  that  it  may  from 
its  terms,  when  many  are  embraced  in  its  provisions,  em- 
brace all  others  when  they  occupy  like  positions  to  those 
who  are  embraced."  (City  of  Clinton  v.  Wilson,  257  111. 
580;  Haivthorn  v.  People,  109  id.  302.)  The  nature  of 
*  the  business  of  selling  the  weapons  enumerated  in  the  ordi- 
nance is  such  that  the  sale  could  have  been  entirely  pro- 
hibited. "It  is  a  matter  of  common  knowledge  that  the  in- 
discriminate carrying  and  use  of  pistols  leads  often  to  gross 
violations  of  law,  such  as  affrays,  broils  and  murders,  for 
which  reason  the  State  is  justified  in  keeping  a  constant 
vigil  not  only  upon  their  sale  and  other  methods  of  pro- 
curement but  their  use  as  well."  Casivell  &  Smith  v.  State, 
supra. 

Counsel  for  defendants  in  error  rely  strongly  upon  the 
reasoning  of  City  of  Chicago  v.  Netchcr,  183  111.  104,  as 
supporting  their  argument  that  the  ordinance  is  invalid  be- 
cause of  its  restrictions  upon  the  right  to  expose  weapons 
for  sale,  especially  the  following  statement  in  the  opinion 
(p.  no)  :  "It  is  a  necessary  incident  to  the  ownership  of 
property  that  the  owner  shall  have  a  right  to  sell  or  barter 
it,  and.  this  right  is  protected  by  the  constitution  as  such 
an  incident  of  ownership.  When  an  owner  is  deprived  of 
the  right  to  expose  for  sale  and  sell  his  property  he  is  de- 
prived of  property  within  the  meaning  of  the  constitution, 
by  taking  away  one  of  the  incidents  of  ownership."    Coun- 
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sel  in  quoting  this  part  of  the  opinion  seem  to  have  over- 
looked that  part  which  immediately  follows  on  the  same 
page  where  the  court  said:  "The  State,  for  the  purpose 
of  public  protection,  may,  in  the  proper  exercise  of  the 
police  power,  impose  restrictions  and  regulations,  but  the 
right  to  acquire  and  dispose  of  property  is  subject  only  to 
that  power."  Clearly,  this  ordinance  as  to  the  exposure 
for  sale  comes  within  this  statement.  It  simply  attempts 
to  impose  a  restriction  and  regulation  upon  the  sale.  The 
conclusion  and  reasoning  in  this  case  are  in  no  way  in  con- 
flict with  the  conclusion  reached  herein  that  the  ordinance 
is  a  valid  regulation.  On  the  contrary,  the  reasoning  of 
the  entire  opinion  in  this  case  tends  strongly  to  support  the 
conclusion  reached  here  as  to  the  validity  of  this  ordinance. 

While  the  ordinance  here  in  question  might  have  been 
worded  more  clearly  than  it  is  on  some  of  the  questions 
raised  by  counsel  for  the  defendants  in  error,  we  think, 
when  all  the  sections  of  this  ordinance  are  construed  to- 
gether, having  in  mind  the  evil  to  be  remedied  and  the 
purpose  to  be  attained,  that  the  ordinance  is  not  so  unrea- 
sonable in  any  of  its  parts  as  to  justify  the  courts  in  holding 
it  invalid.  Statutes  so  worded  as  to  be  subject  to  many  of 
the  same  objections  raised  to  this  ordinance  have  been  up- 
held by  the  courts  of  New  York  in  People  v.  Fallon,  146 
N.  Y.  Supp.  253,  People  v.  Warden  of  City  Prison,  139  id. 
277,  and  other  decisions  of  that  State. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 

cause  remanded  for  further  proceedings  in  harmony  with 

the  views  herein  expressed.         d  j      j  j  j 

^  Reversed  and  remanded. 

Mr.  Justice  Duncan,  dissenting. 
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(No.  1 1202. — Reversed  and  remanded.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Henry  Albert  Dettmering,  Plaintiff  in  Error. 

Opinion  Hied  April  ip,  ipiy — Rehearing  denied  June  7,  19^7- 

1.  Criminai,  law — ownership  of  property  must  be  alleged  mth 
same  accuracy  in  embezzlement  as  in  larceny.  Unless  the  rule  is 
modified  by  statute  the  ownership  of  property  must  be  alleged  with 
the  same  accuracy  in  embezzlement  as  in  larceny. 

2.  Same — indictment  for  embezzlement,  under  section  75  of  the 
Criminal  Code,  must  allege  taking  of  money  ''ivithout  the  consent 
of  his  company  or  his  employer."  Section  75  of  the  Criminal  Code, 
relating  to  embezzlement,  was  framed  to  cover  co-partnerships  re- 
gardless of  the  business  in  which  said  co-partnerships  might  be  en- 
gaged, and  an  indictment  for  embezzlement  under  said  section  must 
charge  that  the  defendant  took  the  money  "without  the  consent  of 
his  company  or  his  employer." 

3.  Same — what  must  be  alleged  and  proved  where  embezzle- 
ment of  partnership  property  is  charged.  An  indictment  for  em- 
bezzling partnership  property  must  allege  the  ownership  to  be  in 
the  firm  and  set  out  the  names  of  the  partners,  and  the  names  of 
the  partners  must  be  proved  as  alleged,  as  a  partnership  is  not  a 
legal  entity  apart  from  the  individual  members;  but  if  the  defend- 
ant is  a  member  of  the  firm  the  indictment  must  show  that  he  had 
no  interest  in  the  property. 

4.  Same — section  76  of  Criminal  Code  does  not  make  a  part- 
nership a  legal  entity.  Section  76  of  the  Criminal  Code,  regarding 
the  embezzlement  of  property  of  banks  or  banking  companies,  does 
not  make  a  partnership  a  legal  entity,  separate  and  apart  from 
its  membership. 

5.  Same — a  fiduciary  relation  between  defendant  and  ozvner  of 
property  must  be  shown  in  indictment  for  embezzlement.  An  in- 
dictment for  embezzlement  must  show  a  fiduciary  relation  between 
the  defendant  and  the  owner  of  the  property,  but  it  is  sufficient, 
under  section  75  of  the  Criminal  Code,  if  the  facts  set  forth  in  the 
indictment  show  that  the  defendant  was  a  trustee  or  agent  of  the 
owner  of  the  property. 

6.  Same — one  cannot  be  convicted  of  embezzling  property  in 
which  he  has  an  interest.  To  constitute  the  crime  of  embezzlement 
the  fraudulent  conversion  must  be  of  property  belonging  exclu- 
sively to  a  person  other  than  the  one  charged,  as  a  party  cannot 
be  convicted  of  embezzling  property  in  which  he  has  an  interest. 
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7.  Same — mere  proof  of  receipt  of  funds  and  failure  to  account 
therefor  does  not,  in  itself,  prove  emhezslement.  Mere  proof  of  the 
receipt  of  funds  and  a  failure  to  account  therefor  does  not,  in  it- 
self, show  embezzlement  by  an  agent  or  servant  but  there  must 
be  further  evidence  of  the  conversion. 

8.  Same — fact  that  a  hank  lost  money  while  defendant  was  in 
charge  does  not  show  emhezslement.  The  mere  fact  that  a  bank 
lost  money  and  that  the  defendant  was  in  charge  of  the  bank  at 
the  time  it  lost  the  money  will  not  justify  his  conviction  on  a  charge 
of  embezzlement  unless  the  evidence  shows  that  he  was  responsible 
for  the  loss  by  converting  the  money  to  his  own  use. 

Writ  o?  Error  to  the  Circuit  Court  of  Randolph 
county;  the  Hon.  J.  F.  Gillham,  Judge,  presiding. 

A.  C.  BoLUNGER,  and  J.  Fred  Gilster,  for  plaintiff  in 
error. 

Edward  J.  Brundage,  Attorney  General,  A.  D.  RiEss, 
State's  Attorney,  and  A.  R.  Roy,  (A.  G.  Gordon,  and  A.  E. 
CRISI.ER,  of  counsel,)  for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Plaintiff  in  error  was  indicted,  tried  and  found  guilty  in 
the  circuit  court  of  Randolph  county  on  the  charge  of  em- 
bezzling $500,  alleged  in  one  count  of  the  indictment  to 
be  the  property  of  the  Farmers  Bank  of  Steeleville,  in  said 
county,  and  in  the  second  count  as  the  property  of  William 
Ebers.    This  writ  of  error  was  thereafter  sued  out. 

Plaintiff  in  error  was  about  twenty-five  years  of  age 
at  the  time  of  the  trial.  He  had  been  employed  as  cashier 
of  the  Farmers  Bank,  located  at  Steeleville,  in  Randolph 
county,  since  19 10.  In  1902  some  fifty  persons  formed  a 
co-partnership  to  do  a  banking  business,  designating  it  as 
the  Steeleville  Bank.  In  1904  the  name  was  changed  to  the 
Farmers  Bank.  Later  a  branch  bank  was  established  by 
this  co-partnership  at  Cutler,  a  town  about  five  miles  from 
Steeleville,  the  two  banks  being  run  under  one  management. 
At  the  time  of  the  establishment  of  this  branch  bank  three 
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new  partners  were  taken  into  the  partnership.  The  list  of 
partners  changed  from  time  to  time,  and  the  business  was 
continued  under  the  management  of  plaintiff  in  error  until 
January,  191 6,  when  a  receiver  was  appointed  to  take  charge 
of  the  affairs  of  the  bank.  In  December,  19 15,  two  bankers 
from  Chester,  Illinois,  at  the  request  of  certain  parties  in- 
terested in  the  bank,  and  in  which  request  plaintiff  in  error 
seems  to  have  joined,  went  to  Steeleville  and  examined  the 
books  of  the  bank.  They  found  an  apparent  discrepancy  in 
the  books  of  about  $26,000,  indicating  that  this  money  had 
been  lost  in  the  management  of  the  bank,  but  neither  of 
them  was  able  to  say  what  was  the  cause, — whether  it  was 
bad  loans,  depreciation  or  defalcation  of  officers  of  the  bank 
in  charge  of  its  funds.  Later,  we  assume  after  the  receiver 
was  appointed,  an  expert  accountant  was  employed  to  ex- 
amine the  books.  His  testimony  was  that  they  were  in  very 
bad  shape,  and  that  some  eighteen  pages  of  the  general 
ledger, — apparently  one  of  the  most  important  books  kept 
by  the  bank, — had  been  cut  out  with  a  knife  or  scissors, 
leaving  but  a  narrow  strip  of  each  leaf  next  to  the  binding. 
He  found  an  apparent  shortage  of  over  $25,000,  which  in 
his  judgment,  based  on  what  he  found  in  the  books,  was 
not  the  result  of  bad  loans,  unfortunate  investments  or  ex- 
traordinary expenses  of  the  bank  or  bad  securities  of  any 
kind.  He  testified  that  in  his  judgment  this  discrepancy  or 
shortage  could  not  be  explained  from  the  books  and  could 
only  be  explained  by  the  executive  officer  of  the  bank  or  the 
man  who  knew  all  about  its  transactions.  The  testimony  of 
these  experts  tended  to  show  that  the  bank  books  indicated 
that  the  business  of  the  bank  was  in  fairly  prosperous  con- 
dition until  along  in  19 13.  It  was  apparent  from  the  evi- 
dence of  the  experts  that  the  books  were  kept  in  a  very 
careless  and  unsatisfactory  manner  and  that  the  mistakes 
had  been  made  in  keeping  them. 

The  facts  concerning  the  $500  item  which  is  the  basis  of 
the  charge  in  the  indictment  upon  which  conviction  was  had 
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are  substantially  as  follows:  William  Ebers,  one  of  the 
stockholders,  borrowed  on  February  5,  191 5,  $985  from  the 
Farmers  Bank  and  gave  a  note,  payable  one  year  after  date, 
for  that  am.ount,  signed  by  himself  and  a  surety.  August 
24,  191 5,  he  drew  a  check  for  $500  on  the  First  State  Bank 
of  Chester,  payable  to  the  Farmers  Bank,  and  sent  it  with 
a  letter,  by  one  Neimeier,  a  director  of  the  bank,  to  the 
Farmers  Bank  to  have  it  applied  as  a  payment  on  said  note. 
Neimeier  testified  that  he  gave  this  check  in  person  to  plain- 
tiff in  error.  A  sister  of  plaintiff  in  error,  Elsie  Dettmer- 
ing, who  had  been  acting  as  assistant  cashier  of  the  Farmers 
Bank  for  about  five  years,  testified  that  at  the  time  the  check 
came  in  the  bank  was  short  of  cash,  and  that  plaintiff  in  er- 
ror took  the  check  to  Chester  and  cashed  it  and  the  next  day 
brought  back  the  $500  in  currency  and  handed  it  to  her, 
and  she  put  it  with  the  rest  of  the  bank's  cash  in  the  vault, 
where  it  remained  until  paid  out  in  the  regular  course  of 
business  of  the  bank.  The  evidence  shows  that  plaintiff  in 
error's  wufe  was  at  that  time  at  her  father's  home  in  Ches- 
ter; that  a  baby  had  been  born  to  her  about  two  weeks 
before  the  transactions  with  reference  to  this  check,  and 
plaintiff  in  error  frequently,  during  the  time  she  was  sick  at 
her  father's  house,  went  there  in  an  automobile  in  the  even- 
ing to  spend  the  night  and  returned  in  the  auto  to  his  busi- 
ness the  next  morning.  Miss  Dettmering  also  testified  that 
she  entered  the  cash  from  this  check  in  the  cash  book  and 
note  register.  Plaintiff  in  error's  father,  in  whose  building 
the  bank  was  located,  also  testified  that  he  saw  plaintiff  in 
error  hand  this  money  to  his  sister  in  the  morning  after  he 
returned  from  Chester.  No  book  of  account  was  produced 
showing  any  entry  of  this  $500  cash,  and  the  note  showed 
that  there  had  been  no  indorsement  of  the  payment  thereon. 
The  sister  failed  to  find  this  entry  in  any  of  the  books,  but 
claimed  that  the  books  in  which  she  entered  it  were  not  in 
court  and  were  not  shown  her. 
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The  receiver,  Ebers,  testified  that  he  received  all  the 
books  of  the  bank  from  its  vault  on  January  7,  1916,  and 
put  his  initial  and  a  number  on  each  book ;  that  he  put  these 
books  in  a  wooden  box,  nailed  it  up  and  tied  a  rope  around 
it;  that  he  filled  another  box  (of  paste-board)  with  bank 
papers,  and  sent  both  boxes  by  express  to  Chester,  and  the 
books  and  all  the  papers  arrived  there  in  the  same  condition 
that  they  were  shipped  in,  and  that  he  had  kept  them  in  his 
office  in  Chester  till  the  time  of  the  trial  and  had  them  in 
court  at  that  time.  He  also  testified  that  there  had  been  no 
changes  in  the  books  and  he  knew  nothing  about  the  cutting 
out  of  the  leaves  of  the  ledger.  Testimony  was  oflfered  on 
the  part  of  plaintiff  in  error  to  indicate  that  these  boxes  of 
books  were  not  very  carefully  looked  after  during  the  time 
they  were  shipped  from  Steeleville  to  Chester,  and  it  is  ar- 
gued that  the  evidence  indicates  that  there  was  an  oppor- 
tunity, during  this  shipment,  to  steal  some  of  the  papers 
or  books  or  disfigure  them.  The  testimony  of  the  express 
agent  at  Steeleville  was  to  the  effect  that  the  books  and 
papers  were  considered  of  no  great  value,  as  at  the  time 
they  were  shipped  it  was  agreed  no  value  should  be  put  on 
them,  and  therefore  they  did  not  look  after  them  with  the 
same  care  as  they  otherwise  would.  However,  there  is  no 
evidence  in  the  record  tending  to  show  that  anyone  actually 
did  interfere  with,  steal  or  mutilate  the  books  or  papers  dur- 
ing the  time  they  were  being  shipped. 

Counsel  for  plaintiff  in  error  contend  that  there  was  a 
variance  between  the  allegations  in  the  indictment  and  the 
proof  as  to  the  ownership  of  the  property.  Both  counts 
charged  that  the  Farmers  Bank  was  a  co-partnership  com- 
posed of  certain  partners  and  stockholders,  (naming  them,) 
some  thirty-one  in  number.  Mrs.  Zula  Bollinger  and  W.  T. 
White  were  named  as  two  of  the  co-partners  and  stockhold- 
ers. The  proof,  in  our  judgment,  shows  conclusively  that 
Mrs.  Bollinger  was  not  a  co-partner  until  November  26, 
1915,  while  the  date  of  the  offense  charged  in  the  indict- 
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ment  was  October  2,  191 5.  The  proof  also  showed,  without 
contradiction,  that  W.  T.  White  died  May  4,  191 5,  and  had 
therefore  been  dead  several  months  on  said  October  2,  191 5, 
and  that  his  stock  was  owned  by  his  widow  and  only  child. 
Unless  the  rule  is  modified  by  statute,  the  ownership  of  prop- 
erty must  be  alleged  with  the  same  accuracy  in  embezzle- 
ment as  in  larceny.  2  Bishop's  New  Crim.  Proc.  sec.  320. 
See  to  the  same  effect,  People  v.  Brander,  244  111.  26;  Peo- 
pie  V.  Strieker,  258  id.  618,  and  cases  therein  cited. 

Counsel  for  the  State  claim  that  as  the  indictment  was 
founded  on  section  76  of  the  Criminal  Code  instead  of  on 
section  75,  as  claimed  by  plaintiff  in  error,  it  was  not  neces- 
sary to  prove,  under  section  76)  the  names  of  the  stockhold- 
ers; that  it  was  sufficient  to  simply  show  that  the  money 
was  the  property  of  the  bank,  without  reference  to  who 
were  the  stockholders  in  the  bank.  It  is  somewhat  difficult 
to  decide  from  a  reading  of  the  indictment  whether  it  was 
drawn  under  section  75  or  section  76.  We  are  disposed  to 
think,  taking  both  counts  together,  that  it  must  be  held  that 
it  was  based  on  section  75,  as  that  is  the  section  which  re- 
fers especially  to  embezzlement  of  partnership  property,  and 
both  counts  distinctly  set  forth  that  the  bank  was  a  co-part- 
nership, giving  the  names  of  the  co-partners.  It  seems  clear 
that  the  one  who  drafted  the  indictment  would  not  have 
alleged  it  was  a  partnership  and  set  out  in  detail  the  names 
of  the  co-partners  and  stockholders  if  he  had  been  drafting 
the  indictment  under  section  76. 

Counsel  for  the  State  seem  to  concede  that  if  the  indict- 
ment is  based  on  section  75  it  was  necessary  for  the  State 
to  prove  the  names  of  the  stockholders,  but  they  further  in- 
sist that  this  question  was  not  raised  at  the  time  the  evidence 
was  offered ;  that  it  was  first  raised  at  the  close  of  the  Peo- 
ple's case,  and  cannot,  therefore,  be  urged  in  this  court, — 
citing  Cross  v.  People,  47  111.  152,  Clay  v.  People,  86  id. 
147,  and  Greene  v.  People,  182  id.  278.  These  authorities 
do  not  so  hold.    In  Greene  v.  People,  supra,  the  court  says 
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(p.  283)  :  "Nothing  is  better  settled  than  that  the  objection 
of  variance,  to  be  available  upon  appeal  or  writ  of  error, 
either  in  a  civil  or  criminal  action,  must  be  urged  in  the 
court  below,  and  for  the  reason  that  if  it  is  pointed  out 
and  insisted  upon  it  may  be  avoided  by  amendment  or  other 
proofs."  The  other  two  cases  cited  by  counsel  for  the  State 
lay  down  the  same  rule,  but  they  are  not  applicable  to  the 
facts  as  they  appear  in  this  record. 

At  the  close  of  the  People's  case  in  the  trial  court,  coun- 
sel for  plaintiff  in  error  moved  the  court  to  instruct  the 
jury  to  acquit  the  defendant  on  three  grounds,  the  first  be- 
ing, "variance  between  allegation  and  proof  of  ownership  of 
property  embezzled."  Clearly,  on  the  record,  this  point  was 
urged  in  the  trial  court,  and  under  the  authorities  cited  and 
relied  on  by  counsel  for  plaintiff  in  error  the  question  of 
variance  can  be  raised  in  this  court.  The  instruction  asked 
to  direct  the  jury  to  acquit  the  defendant  was,  however, 
properly  refused,  as  was  held  by  this  court  in  People  v. 
Zurek,  2yy  111.  621. 

The  counts,  being  based  on  section  75  of  the  Criminal 
Code,  are  faulty  in  not  charging  that  plaintiff  in  error  took 
the  said  money  "without  the  consent  of  his  company  or  his 
employer."  This  section  was  framed  to  cover  co-partner- 
ships, regardless  of  the  business  in  which  said  co-partner- 
ships might  be  engaged.  Where  the  ownership  of  property 
is  shown  as  in  an  unincorporated  business  firm  it  must  be  so 
alleged  in  the  indictment.  {Wallace  v.  People,  63  111.  451 ; 
Staaden  v.  People,  82  id.  432.)  This  being  so,  it  is  neces- 
sary to  prove  the  names  of  the  partners.  Neither  of  the 
counts  negatived  the  presumption  of  joint  ownership  which 
arises  from  the  allegation  that  the  property  belonged  to  a 
partnership,  of  which  the  evidence  shows  that  plaintiff  in 
error  was  a  member.  The  indictment  was  therefore  faulty 
in  that  regard.  The  law  in  this  country  is  that  a  partner- 
ship is  not  a  person  as  distinguished  from  the  members 
composing  the  firm  in  whom  the  right  of  property  exists. 
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(People  V.  Strieker,  supra;  Meadoweroft  v.  P/^ople,  163  111. 
56. )  The  reasons  for  this  are  set  out  at  length  and  the  au- 
thorities stated  in  the  case  last  cited. 

Counsel  for  the  State  in  their  brief  take  the  position 
that  section  76  makes  a  partnership  a  legal  entity,  separate 
and  apart  from  its  membership.  We  think  this  position 
is  squarely  against  the  reasoning  in  Meadozvcroft  v.  Peo- 
ple, supra,  where  the  court  said  on  this  question  (p.  73)  : 
"Whatever  may  be  the  law  of  other  States  such  is  not  the 
law  of  this  State." 

Counsel  for  plaintiff  in  error  further  insist  that  the  in- 
dictment was  faulty,  and  that  he  could  not  be  convicted 
and  the  verdict  cannot  stand  because  the  indictment  failed 
to  charge  and  the  proof  to  show  that  a  fiduciary  relation 
existed  between  the  plaintiff  in  error  and  the  owner  of  the 
property.  The  authorities  hold  that  it  is  necessary  to  show 
a  fiduciary  relation  between  the  defendant  and  the  owner  of 
the  property.  (7  Ency.  of  PL  &  Pr.  418,  and  cases  cited.) 
"The  defendant's  fiduciary  character,  which  is  the  distin- 
guishing feature  between  embezzlement  and  larceny,  must 
be  specially  averred."  (See  Kihs  v.  People,  81  111.  599,) 
and  the  long  list  of  cases  cited  in  support  of  this  doctrine. 
While  the  allegations  in  the  indictment  on  this  question  are 
not  satisfactory,  we  do  not  think  the  case  should  be  reversed 
for  the  error  in  this  regard,  as  under  the  authorities  there 
need  be  no  direct  averment,  in  express  words,  that  the  plain- 
tiff in  error  was  "a  bailee,  trustee  or  agent,  where  facts  are 
set  forth  showing  that  he  was  such."  (7  Ency.  of  PI.  &  Pr. 
418.)  We  think  the  facts  set  forth  in  the  indictment  were 
such  as  to  show  that  he  was  a  trustee  or  agent  of  the  co- 
partners. 

This  court  has  held  that  under  the  statute  of  embezzle- 
ment, in  order  to  constitute  that  crime,  the  fraudulent  con- 
version must  be  of  property  belonging  exclusively  to  a  per- 
son other  than  the  one  charged.  (McBlroy  v.  People,  202 
111.  473.)     If  the  money  in  question  was,  in  fact,  in  part 
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the  property  of  plaintiff  in  error  this  conviction  cannot  be 
sustained.  Counsel  for  the  State  rely  on  State  v.  Ktisnick, 
45  Ohio  St.  535,  among  other  cases,  as  holding  otherwise. 
That  case  was  referred  to  in  McElroy  v.  People,  supra,  and 
the  court  declined  to  follow  the  reasoning,  saying  our  stat- 
ute was  different.  We  held  also  in  that  case  that  other  de- 
cisions were  to  the  same  effect  as  the  Kusnick  case,  but  that 
the  decisions  in  other  States  announcing  a  different  doctrine 
were  founded  on  statutes  unlike  ours.  Counsel  for  the  State 
contend  that  we  distinguished  the  McBlroy  case  as  to  the 
construction  here  given  to  that  case  and  held  to  the  contrary 
in  People  v.  O'Farrell,  247  111.  44.  In  this  we  think  coun- 
sel are  in  error.  The  court  in  this  last  case  sanctioned  the 
doctrine  laid  down  in  McBlroy  v.  People,  supra,  but  sus- 
tained the  conviction  in  the  O'Farrell  case  because  the  evi- 
dence showed  that  O'Farrell  had  been  proven  guilty  of  em- 
bezzlement or  fraudulently  converting  to  his  own  use  money 
in  which  he  had  no  interest.  We  think,  under  the  reason- 
ing of  the  decisions  of  this  court,  there  can  be  no  escape 
from  the  conclusion  that  the  conviction  cannot  be  sustained, 
because  under  the  allegations  of  the  indictment  and  the 
proof  offered  it  must  be  held  that  the  property  which  plain- 
tiff in  error  is  charged  with  embezzling  was  property  in 
which  he  had  an  interest.  To  hold  otherwise  would  be  to 
overrule  the  repeated  decisions  of  this  court. 

Counsel  for  the  plaintiff  in  error  further  argue  that  the 
court  erred  in  giving  instruction  No.  4  for  the  People,  which 
reads : 

"The  court  instructs  the  jury,  as  a  matter  of  law,  that 
the  law  presumes  that  a  person  intends  all  the  natural  and 
usual  consequences  of  his  acts,  and  that  when  a  cashier  of 
a  bank,  as  such  cashier,  takes  into  his  possession  the  money 
of  the  bank  of  which  he  is  cashier,  or  the  money  of  any 
person  deposited  therein,  and  withholds  the  same  and  fails 
to  account  for  the  same,  such  withholding  and  failure  to 
account  is  prima  facie  evidence  of  the  fraudulent  conver- 
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sion  to  his  own  use,  which  constitutes  embezzlement  under 
the  statute." 

We  do  not  think  this  instruction  states  the  law.  Mere 
proof  of  the  receipt  of  funds  and  failure  to  account  there- 
for does  not,  in  itself,  show  embezzlement  by  an  agent  or 
servant.  There  must  be  further  evidence  of  the  conversion. 
(People  V.  Davis f  269  111.  256.)  We  find  no  evidence  in 
the  record  that  proves,  with  the  degree  of  certainty  required 
in  such  a  case  as  this,  that  the  plaintiff  in  error  fraudulently 
converted  to  his  own  use  the  $500  referred  to  in  both  counts 
of  the  indictment.  There  is  no  evidence  to  show  that  he 
used  any  part  of  this  $500  for  himself  or  that  he  improperly 
disposed  of  it  in  any  way.  There  is  no  evidence  tending  to 
show  that  plaintiff  in  error  lived  extravagantly,  or  specu- 
lated, or  made  deals  involving  any  sum  beyond  his  means. 
This  instruction  plainly  authorized  the  jury  to  convict  plain- 
tiff in  error  simply  on  evidence  that  showed  that  the  $500 
in  question  had  come  into  the  possession  of  the  bank  and 
had  not  been  accounted  for  by  plaintiff  in  error.  Under  the 
most  favorable  consideration  of  the  evidence  in  this  record 
in  support  of  the  verdict  herein,  it  can  only  be  concluded 
that  under  the  management  of  plaintiff  in  error  the.  bank 
in  question  lost  considerable  sums  of  money ;  that  the  $500 
cash  obtained  by  plaintiff  in  error  from  a  check  sent  by  Eb- 
ers  to  the  bank  was  taken  out  of  the  vault  of  the  bank  with- 
out any  account  being  made  of  it  and  without  any  book- 
keeper's memorandum  to  show  where  it  went.  Counsel  for 
the  State  concede  this,  and,  as  a  reason  justifying  the  con- 
viction of  plaintiff  in  error  on  such  a  record,  state  in  their 
brief,  "no  attempt  has  been  made  by  the  defendant  or  his 
attorneys  to  explain  or  account  for  this  shortage  or  any 
part  of  it,"  and  claim  that  the  proof  shows  that  the  bank 
lost  money, — how  it  lost  it  is  not  shown, — but  as  plaintiff 
in  error  was  in  charge  and  did  not  explain  how  it  was 
lost  he  should  be  held  guilty  and  the  judgment  sustained. 
Should  this  position  be  upheld,  then  we  are,  in  effect,  over- 


Digitized  by 


Google 


590  The  People  v.  Dettmering.  [278  111. 

ruling  the  statute  that  has  been  in  force  in  this  State  ever 
since  it  was  organized, — that  the  accused  cannot  be  com- 
pelled to  give  evidence  against  himself,  and  the  fact  that 
he  does  not  testify  cannot  be  used  against  him  in  any  way. 
(Crim.  Code,  sec.  6,  p.  948.)  The  evidence  in  the  record 
justifying  conviction  in  this  class  of  cases,  as  well  as  all 
other  criminal  cases,  must  be  sufficient  to  satisfy  the  jury, 
beyond  a  reasonable  doubt,  that  the  accused  is  guilty,  under 
the  evidence,  of  the  crime  charged  in  the  indictment.  The 
mere  fact  that  it  was  shown  that  the  bank  lost  money  and 
that  plaintiff  in  error  was  in  charge  of  the  bank  at  the  time 
it  lost  the  money  will  not  justify  his  conviction  on  the  charge 
of  embezzlement  unless  the  evidence  shows  that  he  himself 
was  responsible  for  this  loss  of  money  by  converting  it  to 
his  own  use.  There  is  no  evidence,  direct  or  circumstan- 
tial, in  the  record  showing  that  he  converted  any  money  to 
his  own  use.  This  being  so,  the  instruction  in  question  is 
wrong.  The  mere  fact  that  other  instructions,  as  claimed 
by  counsel  for  the  State,  laid  down  the  correct  rule  on  this 
question  will  not  cure  this  error.  With  two  instructions  be- 
fore them  stating  the  law  in  a  different  way  the  jury  would 
not  know  which  instruction  to  follow,  and  might  easily  have 
been  misled  as  to  the  law  authorizing  the  conviction.  Pco- 
pie  V.  Nozick,  265  111.  436,  and  cited  cases. 

What  we  have  already  stated  sufficiently  answers  the  ar- 
gument of  the  State  that  under  repeated  decisions  of  this 
court  a  conviction  will  not  be  reversed  for  technical  errors 
where  the  record  shows  that  substantial  justice  has  been 
done,  and  that  the  errors,  if  any,  could  not  have  affected  the 
result  of  the  trial  as  the  record  in  this  case  tends  to  show 
that  substantial  justice  has  been  done.  It  is  impossible  to 
find  from  this  record  whether  the  $500  realized  from  said 
check  was  converted  to  his  own  use  by  plaintiff  in  error, 
and  without  such  proof  the  judgment  of  the  trial  court  can 
not  be  sustained.  The  experts  who  examined  the  books 
could  not  tell,  and  if  they  could  not,  with  all  their  experience 
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and  the  books  before  them,  ascertain  that  fact,  how  can  a 
jury  or  a  court  on  their  evidence  be  justified  in  holding 
plaintiff  in  error  guilty  ? 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded.  i?ez'cr^cd  and  remanded. 


(No.  1 1 068. — Reversed  and  remanded.) 

The  City  of*  Chicago  et  al.  Appellees,  vs.  William  L. 

O'Connell  et  al.  Appellants. 

Opinion  filed  April  ip,  ipi/ — Rehearing  denied  June  7,  ipiy, 

1.  Public  utiuties — to  what  extent  constitution  has  given  to 
a  city  the  control  of  the  operation  of  street  railways.  Section  4  of 
article  11  of  the  constitution  gives  to  a  city  the  control  of  the  op- 
eration of  street  railways  in  its  streets  only  to  the  extent  of  deter- 
mining whether  street  railways  shall  be  operated  upon  the  streets 
of  tihe  city,  and  if  so,  upon  what  streets.  ( Venner  v.  Chicago  City 
Railway  Co.  258  111.  523,  and  People  v.  City  of  Chicago,  270  id. 
188,  explained.) 

2.  Same — meaning  of  provision  of  section  10  of  Public  Utilities 
act  excepting  public  utilities  owned  by  municipalities.  Section  10 
of  the  Public  Utilities  act,  which  excepts  from  its  operation  public 
utilities  owned  by  municipalities,  means  only  that  public  utilities 
owned  or  operated  by  municipalities  when  the  act  became  effective 
shall  not  be  subject  to  the  provisions  of  the  act,  and  that  thereafter, 
when  a  municipality  shall  become  the  owner  or  take  over  the  oper- 
ation of  a  public  utility,  such  public  utility  will  be  withdrawn  from 
the  operation  of  the  act. 

3.  Same — street  railways  of  city  of  Chicago  are  within  the  pro- 
visions of  the  Public  Utilities  act.  Although  the  city  of  Chicago 
has  by  contract  obtained  an  option  to  purchase  the  street  railways 
in  the  city  at  a  price  agreed  upon  and  has  been  given  a  voice  in  the 
management  of  the  affairs  of  the  street  railway  companies,  the  city 
is  not  the  owner  of  the  railway  properties  nor  has  the  operation  of 
the  railway  system  been  turned  over  to  the  city,  and  said  railways 
are  not  within  the  exception  contained  in  the  definition  of  a  public 
utility  in  section  10  of  the  Public  Utilities  act. 

4.  Same — exercise  of  police  power  over  public  utilities  does  not 
violate  constitutional  provisions  protecting  property  rights.  The 
regulation  of  public  utilities  is  one  phase  of  the  exercise  of  the 
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police  power  of  the  State,  and  the  rightful  exercise  of  such  power 
over  the  use  of  private  property  which  is  devoted  to  public  use  does 
not  violate  constitutional  provisions  against  the  taking  of  property 
without  due  process  of  law  and  the  taking  or  damaging  of  private 
property  without  just  compensation. 

5.  Same — when  order  of  Public  Utilities  Commission  does  not 
impair  the  obligations  of  a  contract  between  city  and  street  railway 
companies.  Where  the  street  railways  of  a  city  are  subject  to  the 
provisions  of  the  Public  Utilities  act,  an  order  of  the  Public  Utili- 
ties Commission  requiring  only  such  things  to  be  done  by  the  rail- 
way companies  as  will,  in  the  judgment  of  the  commission,  irtiprove 
the  service  furnished  the  public,  cannot  impair  the  obligations  of 
any  contract  between  the  city  and  the  railway  companies,  as  the 
city  has  no  power  to  contract  away  any  of  the  police  powers  dele- 
gated to  it  by  the  legislature. 

6.  Same — when  question  of  reasonableness  of  an  order  cannot 
be  determined.  The  method  prescribed  by  the  Public  Utilities  act 
for  determining  the  reasonableness  of  an  order  of  the  commission 
is  exclusive,  and  the  question  cannot  be  determined  in  a  proceed- 
ing to  enjoin  the  enforcement  of  the  order. 

7.  Same — a  public  utility  may  obtain  hearing  on  reasonableness 
of  order  although  not  a  party  to  the  original  proceeding  before  the 
commission.  The  provision  for  a  review  of  the  decision  of  the 
Public  Utilities  Commission  upon  an  application  for  rehearing  is 
the  same  as  the  provision  for  review  of  the  original  order,  and 
since  a  public  utility  which  was  not  a  formal  party  to  the  original 
proceeding  may  ask  for  a  rehearing  it  is  not  deprived  of  an  op- 
portunity to  be  heard  upon  the  reasonableness  of  the  order,  and  is 
therefore  not  deprived  of  property  without  due  process  of  law  be- 
cause of  the  order. 

8.  Police  power — the  police  power  is  primarily  vested  in  the 
legislature  but  may  be  delegated.  The  police  power  is  an  attribute 
of  sovereignty  and  is  primarily  vested  in  the  legislature  but  may 
be  delegated  to  agencies  created  by  the  legislature,  and  in  such  case 
the  legislature  has  the  right  to  recall  the  power  at  any  time  from 
the  agency  to  which  it  is  delegated  and  to  retain  it  or  confer  it  upon 
some  other  agency  of  government. 

9.  Same — a  large  discretion  is  vested  in  the  legislature  to  deter- 
mine what  public  interests  require.  In  the  exercise  of  the  police 
power  the  State  may  interfere  whenever  the  public  interests  de- 
mand such  interference,  and  in  this  particular  a  large  discretion  is 
necessarily  vested  in  the  legislature  to  determine  not  only  what 
the  interests  of  the  public  require  but  what  measures  are  necessary 
for  the  protection  of  such  interests. 

Carter,  J.,  dissenting. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  Tayi^or,  Jr.,  Judge,  presiding. 

P.  J.  LucEY,  Attorney  General,  Wiluam  B.  Schoi.- 
FiELD,  Timothy  F.  Mullen,  and  Everett  Jennings,  for 
appellants. 

Samuel  A.  Ettelson,  Corporation  Counsel,  Chester 
E.  Cleveland,  Ralph  G.  Crandall,  W.  W.  Gurley, 
Horace  Kent  Tenney,  Harry  P.  Weber,  and  George 
W.  Miller,  for  appellees. 

Mr.  Justice  CooKfi  delivered  the  opinion  of  the  court: 

On  October  i8,  191 5,  the  city  of  Chicago  filed  a  bill 
for  injunction  in  the  circuit  court  of  Cook  county  seeking 
to  restrain  the  State  Public  Utilities  Commission  and  the 
members  thereof  from  enforcing  a  certain  order  made  by 
the  commission  on  September  29,  1915,  relating  to  the 
equipment  and  operation  of  street  cars  in  the  city  of  Chi- 
cago. The  order  complained  of  required  the  Chicago  Sur- 
face Lines,  the  Chicago  City  Railway  Company  and  the 
Chicago  Railways  Company  to  operate  street  cars  upon 
their  lines  at  intervals  to  be  determined  by  methods  pre- 
scribed in  the  order,  according  to  the  relative  seating  capac- 
ity of  cars  passing  a  given  point  during  certain  periods  fixed 
by  the  order  and  the  aggregate  number  of  passengers  car- 
ried on  said  cars  during  such  periods;  to  provide  "turn- 
back" or  "loop-back"  service  in  the  territory  outside  the 
loop  district  sufficient  to  comply  with  the  service  standard 
prescribed  by  the  order ;  to  prepare  and  submit  to  the  com- 
mission, within  sixty  days,  a  comprehensive  plan  for  the 
re-routing  of  cars  in  order  to  secure  maximum  track  capac- 
ity ;  to  proceed  at  once  to  acquire  the  equipment  necessary 
to  carry  out  the  provisions  of  the  order;  to  install  within 
sixty  days  and  use  such  trailers  as  may  be  necessary  during 
the  rush-hour  period  to  comply  with  the  service  standard 
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prescribed  by  the  order ;  to  make  application  within  thirty 
days  to  the  proper  municipal  authorities  of  the  city  of  Chi- 
cago for  necessary  permits  and  authority,  and  to  the  prop- 
erty owners  for  the  necessary  frontage  consents  authoriz- 
ing and  empowering  the  railway  companies  to  make  such 
track  changes  as  may  be  required  to  enable  them  to  comply 
with  the  provisions  of  the  order;  to  display  on  all  cars 
separate  route  and  destination  signs  on  the  front  and  a 
route  sign  on  the  side ;  and  to  hereafter  submit  to  the  com- 
mission the  plans  for  all  new  passenger  cars  and  for  the 
remodeling  of  all  old  passenger  cars  for  approval  of  the 
width  of  passageways,  height  of  steps,  type  and  location  of 
seats,  platform  arrangements,  and  such  other  details  as  af- 
fect the  adequacy  of  service  as  the  commission  may  from 
time  to  time  require.  The  commission  retained  jurisdic- 
tion of  the  cause  for  the  purpose  of  making  any  necessary 
modification  of  the  order  and  such  supplemental  orders  as 
it  should  deem  proper  and  just. 

The  bill  alleges  that  the  city  of  Chicago  was  organized 
as  a  municipal  corporation  more  than  seventy  years  ago 
under  a  special  charter,  and  was  subsequently,  on  May  3, 
1875,  organized  under  the  City  and  Village  act  of  1872; 
that  the  Chicago  City  Railway  Company  was  organized  as 
a  corporation  under  certain  special  acts  of  the  legislature, 
and  the  Chicago  Railways  Company,  the  Calumet  and  South 
Chicago  Railway  Company  and  the  Southern  Street  Rail- 
way Company  were  organized  under  the  general  Incorpora- 
tion act  of  this  State.  The  bill  then  alleges  that  the  city 
of  Chicago  on  February  11,  1907,  passed  two  certain  ordi- 
nances, which  were  approved  by  the  voters  of  the  city  at 
an  election  held  April  2,  1907,  and  which  are  commonly 
referred  to  as  the  "settlement  ordinances," — one  authoriz- 
ing the  Chicago  City  Railway  Company  to  construct,  main- 
tain and  operate  a  system  of  street  railways  in  the  city  of 
Chicago,  and  the  other  authorizing  the  Chicago  Railways 
Company  to  construct,  maintain  and  operate  a  system  of 
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street  railways  in  the  city  of  Chicago,  upon  the  terms  and 
conditions  therein  prescribed, — and  alleges  that  the  settle- 
ment ordinances  were  thereafter  accepted  by  the  Chicago 
City  Railway  Company  and  the  Chicago  Railways  Com- 
pany, and  that  the  latter  company  thereafter,  on  Febru- 
ary 25,  1908,  acquired  title  to  the  street  railway  properties 
theretofore  known  as  the  Chicago  Union  Traction  System ; 
that  thereafter,  on  March  30,  1908,  the  city  council  passed 
an  ordinance  authorizing  the  Calumet  and  South  Chicago 
Railway  Company  to  construct,  maintain  and  operate  a  sys- 
tem of  street  railways  in  the  city  of  Chicago  upon  substan- 
tially the  same  terms  and  conditions  as  were  contained  in 
the  settlement  ordinances,  and  that  this  ordinance  was  ac- 
cepted by  the  Calumet  and  South  Chicago  Railway  Com- 
pany on  June  i,  1908;  that  thereafter,  on  March  15,  1909, 
the  city  council  passed  an  ordinance  authorizing  the  South- 
em  Street  Railway  Company  to  construct,  maintain  and 
operate  a  system  of  street  railways  in  the  city  of  Chicago 
upon  substantially  the  same  terms  as  contained  in  the  set- 
tlement ordinances,  which  ordinance  was  accepted  by  the 
Southern  Street  Railway  Company.  The  bill  alleges  that 
the  settlement  ordinances  and  the  two  subsequent  ordi- 
nances above  mentioned  together  embodied  a  plan  for  the 
comprehensive  re-habilitation,  construction,  re-construction, 
equipment,  re-equipment  and  extension  of  the  street  railway 
systems  in  the  city,  for  the  establishment  of  through  routes, 
the  exchange  of  transfers,  the  purchase  of  the  surface  lines 
by  the  city  at  some  future  time,  the  rates  of  fare  to  be 
charged,  and  the  division  of  the  net  earnings  of  the  rail- 
ways between  the  city  and  the  companies,  and  for  the  cre- 
ation of  a  permanent  expert  supervising  board.  The  bill 
further  alleges  that  on  November  13,  191 3,  the  city  coun- 
cil passed  an  ordinance  authorizing  and  requiring  unified 
operation  of  the  surface  street  railways  in  the  city  of  Chi- 
cago, which  ordinance  is  commonly  referred  to  as  the  "uni- 
fication ordinance;"    that  the  four  companies  above  men- 
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tioned  accepted  this  ordinance,  and  in  compliance  therewith 
entered  into  an  operating  agreement  in  the  form  prescribed 
by  the  unification  ordinance. 

The  bill  alleges  that  the  ordinances  above  mentioned 
constitute  valid  and  binding  contracts  between  the  city  of 
Chicago  and  the  respective  street  railway  companies,  and 
charges  that  the  order  of  the  commission,  and  the  Public 
Utilities  act  in  so  far  as  it  purports  to  confer  upon  the  State 
Public  Utilities  Commission  power  and  authority  to  make 
such  order,  impair  the  obligation  of  such  contracts  and  de- 
prive the  city  of  property  without  due  process  of  law,  take 
the  city*s  private  property  without  compensation,  deny  the 
city  the  equal  protection  of  the  laws,  and  deprive  the  city 
of  the  jurisdiction  and  control  conferred  upon  it  by  the 
constitution  over  the  street  railways  within  the  city,  con-; 
trary  to  and  in  violation  of  sections  2,  5,  13,  14  and  19 
of  article  2  and  section  4  of  article  11  of  the  State  con- 
stitution, and  of  section  10  of  article  i  and  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  and 
that  the  order  is  ultra  tires  because  the  Public  Utilities  act, 
properly  construed,  does  not  deprive  the  city  of  the  power, 
authority  and  control  vested  in  it  by  the  constitution  and 
statutes  of  the  State  over  its  streets  and  over  the  construc- 
tion and  operation  of  street  railways  therein. 

The  Chicago  City  Railway  Company,  the  Chicago  Rail- 
ways Company,  the  Calumet  and  South  Chicago  Railway 
Company  and  the  Southern  Street  Railway  Company,  de- 
fendants, after  answering  the  bill,  filed  a  cross-bill  seeking 
the  same  relief  as  that  sought  by  the  original  bill.  The 
cross-bill  is  substantially  the  same  as  the  original  bill,  ex- 
cept it  sets  out  in  detail  a  history  of  the  development  of  the 
present  system  of  street  railways  in  the  city  of  Chicago. 
The  additional  matters  contained  in  the  cross-bill,  as  well 
as  the  provisions  of  the  settlement  ordinances  and  the  uni- 
fication ordinance,  are  fully  set  forth  in  the  opinions  filed 
in  Chicago  Union  Traction  Co,  v.  City  of  Chicago,  199  III. 
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484,  Venner  v.  Chicago  City  Railway  Co.  236  id.  349,  Ven- 
ner  v.  Chicago  City  Railway  Co,  258  id.  523,  People  v. 
Chicago  Railways  Co.  270  id.  87,  People  v.  City  of  Chicago ^ 
270  id.  188,  and  People  v.  Chicago  Railways  Co.  270  id. 
278.  It  is  therefore  unnecessary  to  set  them  out  in  detail 
in  this  opinion.  It  will  here  suffice  to  briefly  mention  cer- 
tain provisions  of  the  settlement  ordinances  and  the  unifica- 
tion ordinance. 

The  settlement  ordinances  granted  to  the  street  rail- 
way companies  permission  and  authority  to  construct,  re- 
construct, maintain  and  operate  a  system  of  street  railways 
upon  and  along  certain  streets  in  the  city  of  Chicago  for 
a  period  of  twenty  years,  subject  to  the  terms,  provisions 
and  conditions  of  the  ordinances,  and  in  consideration  there- 
of the  street  railway  companies  surrendered  and  released 
all  rights  in  the  streets  of  the  city  other  than  those  granted 
by  the  settlement  ordinances.  The  settlement  ordinances 
created  a  board  of  supervising  engineers,  to  consist  of  three 
members, — one  to  be  appointed  by  the  city  and  one  by  the 
street  railway  companies  and  the  third  member  was  desig- 
nated by  name  in  the  ordinances, — ^and  provided  that  all 
construction,  re-construction,  equipment,  re-equipment,  ex- 
tensions and  additions  should  be  done,  made  and  acquired 
under  the  direction  and  supervision  of  the  board  of  super- 
vising engineers  and  that  all  contracts  and  payments  there- 
for should  be  made  only  upon  the  written  approval  of  said 
board ;  that  the  cars  to  be  thereafter  acquired  by  the  rail- 
way companies  should  be  of  the  number,  character  and 
equipment  specified  in  the  settlement  ordinances,  and  of  a 
finish,  style  and  type  approved  by  the  board  of  supervising 
engineers.  The  settlement  ordinances  prohibited  the  use  of 
trailers,  fixed  the  rates  of  fare  to  be  charged,  provided  for 
the  issuance  and  exchange  of  transfers,  and  prohibited  the 
issuance  of  passes  to  persons  other  than  employees  of  the 
companies  and  certain  officers  of  the  city.  The  companies 
were  required  to  co-operate  in  establishing  specified  through 
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routes  and  such  additional  through  routes  as  should  be  re- 
quired by  the  board  of  supervising  engineers.  They  were 
also  required  to  sprinkle,  clean,  pave  and  keep  in  repair  the 
portions  of  the  streets  occupied  by  them ;  to  provide  reserve 
funds  for  maintenance  and  repair  and  for  renewals  and  de- 
preciation, and  to  expend  therefrom  and  for  such  purposes 
a  specified  minimum  amount  each  year,  subject  to  the  di- 
rection and  control  of  the  board  of  supervising  engineers. 
The  board  of  supervising  engineers  was  given  power  to 
regulate  the  salaries  and  compensation  of  directors,  officers, 
agents  and  attorneys  of  the  companies.  The  city  reserved 
the  right  to  purchase,  on  the  first  day  of  February  or  Au- 
gust of  any  year,  upon  six  months'  previous  notice,  the  en- 
tire street  railway  system  of  the  companies  at  a  price  to 
be  fixed  in  accordance  with  the  method  prescribed  by  the 
ordinance,  viz. :  The  purchasable  value  of  the  property  as 
of  a  certain  date  was  fixed  by  the  ordinance,  and,  in  deter- 
mining the  price  to  be  paid  by  the  city  when  it  exercised 
its  option  of  purchase,  there  was  to  be  added  to  the  pur- 
chasable value  so  fixed,  the  value  of  all  property,  equipment 
and  additions  subsequently  supplied,  purchased  or  acquired 
and  all  future  capital  expenditures  as  approved  and  certified 
by  the  board  of  supervising  engineers.  The  city  also  re- 
served the  right,  within  the  terms  of  the  grant,  to  designate 
another  corporation  as  its  licensee  to  purchase  the  property 
upon  the  same  terms,  with  the  proviso  that  a  bonus  of 
twenty  per  cent  should  be  paid  unless  the  new  company 
should  enter  into  a  contract  to  turn  over  to  the  city,  directly 
or  in  reduced  fares,  all  net  proceeds  over  and  above  five 
per  cent  upon  its  investment  and  interest  thereon  at  a  rate 
not  exceeding  an  additional  five  per  cent.  It  was  further 
provided  that  the  net  receipts  of  the  companies,  as  defined 
in  the  ordinances,  should  be  divided  between  the  city  and 
the  companies  in  the  proportions  of  fifty-five  per  cent  to 
the  city  and  forty-five  per  cent  to  the  companies,  provided, 
however,  that  the  companies  should  have  the  right  to  charge 
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and  receive  the  fares  fixed  by  the  settlement  ordinances. 
In  each  of  the  settlement  ordinances  the  city  reserved  the 
right  to  make  all  reasonable  regulations  for  the  safety,  wel- 
fare and  accommodation  of  the  public. 

By  the  unification  ordinance  the  street  railway  com- 
panies were  required  to  furnish  unified  traction  service 
within  the  limits  of  the  city  of  Chicago,  the  same  and  with 
like  eflfect  as  though  all  the  surface  lines  within  the  city 
were  owned  and  operated  by  one  company.  This  ordinance 
provided  for  the  through  routing  of  cars,  the  elimination 
of  switch-backs  in  the  down-town  district,  the  substitution 
of  loops  or  transfer  stations  for  switch-backs  in  the  out- 
lying districts  when  so  ordered  by  the  city  council  and  ap- 
proved by  the  board  of  supervising  engineers,  and  required 
the  companies  to  furnish  to  the  board  of  supervising  engi- 
neers operating  schedules  and  other  details  relating  to  the 
operation  of  their  lines.  It  also  required  the  companies  to 
purchase  a  sufficient  number  of  additional  cars  to  utilize  at 
all  hours  the  additional  track  facilities  in  the  down-town 
district  made  available  by  the  through  routing  of  cars  pre- 
scribed by  the  ordinance.  The  contract  which  the  street 
railway  companies  were  by  the  unification  ordinance  re- 
quired to  enter  into  is,  in  substance,  set  forth  in  People  v. 
City  of  Chicago,  supra. 

The  State  Public  Utilities  Commission  and  the  members 
thereof  demurred  to  the  original  bill  and  cross-bill.  The 
demurrers  were  overruled,  and  the  commission  and  the 
members  thereof  having  elected  to  stand  by  their  demurrers, 
a  decree  was  entered  perpetually  enjoining  the  enforcement 
of  the  order.  From  that  decree  the  State  Public  Utilities 
Commission  and  the  members  thereof  have  prosecuted  this 
appeal. 

In  support  of  the  decree  of  the  circuit  court  appellees 
contend,  first,  that  the  commission  was  without  power  to 
make  the  order  complained  of,  because  the  constitution  of 
this  State,  by  section  4  of  article  11,  grants  to  cities  the 
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exclusive  power  to  regulate  and  control  the  operation  of 
street  railways  upon  their  streets,  and  because  section  lo  of 
the  Public  Utilities  act  excludes  from  the  operation  of  the 
act  public  utilities  in  which  a  city  is  interested,  as  the  city 
of  Chicago  is  interested  in  the  street  railways  of  the  city 
of  Chicago;  second,  that  the  order  of  the  commission  de- 
prives the  railway  companies  and  the  city  of  property  with- 
out due  process  of  law,  in  violation  of  section  2  of  article  2 
of  the  State  constitution  and  in  violation  of  the  fourteenth 
amendment  of  the  Federal  constitution ;  third,  that  the  or- 
der of  the  commission  takes  and  damages  the  private  prop- 
erty of  the  railway  companies  and  of  the  city  for  public 
use  without  just  compensation,  in  violation  of  section  13 
of  article  2  of  the  State  constitution ;  and  fourth,  that  the 
order  of  the  commission,  and  the  Public  Utilities  act  in  so 
far  as  it  empowers  the  commission  to  make  the  order,  im- 
pair the  obligation  of  contracts  existing  between  the  city 
and  the  railway  companies  and  bondholders  of  the  railway 
companies,  in  violation  of  section  14  of  article  2  of  the 
State  constitution. 

Section  4  of  article  1 1  of  our  constitution  provides  that 
"no  law  shall  be  passed  by  the  General  Assembly  granting 
the  right  to  construct  and  operate  a  street  railroad  within 
any  city,  town  or  incorporated  village,  without  requiring 
the  consent  of  the  local  authorities  having  the  control  of 
the  street  or  highway  proposed  to  be  occupied  by  such  street 
railroad ;"  and  in  Venner  v.  ClUcago  City  Railway  Co.  258 
111.  523,  and  again  in  People  v.  City  of  Chicago,  supra,  we 
said  that  "the  constitution  commits  to  tlie  city  the  control 
of  the  operation  of  street  railways  in  its  streets."  It  is 
upon  this  section  of  the  constitution  and  this  statement  con- 
tained in  the  two  cases  above  cited  that  appellees  rely  in 
support  of  their  contention  that  the  commission  was  without 
power  to  make  the  order  complained  of,  because  the  con- 
stitution grants  to  the  city  the  exclusive  power  to  regulate 
and  control  the  operation  of  street  railways  upon  the  streets 
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of  the  city.  In  the  recent  case  of  State  Public  Utilities 
Com,  V.  Chicago  and  West  Towns  Railway  Co,  275  111. 
555,  in  considering  the  same  contention  here  made,  we  said 
with  reference  to  the  constitutional  provision  above  quoted 
(p.  570)  :  "That  provision  is  simply  a  limitation  of  the 
general  powers  of  the  legislature,  and  in  one  particular, 
only.  It  providers,  in  substance,  that  the  legislature  may 
not  grant  the  right  to  construct  and  operate  a  street  rail- 
road within  a  municipality  without  requiring  the  consent  of 
the  local  authorities  having  control  of  the  streets  or  high- 
ways proposed  to  be  occupied.  That  section  of  the  con- 
stitution does  not,  by  implication  or  otherwise,  attempt  to 
divest  the  State  of  its  paramount  authority  and  control  of 
streets  and  highways,"^-citing  Chicago  and  Southern  Trac- 
tion Co.  V.  Illinois  Central  Railroad  Co.  246  111.  146.  The 
statement  made  in  Venner  v.  Chicago  City  Raihvay  Co.  su^ 
pra,  and  in  People  v.  City  of  Chicago,  supra,  that  the  con- 
stitution commits  to  the  city  the  control  of  the  operation  of 
street  railways  in  its  streets,  merely  means  that  the  con- 
stitution has  conferred  upon  the  city  power  to  determine 
whether  street  railways  shall  be  operated  upon  the  streets 
of  the  city,  and  if  so,  upon  what  streets.  To  this  extent, 
and  no  further,  the  constitution  has  committed  to  the  city 
the  control  of  the  operation  of  street  railways  in  its  streets. 
Section  10  of  the  Public  Utilities  act  provides  that  the 
term  "public  utility,"  when  used  in  the  act,  "means  and  in- 
cludes every  corporation,  company,  association,  joint  stock 
company  or  association,  firm,  partnership  or  individual, 
their  lessees,  trustees,  or  receivers  appointed  by  any  court 
whatsoever  (except,  however,  such  public  utilities  as  are  or 
may  hereafter  be  owned  or  operated  by  any  municipality) 
that  now  or  hereafter:  (a)  May  own,  control,  operate  or 
manage,  within  the  State,  directly  or  indirectly  for  public 
use,  any  plant,  equipment  or  property  used  or  to  be  used 
for  or  in  connection  with  the  transportation  of  persons; 
*    *    *    or  that  (b)  may  own  or  control  any  franchise. 
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license,  permit  or  right  to  engage  in  any  such  business." 
Appellees  contend  that  the  street  railways  in  the  city  of 
Chicago  are  within  the  exception  contained  in  the  above 
statutory  definition  of  a  public  utility,  and  are  therefore  not 
within  the  provisions  of  the  act  nor  under  the  jurisdiction 
or  control  of  the  commission,  because  the  city  has  secured 
a  vested  right  for  the  purchase  of  these  railways  and  a 
vested  right  to  participate  in  the  management  and  operation 
thereof.  In  our  opinion  the  language  of  section  lo  relied 
upon  by  the  appellees  can  only  be  reasonably  construed  to 
mean  that  public  utilities  owned  or  operated  by  municipali- 
ties when  the  act  became  effective  should  not  be  subject  to 
the  provisions  of  the  act,  and  that  thereafter,  as  soon  as  a 
municipality  should  become  the  owner  or  take  over  the  op- 
eration of  a  public  utility,  such  public  utility  should  thereby 
be  withdrawn  from  the  operation  of  the  act.  Although  the 
city  of  Chicago  has  by  contract  obtained  an  option  to  pur- 
chase the  street  railways  in  the  city  at  a  price  agreed  upon 
and  has  been  given  a  voice  in  the  management  of  the  affairs 
of  the  street  railway  companies,  it  has  not  yet  become  the 
owner  of  the  street  railway  properties,  nor  can  it  be  said 
that  the  operation  of  the  street  railway  system  has  been 
turned  over  to  the  city.  The  street  railways  of  the  city  of 
Chicago  are  clearly  within  the  provisions  of  the  act  which 
give  the  commission  power  to  make  the  order  involved  in 
this  case. 

The  principal  ground  relied  upon  by  appellees  in  sup- 
port of  the  decree  of  the  circuit  court  is,  that  the  order  of 
the  commission,  and  the  Public  Utilities  act  in  so  far  as  it 
purports  to  confer  upon  the  commission  power  to  make  the 
order,  deprive  the  railway  companies  and  the  city  of  prop- 
erty without  due  process  of  law,  take  and  damage  the  pri- 
vate property  of  the  railway  companies  and  tlie  city  for 
public  use  without  just  compensation,  and  impair  the  obli- 
gation of  contracts  theretofore  made  between  the  city  and 
the  railway  companies,  in  violation  of  the  provisions  of  the 
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State  and  Federal  constitutions.  It  is  our  judgment  that 
the  order  is  not  subject  to  the  constitutional  objections 
urged  against  it.  The  power  of  the  legislature  to  exercise 
reasonable  regulation  and  control  over  public  utilities  was 
upheld  by  this  court,  shortly  after  the  adoption  of  our  pres- 
ent constitution,  in  Munn  v.  People,  69  111.  80,  where  it 
was  held  that  such  regulation  was  not  in  violation  of  either 
section  2  of  article  2,  section  13  of  article  2  or  section  22 
of  article  4  of  the  State  constitution  nor  in  contravention 
of  the  fourteenth  amendment  of  the  United  States  consti- 
tution. That  case  was  reviewed  by  the  Supreme  Court  of 
the  United  States  and  the  judgment  was  affirmed.  (Mtmn 
v.  Illinois,  94  U.  S.  [4  Otto,]  126.)  The  Supreme  Court 
of  the  United  States  in  its  opinion  said :  "When,  therefore, 
one  devotes  his  property  to  a  use  in  which  the  public  has 
an  interest,  he,  in  effect,  grants  to  the  public  an  interest  in 
that  use,  and  must  submit  to  be  controlled  by  the  public 
for  the  common  good  to  the  extent  of  the  interest  he  has 
thus  created.  He  may  withdraw  his  grant  by  discontinuing 
the  use,  but  so  long  as  he  maintains  the  use  he  must  submit 
to  the  control."  This  decision  has  become  one  of  the  land- 
marks of  American  law,  and  has  been  frequently  cited,  fol- 
lowed and  approved  in  applying  the  rule  that  when  private 
property  is  devoted  to  a  public  use  it  is  subject  to  public 
regulation.  Chicago  Dock  Co.  v.  Garrity,  115  111.  155; 
State  Public  Utilities  Com,  v.  Monarch  Refrigerating  Co, 
267  id.  528. 

The  regulation  of  public  utilities  is  one  phase  of  the  ex- 
ercise of  the  police  power  of  the  State.  The  police  power 
may  be  exercised  by  the  legislature  directly,  or  it  may  be 
exercised  indirectly  by  conferring  the  power  upon  agencies 
created  by  the  legislature.  The  power  is  an  attribute  of 
sovereignty  and  is  primarily  vested  in  the  legislature,  which 
has  the  right  to  recall  it  at  any  time  from  the  agency  to 
which  it  has  been  delegated  and  after  being  recalled  to  re- 
tain it  or  confer  it  upon  some  other  agency  of  government. 
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In  the  exercise  of  this  power  the  State  may  interfere  when- 
ever the  public  interests  demand  such  interference,  and  in 
this  particular  a  large  discretion  is  necessarily  vested  in  the 
legislature  to  determine  not  only  what  the  interests  of  the 
public  require,  but  what  measures  are  necessary  for  the  pro- 
tection of  such  interests.  (Durand  v.  Dysot^  271  III.  382.)  , 
In  Illinois  Central  Railroad  Co,  v.  Willenborg,  117  111.  203, 
it  was  said :  "All  property  devoted  to  public  uses  takes  on 
a  nature  or  qualification  quasi  public,  and  is  for  tliat  rea- 
son held  to  be  subject  to  legislative  control  in  a  greater  or 
less  degree  and  to  which  the  mere  private  property  of  the 
citizen  is  not  subjected.  Rights  purely  and  exclusively  pri- 
vate, in  nowise  affecting  others  and  in  no  way  affecting  pub- 
lic morals,  are  not  regarded  as  being  within  the  control  of 
the  police  power;  nor  can  mere  private  property  be  taken 
for  public  uses  without  making  to  the  owner  just  com- 
pensation; yet  the  law  has  always  required  the  citizen  to 
so  use  his  property  as  not  unnecessarily  to  injure  another, 
and  to  compel  the  observance  of  that  rule  even  private  prop- 
erty may  be  brought  within  legislative  control  to  that  ex- 
tent. But  where  property,  whether  belonging  to  a  natural 
person  or  to  a  corporation,  becomes  'affected  with  a  public 
interest  it  ceases  to  be  juris  privati,  only.'  Where  a  party 
devotes  his  property  to  a  public  use,  the  community  at  large 
acquire  such  a  qualified  interest  as  will  subject  it  to  legis- 
lative control  for  the  common  welfare.  Accordingly  the 
property  of  railroads,  and  other  similar  corporations  trans- 
acting business  for  and  with  the  public,  has  been  subjected 
to  burdens  not  imposed  on  the  owners  of  mere  private  prop- 
erty, used  purely  and  exclusively  for  private  interests.  The 
distinctions  in  this  regard  have  been  uniformly  observed." 
Again,  in  Bnrdick  v.  People,  149  111.  600,  we  said :  "The 
business  of  a  common  carrier  is  a  public  employment.  The 
franchises  of  railroads,  acting  under  charters  or  acts  of 
incorporation,  are  of  a  public  nature  so  far  as  the  safety, 
convenience  and  comfort  of  passengers  are  concerned.    Rea- 
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sonable  regulations  affecting  the  conduct  of  such  public  em- 
ployments are  fit  subjects  for  legislative  action.  The  law- 
making power  may  provide  means  for  remedying  such  evils 
as  in  its  opinion  may  exist  in  the  management  of  these  pub- 
lic agencies  of  transportation,  and  in  doing  so  it  may  some- 
times impose  restrictions  which  are  deemed  to  be  necessary 
upon  the  use  and  enjoyment  of  property."  A  more  concrete 
statement  of  the  law  as  applied  to  the  facts  in  this  case  is 
contained  in  City  of  Chicago  v.  Chicago  City  Raihvay  Co. 
272  111.  245,  as  follows :  "The  police  power  may  be  exer- 
cised in  a  variety  of  ways  in  the  regulation  of  street  car 
traffic  for  the  public  safety  or  convenience,  such  as  provid- 
ing against  the  overcrowding  of  cars,  compelling  proper 
seating  facilities,  specifying  the  side  of  the  street  at  which 
stops  shall  be  made,  and  any  other  matter  which  shall  pro- 
mote the  public  safety,  comfort  or  convenience." 

A  rightful  exercise  of  the  police  power  is  not  a  viola- 
tion of  any  of  the  provisions  of  the  constitution  upon  which 
appellees  rely;  (Munn  v.  People,  supra;  Burdick  v.  Peo- 
ple, supra;  People  v.  IVciner,  271  111.  74;  Durand  v.  Dy- 
son, supra;  Greene  v.  Fish  Furniture  Co,  272  111.  148;) 
and  statutes  affecting  the  owners  of  public  utilities  by  les- 
sening their  privileges,  regulating  their  charges  and  increas- 
ing their  burdens,  within  reasonable  bounds,  are  uniformly 
held  valid.    City  of  Chicago  v.  Town  of  Cicero,  210  111.  290. 

Appellees  contend,  however,  that  the  settlement  ordi- 
nances and  the  unification  ordinance,  having  been  accepted 
and  acted  upon  by  the  railway  companies,  constitute  binding 
contracts  between  the  city  and  the  railway  companies,  and 
that  their  obligation  cannot  be  impaired  by  any  act  of  the 
legislature  or  by  any  order  of  the  State  Public  Utilities 
Commission.  Appellees'  contention  is  undoubtedly  sound 
so  far  as  the  contracts  relate  to  matters  which  do  not 
affect  the  public  safety,  welfare,  comfort  or  convenience. 
Thus,  the  grant  of  the  right  to  the  railway  companies  to 
construct  and  operate  street  railways  in  the  city,  the  agree- 
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ment  to  divide  the  net  receipts  between  the  railway  com- 
panies and  the  city  and  the  option  given  to  the  city  to  pur- 
chase the  railway  properties  at  a  certain  price  are  all  mat- 
ters which  do  not  affect  the  public  safety,  welfare,  comfort 
or  convenience,  because  it  is  immaterial  to  the  public  what 
person  or  corporation  operates  the  street  railways  or  what 
disposition  is  made  of  the  profits,  and  over  those  matters 
neither  the  State  nor  the  State  Public  Utilities  Commission 
lias  any  control  by  virtue  of  the  police  power.  Nor  has 
the  commission  by  the  order  here  complained  of  assumed 
to  exercise  control  over  any  such  matters.  The  order  re- 
quires only  such  things  to  be  done  by  the  railway  companies 
as  will,  in  the  judgment  of  the  commission,  improve  the  ser- 
vice furnished  the  public,  and  in  so  far  as  the  order  con- 
flicts with  the  ordinances  concerning  such  matters  the  order 
of  the  commission  supersedes  and  sets  aside  the  provisions 
of  the  ordinances,  but  does  not,  within  the  meaning  of  tlie 
constitutional  prohibition,  impair  the  obligation  of  any  con- 
tract, because  the  city  had  no  power  to  contract  away  any 
of  the  police  powers  delegated  to  it  by  the  legislature.  In 
City  of  Chicago  v.  Chicago  Union  Traction  Co.  199  111. 
259,  we  said :  "The  city,  as  the  representative  of  the  State,> 
is  invested  with  power  to  enact  and  enforce  all  ordinances 
necessary  to  prescribe  regulations  and  restrictions  needful 
for  the  preservation  of  the  health,  safety  and  comfort  of 
the  people.  The  exercise  of  this  power  affects  the  public 
and  becomes  a  duty,  the  performance  whereof  is  obligatory 
on  the  city.  The  city  could  not,  by  the  terms  and  condi- 
tions of  the  former  ordinance,  deprive  itself  of  this  power 
or  relieve  itself  of  this  duty,  nor  could  the  defendant  in 
error  company,  by  any  contractual  terms  of  an  ordinance, 
exempt  itself  from  the  proper  and  reasonable  control  of  the 
municipal  authorities  in  matters  affecting  the  health,  safety 
or  comfort  of  the  people.  'No  contract  can  be  made  which- 
assumes  to  surrender  or  alienate  a  strictly  governmental 
power  which  is  required  to  continue  in  existence  for  the 
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welfare  of  the  public.  This  is  especially  true  of  the  po- 
lice power,  for  it  is  incapable  of  alienation.  It  cannot  be 
doubted  that  a  company  which  secures  the  right  to  use  the 
streets  of  a  municipal  corporation  takes  it  subject  to  the 
police  power  resident  in  the  State  as  an  inalienable  attribute 
of  sovereignty.' — Elliott  on  Roads  and  Streets,  p.  8oi." 
Again,  in  Otis  Blci'ator  Co.  v.  City  of  Chicago,  263  111. 
419,  referring  to  the  police  power,  we  said :  "But  the  power 
is  incapable  of  alienation,  and  no  valid  contract  can  be  made 
which  assumes  to  surrender  or  alienate  such  a  power  which 
is  required  to  continue  in  existence  for  the  welfare  of  the 
public."  The  principle  is  again  recognized  in  City  of  Chi- 
cago V.  Chicago  City  Railway  Co,  supra,  in  the  following 
language:  "It  is  true  that  a  municipality  cannot  contract 
away  the  right  to  exercise  the  police  power  to  secure  and 
protect  the  morals,  safety,  health,  order,  comfort  or  welfare 
of  the  public  nor  limit  or  restrain  by  any  agreement  the 
full  exercise  of  that  power."  We  have  accordingly  held 
that  a  city  cannot  contract  away  its  right,  under  the  police 
power,  to  fix  reasonable  rates  to  be  charged  by  a  public  util- 
ity furnishing  water  to  the  city  and  its  inhabitants.  Rogers 
Park  Water  Co,  v.  Fergus,  178  111.  571 ;  City  of  Danville 
V.  Danzille  Water  Co.  178  id.  299;  Preeport  Water  Co,  v. 
City  of  Preeport,  186  id.  179. 

If  the  city  of  Chicago,  in  entering  into  the  contracts 
with  the  railway  companies,  has  seen  fit  to  make  its  option 
to  purchase  the  street  railway  system,  or  its  right  to  a  cer- 
tain portion  of  the  net  receipts  derived  from  the  operation 
of  the  system,  or  any  other  rights  reserved  to  it  by  the 
ordinances,  dependent  upon  the  non-exercise  of  the  police 
power  by  the  State,  it  cannot  be  heard  to  complain  that  by 
the  exercise  of  the  police  power  by  the  State,  through  the 
State  Public  Utilities  Commission,  it  will  lose  its  right  to 
those  benefits  reserved  to  it  by  the  ordinances. 

Appellees  contend  that  the  order  is  unreasonable  and 
that  the  commission  should  therefore  be  enjoined  from  en- 
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forcing  it.  The  question  of  the  reasonableness  of  the  or- 
der cannot  be  determined  in  this  proceeding.  The  Public 
Utilities  act  provides  for  a  hearing  before  the  commission 
upon  that  question,  at  which  the  person  or  corporation  com- 
plained of  is  entitled  to  be  heard  and  to  introduce  evidence, 
and  if  such  person  or  corporation  desires  to  contest  the 
reasonableness  of  the  order  made  by  the  commission  after 
such  hearing,  he  or  it  is  by  the  act  allowed  an  appeal  to  the 
circuit  court  of  Sangamon  county  and  a  further  appeal  to 
this  court.  The  statutory  method  of  reviewing  the  reason- 
ableness of  orders  of  the  commission  is  exclusive. 

It  is  also  urged  that  as  the  Calumet  and  South  Chicago 
Railway  Company,  the  Southern  Street  Railway  Company 
and  the  city  of  Chicago  were  not  made  formal  parties  to 
the  proceedings  before  the  commission,  those  proceedings, 
so  far  as  they  are  concerned,  were  ex  parte,  and  the  order 
amounts  to  a  taking  of  their  property  without  due  process^ 
of  law.  Even  though  the  two  railway  companies  last  men- 
tioned and  the  city  were  not  made  parties  to  the  proceedings 
before  the  commission  they  were  not  thereby  deprived  of  a 
hearing  before  the  commission.  Section  67  of  the  Public 
Utilities  act  provides:  "After  any  rule,  regulation,  order 
or  decision  has  been  made  by  the  commission,  any  party  to 
the  action  or  proceeding,  or  any  stockholder  or  bondholder 
or  other  party  pecuniarily  interested  in  the  public  utility  af- 
fected, may  apply  for  a  rehearing  in  respect  to  any  matters 
determined  in  said  action  or  proceeding  and  specified  in  the 
application  for  rehearing,  and  the  commission  may  grant 
and  hold  such  rehearing  on  said  matters,  if  in  its  judgment 
sufficient  reason  therefor  be  made  to  appear."  The  provi- 
sion for  a  review  of  the  decision  of  the  commission  upon 
the  rehearing  is  the  same  as  the  provision  for  review  of 
the  original  order.  None  of  the  appellees  have,  therefore, 
been  deprived  of  a  hearing  upon  the  reasonableness  of  the 
order  made  by  the  commission  and  have  not  been  deprived 
of  property  without  due  process  of  law. 
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The  matters  set  up  in  the  bill  and  cross-bill  were  not 
sufficient  to  warrant  the  court  in  granting  an  injunction  re- 
straining the  enforcement  of  the  order  of  the  commission, 
and  the  demurrers  to  the  bill  and  cross-bill  should  therefore 
have  been  sustained. 

The  decree  is  reversed  and  the  cause  is  remanded  to  the 
circuit  court,  with  directions  to  sustain  the  demurrers  to  the 
bill  and  cross-bill. 

Reversed  and  remanded,  with  directions, 

Mr.  Justice  Carter,  dissenting. 


(No.  1 1294. — Reversed  and  remanded.) 
The  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany, Appellant,  vs,  Marie  T.  Cavanagh  et  aL  Ap- 
pellees. 

Opinion  Hied  April  ip,  ipiy — Rehearing  denied  June  8,  ipiy. 

1.  Public  utilities — averment  that  petitioner  operates  a  rail- 
road  is  sufficient  to  show  it  is  a  public  utility.  In  a  petition  for 
the  taking  of  property  for  the  re-locatioi^  of  a  railroad  in  pursu- 
ance of  an  order  of  the  Public  Utilities  Commission,  an  allegation 
that  the  petitioner  owns  and  operates  a  railroad  is  a  sufficient  aver- 
ment that  its  railroad  is  a  public  utility  within  the  jurisdiction  of 
said  commission. 

2.  Same — Public  Utilities  Commission  may  order  such  physical 
changes  as  may  be  necessary  to  promote  public  safety.  The  ques- 
tion whether  a  grade  crossing  shall  be  abolished  where  the  public 
safety  requires  it  is  one  which  may  be  left  to  an  administrative 
body,  such  as  the  Public  Utilities  Commission,  for  its  decision  un- 
der the  circumstances  of  each  particular  case,  subject  to  review  by 
the  courts  as  to  the  reasonableness  of  its  conclusion,  and  the  com- 
mission may  require  such  physical  changes  in  the  property  as  may 
be  necessary. 

3.  Same — plan  adopted  by  Public  Utilities  Commission  to  pro- 
mote public  safety  is  presumed  to  be  proper  and  feasible.  Where 
the  Public  Utilities  Commission,  after  a  hearing  and  investigation, 
determines  that  changes  which  will  promote  the  safety  of  the  pub- 
lic shall  be  accomplished  by  the  re-location  of  railroad  tracks  it 
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is  to  be  presumed  that  the  plan  adopted  is  a  proper  and  feasible 
method  of  securing  public  safety. 

4.  Same — a  railroad  company  cannot  re-locate  its  tracks  upon 
a  new  right  of  way  without  statutory  authority.  Where  a  railroad 
company  is  invested  with  power  to  take  property  for  the  original 
construction  of  its  road  that  power  is  exhausted  by  the  original 
location,  and  the  company  has  no  right  to  re-locate  its  tracks  upon 
a  new  right  of  way  without  statutory  authority. 

5.  Same — Public  Utilities  Commission  may  order  the  exercise 
of  power  of  eminent  domain  to  re-locate  railroad  track.  The  Gen- 
eral Assembly  may  lawfully  delegate  to  the  Public  Utilities  Com- 
mission the  right  and  duty  to  exercise,  or  compel  the  exercise,  of 
the  power  of  eminent  domain  to  secure  public  safety,  and  the  right 
of  the  commission  to  order  the  exercise  of  such  power  to  re-locate 
a  railroad  track  to  promote  the  public  safety  is  necessarily  implied. 

6.  Same — land  owners  need  not  be  notified  of  hearing  before  the 
Public  Utilities  Commission.  The  provisions  of  section  60  of  the 
Public  Utilities  act  relate  only  to  notice  or  service  of  an  order  up- 
on some  person  or  corporation  either  complained  of  or  required  to 
do  something  or  to  comply  with  some  order,  rule  or  regulation  of 
the  Public  Utilities  Commission,  and  although  the  hearing  before 
said  commission  results  in  an  order  upon  a  railroad  company  to 
exercise  the  power  of  eminent  domain  in  re-locating  its  tracks,  the 
land  owners  thereby  affected  need  not  be  notified  of  such  hearing 
nor  served  with  a  certified  copy  of  the  order. 

7.  Eminent  domain — power  of  eminent  domain  is  inherent  in 
every  government.  The  power  of  eminent  domain  to  take  or  au- 
thorize the  taking  of  property  for  the  public  use  without  the  own- 
er's consent  is  inherent  in  every  government,  and  in  this  State  the 
right  of  the  owner,  as  against  the  public,  is  protected  only  to  the 
extent  that  his  property  cannot  be  taken  or  damaged  for  public  use 
without  just  compensation,  which,  when  not  made  by  the  State, 
must  be  ascertained  by  a  jury. 

8.  Same — legislature  has  the  right  to  delegate  the  power  of  emi- 
nent domain.  The  right  to  take  or  authorize  the  taking  of  private 
property  for  public  use  is  legislative  in  its  nature,  and  property 
can  be  taken  only  by  exercise  of  the  power  directly  by  the  Gen- 
eral Assembly  or  by  delegation  in  express  terms  or  by  necessary 
implication. 

9.  Same — to  whom  power  of  eminent  domain  may  be  delegated. 
The  General  Assembly  may  delegate  the  power  to  take  private 
property  for  public  use  to  municipal  corporations,  governmental 
subdivisions,  public  service  corporations,  public  officers,  boards  of 
trustees,  managers  of  State  institutions,  county  commissioners,  and 
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to  administrative  boards  or  officers,  such  as  school  officers,  commis- 
sioners of  highways,  county  boards,  park  commissioners  or  others 
exercising  similar  powers. 

10.  Same — property  owner  may  question  whether  use  is  public 
or  private  and  whether  the  power  is  to  be  exercised  for  purpose  for 
which  it  is  conferred.  In  eminent  domain  proceedings  the  property 
owner  has  the  right  to  a  determination  of  the  question  whether 
the  proposed  use  is  public  or  private  and  whether  the  power  is  to 
be  exercised  for  the  purpose  for  which  it  is  conferred. 

AppKai^  from  the  Circuit  Court  of  Henry  county ;  the 
Hon.  Emery  C.  Graves,  Judge,  presiding. 

Robert  C.  Morse,  Charles  E.  Sturtz,  and  Fred  H. 
Hand,  (Chester  M.  Dawes,  J.  A.  Connell,  and  J.  C. 
James,  of  counsel,)  for  appellant. 

Nels  F.  Anderson,  Thomas  J.  Welch,  John  T.  Cum- 
MiNGS,  and  Henry  Waterman,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellant,  the  Chicago,  Burlington  and  Quincy  Rail- 
road Company,  owning  and  operating  a  railroad  between 
and  through  the  cities  of  Kewanee  and  Galva,  in  Henry 
county,  filed  its  petition  in  the  circuit  court  of  that  county 
by  which  it  alleged  that  on  January  19,  1916,  the  State  Pub- 
lic Utilities  Commission,  after  notice  to  the  petitioner  and 
investigation  of  the  existing  conditions,  found  that  the  pub- 
lic convenience  and  safety  required  a  re-location  of  the  peti- 
tioner's railroad  tracks  between  Kewanee  and  Galva,  and 
ordered  the  petitioner  to  re-locate  its  tracks  so  that  the  cen- 
ter line  of  the  northerly  main  track  should  follow  a  certain 
course  particularly  described  in  the  order,  across  lands  in 
township  14,  north,  range  4,  among  which  were  lands  of 
the  appellees ;  that  the  petitioner  should  carry  the  highway 
between  sections  26  and  27  and  the  highway  between  sec- 
tions 24  and  13  over  and  across  its  tracks  on  viaducts  or 
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bridges  of  steel,  or  steel  and  cement,  or  other  suitable  fire- 
proof bridge  material,  and  should  carry  its  tracks  over  the 
highway  between  sections  23  and  24  by  a  bridge  or  via- 
duct of  steel,  or  steel  and  cement,  or  other  suitable  fire- 
proof bridge  material ;  that  the  petitioner  should  make  such 
changes  in  the  location  of  its  existing  right  of  way  as  might 
be  necessary  to  comply  with  the  order,  and  should  acquire, 
either  by  purchase  or  the  exercise  of  the  right  of  eminent 
domain,  whatever  property  might  be  necessary  for  the  pur- 
pose, and  should  carry  out  the  order  within  twelve  months 
at  its  own  expense  and  cost;  that  for  the  purpose  of  com- 
plying with  the  order  it  was  necessary  to  acquire  a  right  of 
way  across  the  lands  of  the  appellees,  and  that  the  petitioner 
had  been  unable  to  agree  with  them,  or  any  of  them,  on  the 
compensation  to  be  paid  to  them  for  their  respective  inter- 
ests in  the  premises.  The  appellees  were  made  defendants 
to  the  petition,  and  it  prayed  that  the  compensation  to  be 
paid  to  them  for  their  respective  interests  in  the  premises 
should  be  ascertained  and  determined  in  the  manner  pro- 
vided by  law.  A  demurrer  to  the  petition  was  overruled, 
and  numerous  motions  for  the  abatement  of  the  suit  and  the 
dismissal  of  the  petition  were  made  and  overruled,  and  the 
cause  was  set  for  hearing  with  a  jury  to  determine  the 
amount  of  compensation  to  be  paid  to  the  defendants.  The 
cause  coming  on  for  trial,  the  court  set  aside  the  previous 
orders  denying  motions  to  dismiss  the  petition,  by  which  it 
had  been  held  that  the  order  of  the  State  Public  Utilities 
Commission  authorized  the  petitioner  to  acquire,  by  the  ex- 
ercise of  the  power  of  eminent  domain,  the  new  right  of 
way  specified  in  the  order  of  the  State  Public  Utilities  Com- 
mission, and  the  court  again  considered  the  eleventh  para- 
graph of  the  motion  previously  filed,  which  had  been  denied. 
That  paragraph  was  as  follows  : 

*'Blezfenth — These  defendants  further  deny  that  said 
purported  order  conferred  upon  said  petitioner  any  author- 
ity whatsoever  to  institute  or  prosecute  these  proceedings." 
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The  court  then  entered  an  order  finding  that  the  peti- 
tioner had  neither  by  the  law  creating  the  State  Public  Util- 
ities Commission  nor  by  any  order  made  by  the  commission 
acquired  any  right  or  power  to  proceed  by  eminent  domain 
to  acquire  the  property  described  in  the  petition,  sustaining 
the  said  eleventh  paragraph  and  dismissing  the  petition  at 
the  petitioner's  cost.  The  petitioner  appealed,  assigning  for 
error  the  sustaining  of  the  eleventh  paragraph  and  finding 
that  the  order  of  the  State  Public  Utilities  Commission  gave 
the  petitioner  no  right  or  power  to  maintain  the  action  and 
dismissing  the  petition. 

The  petition  alleged  that  the  petitioner  owned  and  op- 
erated a  railroad,  and  that  was  a  sufficient  averment  that  its 
railroad  was  a  public  utility  within  the  jurisdiction  of  the 
State  Public  Utilities  Commission.  The  arguments  against 
the  right  to  maintain  the  action  are  that  the  Public  Utilities 
act  does  not  confer  jurisdiction  on  the  State  Public  Utilities 
Commission  to  require  the  re-location  of  existing  railroad 
rights  of  way,  and  that  the  defendants  were  neither  notified 
to  be  present  at  the  hearing  before  the  commission  nor  was 
any  certified  copy  of  the  order  served  on  them,  so  that  they 
might  appear  before  the  commission  and  have  a  hearing  on 
evidence  as  to  the  reasonableness  of  the  order,  and,  upon 
failing  to  have  the  order  modified  or  set  aside,  might  appeal 
to  the  circuit  court  of  Sangamon  county,  and  in  case  the  or- 
der was  confirmed,  prosecute  a  further  appeal  to  this  court. 

Section  50  of*  the  Public  Utilities  act  authorizes  the  com- 
mission, after  a  hearing  or  upon  its  own  motion  or  upon 
complaint,  to  make  and  serve  an  order  directing  that  addi- 
tions, extensions,  repairs,  improvements  or  changes  shall  be 
made  in  any  existing  plant,  equipment,  apparatus,  facilities 
or  other  physical  property  of  any  public  utility  which  ought 
reasonably  to  be  made  to  promote  the  security  or  conven- 
ience of  the  employees  or  the  public  or  in  any  other  way  to 
secure  adequate  service  or  facilities.  Section  58  of  the  act 
prohibits  future  grade  crossings  of  railroad  tracks  without 
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first  securing  the  permission  of  the  commission,  and  gives 
the  commission  power,  after  a  hearing,  to  alter  or  abolish 
any  grade  crossing  when  in  its  opinion  the  public  safety  re- 
quires such  alteration  or  abolition,  or  to  require  a  separation 
of  grades  at  any  such  crossing,  and  to  prescribe  the  terms 
upon  which  the  separation  shall  be  made  and  the  proportions 
in  which  the  expenses  shall  be  divided  between  the  railroad 
or  street  railroad  company  and  the  State,  county,  municipal- 
ity or  other  public  authority  in  interest.  The  finding  of 
the  commission  was  merely  that  the  public  convenience  and 
safety  required  a  re-location  of  the  tracks,  but  it  appears 
that  the  order  will  result  in  the  construction  of  a  viaduct 
and  bridges  at  highway  crossings. 

The  question  whether  a  grade  crossing  shall  be  abolished 
where  the  public  safety  requires  it  is  one  which  may  be  left 
to  an  administrative  body,  such  as  the  utilities  commission, 
for  its  decision  under  the  circumstances  of  each  particular 
case,  subject  to  review  as  to  the  reasonableness  of  its  con- 
clusion as  provided  in  the  act.  {Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Co.  v.  Public  Utilities  Com.  273 
111.  210;  Alton  and  Soutliern  Railroad  v.  Vandalia  Rail- 
road Co.  268  id.  68.)  Considering  sections  50  and  58  to- 
gether, it  is  apparent  that  the  General  Assembly  intended  to 
confer  upon  the  commission  power,  where  the  public  safety 
requires  the  abolition  of  grade  crossings  or  any  other  change 
such  as  a  re-location  of  a  railroad  track,  to  require  such 
physical  changes  in  the  property  as  may  be  necessary  to 
make  the  power  effective.  In  the  case  now  presented,  the 
utilities  commission,  after  a  hearing  and  investigation,  de- 
termined that  changes  in  the  existing  railroad  which  would 
promote  the  safety  of  the  public  should  be  accomplished 
by  the  re-location  of  the  railroad,  and  it  is.  to  be  presumed 
that  the  plan  adopted  was  a  proper  and  feasible  method  of 
securing  the  public  safety.  That  the  method  adopted  was 
reasonable  is  not  questioned  by  the  petitioner,  upon  which 
was  imposed  the  burden  and  expense  of  complying  with  the 
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order,  and  unless  the  defendants,  upon  whom  no  burden 
was  cast  and  who  were  not  required  to  do  anything,  could 
question  the  reasonableness  of  the  order  it  must  be  re- 
garded as  valid  if  the  General  Assembly  could  invest  the 
commission  with  power  to  make  any  order  requiring  the 
taking  of  property. 

The  next  question  is  whether  the  petitioner  can  exercise 
the  power  of  eminent  domain  by  virtue  of  the  order  of  the 
commission,  and  it  is  contended  that  it  could  only  exercise 
such  power  if  it  already  had  it,  and  that  the  only  effect  of 
the  order  would  be  to  compel  the  petitioner  to  condemn 
property  where  it  already  had  the  power.  The  petitioner 
was  invested  with  power  to  take  property  for  the  original 
construction  of  its  railroad,  but  the  power  was  exhausted 
by  the  original  location  and  it  had  no  right  to  re-locate  its 
tracks  upon  a  new  right  of  way  without  statutory  authority. 
(Cairo,  Vincennes  and  Chicago  Railway  Co,  v.  Woodyard, 
226  111.  331.)  The  General  Assembly  might  at  any  time 
confer  such  power  by  a  general  act,  but  it  has  not  been  done, 
and  if  the  petitioner  has  the  power  it  is  because  of  the  order 
of  the  utilities  commission.  The  power  of  eminent  domain 
to  take  or  authorize  the  taking  of  any  property  within  its 
jurisdiction  for  the  public  use  without  the  owner's  consent 
is  inherent  in  every  government.  In  this  State  the  right 
of  the  owner,  as  against  the  public,  is  protected  only  to  the 
extent  that  his  property  cannot  be  taken  or  damaged  for 
public  use  without  just  compensation,  which,  when  not  made 
by  the  State,  must  be  ascertained  by  a  jury.  The  right  to 
take  or  authorize  the  taking  of  private  property  for  public 
use  is  legislative  in  its  nature,  and  property  can  only  be 
taken  by  exercise  of  the  power  directly  by  the  General  As- 
sembly or  by  delegation  in  express  terms  or  by  necessary 
implication.  The  General  Assembly  may  delegate  the  power 
to  take  private  property  for  public  use  to  municipal  corpo- 
rations, governmental  subdivisions  or  public  service  corpora- 
tions, and  also  to  public  officers,  boards  of  trustees,  mana- 
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gers  of  State  institutions,  county  commissioners  and  other 
like  boards  and  officers.  (15  Cyc.  574.)  It  is  lawfully 
delegated  to  administrative  boards  or  officers,  such  as  school 
officers,  commissioners  of  highways,  county  boards,  park 
commissioners  or  others  exercising  similar  powers.  The 
General  Assembly  might  lawfully  delegate  to  the  utilities 
commission  the  right  and  duty  to  exercise  or  compel  the 
exercise  of  the  power  of  eminent  domain  to  secure  public 
safety,  and,  although  not  expressly  conferred,  the  right  and 
duty  were  necessarily  implied,  because  if  the  petitioner  had 
no  right  to  take  property  for  the  proposed  change  it  would 
be  powerless  to  comply  with  the  order,  and  the  General  As- 
sembly could  not  have  contemplated  or  intended  such  a  re- 
sult. The  commission  having  been  empowered  to  make  the 
order,  everything  essential  to  require  and  insure  compliance 
with  it  was  necessarily  included.  The  construction  of  the 
statute  contended  for  would  defeat  its  intention  and  prac- 
tically destroy  the  power  of  the  commission  to  secure  the 
public  safety  by  abolishing  grade  crossings  in  any  case  in- 
volving the  taking  of  additional  property. 

The  remaining  proposition  advanced  in  support  of  the 
judgment  is  that  the  defendants  were  neither  served  with 
notice  of  the  hearing  or  investigation  nor  with  a  certified 
copy  of  the  order,  so  that  they  might  contest  it  before  the 
commission  and  appeal  from  the  order.  Counsel  say  they 
make  no  complaint  that  the  defendants  were  not  notified  to 
be  present  at  the  hearing  or  investigation  but  do  complain 
that  they  were  not  served  with  a  certified  copy  of  the  order, 
so  that  they  could  seek  to  have  it  modified  or  set  aside,  and, 
not  succeeding  in  that,  might  appeal.  Section  60  and  sub- 
sequent sections  of  the  statute  relate  to  proceedings  before 
the  commission  and  in  the  courts,  and  provision  is  therein 
made  for  notice  of  a  complaint  to  the  person  or  corporation 
complained  of,  and  for  service  of  every  order  of  the  com- 
mission upon  persons  or  corporations  to  be  affected  thereby, 
and  for  an  appeal  to  the  circuit  court  of  Sangamon  county 
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by  any  person  or  corporation  affected  by  a  rule,  regulation, 
order  or  decision  made  by  the  commission.  These  provi- 
sions relate  only  to  notice  or  service  of  an  order  upon  some 
person  or  corporation  either  complained  of  or  required  to 
do  something  or  to  comply  with  some  order,  rule  or  regu- 
lation. The  order  of  the  commission  did  not  amount  to  an 
appropriation  of  the  defendants'  property  or  any  interest  in 
it,  which  could  only  be  accomplished  by  the  filing  of  a  peti- 
tion and  the  ascertainment  and  payment  of  compensation 
for  the  property,  so  that  there  was  no  violation  of  the  due 
process  provision  of  the  constitution.  The  defendants  were 
not  deprived  of  their  property,  nor  of  any  interest  therein, 
by  the  mere  making  of  the  order,  which  neither  gave  the 
petitioner  any  interest  in  or  right  to  possession  of  the  prop- 
erty. The  General  Assembly  has  unlimited  power  to  take 
private  property  for  public  use,  or  to  authorize  it  to  be  taken, 
upon  making  compensation,  reserving  to  the  property  owner 
the  right  to  contest  the  question  whether  the  proposed  use 
is  public  or  private  and  whether  the  power  is  to  be  exercised 
for  the  purpose  for  which  it  was  conferred.  {Chicago  and 
Northwestern  Railway  Co.  v.  Gait,  133  111.  657;  Ligare  v. 
City  of  Chicago,  139  id.  46.)  There  was  no  more  necessity 
of  notifying  the  defendants  of  the  hearing  or  serving  them 
with  a  certified  copy  of  the  order  than  there  would  be  in 
any  case  of  notifying  owners  of  land  that  the  power  of 
eminent  domain  was  about  to  be  conferred  upon  a  corpora- 
tion or  administrative  board  or  officer  where  the  exercise 
of  the  power  would  require  the  taking  of  their  property. 
The  persons  and  corporations  affected  by  the  order  are  those 
upon  whom  the  statute  imposes  a  penalty  for  failure  to  com- 
ply with  the  order. 

Neither  of  the  reasons  given  to  sustain  the  judgment  of 
the  trial  court  is  well  founded,  and  the  judgment  is  reversed 
and  the  cause  remanded,  with  directions  to  ascertain  the 
just  compensation  to  be  paid  to  the  defendants  for  the  pur- 
poses specified  in  the  petition. 

Reversed  and  remanded,  zirith  directions.      , 

Digitized  by  VjOOQIC 


618  O'Connor  v.  High  School  Board.        [278  DL 

(Nos.  II0II-II0I2. — Cause  trancf erred.) 
John  P.  O'Connor  et  al.  Appellants,  vs.  The  High  School 
Board  of  Education  of  the  Evanston  High  School 
District  et  al.  Appellees. 

Opinion  filed  April  ip,  ipi /^Rehearing  denied  June  7,  1917. 

1.  Elections — when  election  cannot  he  contested  by  a  bill  in 
chancery,  A  bill  in  chancery  asking,  among  other  things,  for  a  re- 
count of  the  ballots  at  an  election  in  regard  to  a  school  house  site 
is,  in  effect,  a  proceeding  to  contest  the  election,  which  the  court 
cannot  entertain  in  the  absence  of  statutory  authority;  and  an  ap- 
peal to  the  Supreme  Court  from  the  decision  of  the  court  cannot 
be  predicated  upon  the  statutory  provision  for  an  appeal  from  a 
judgment  on  a  petition  to  contest  an  election. 

2,  Appeals  and  errors — question  of  revenue  must  be  directly 
involved.  To  give  the  Supreme  Court  jurisdiction  of  an  appeal  on 
the  ground  that  the  case  relates  to  revenue  the  collection  of  the 
revenue  must  be  directly  involved  in  a  proceeding  between  public 
officers  and  tax-payers,  and  as  the  question  of  revenue  is  only  in- 
directly involved  in  a  bill  attacking  an  election  in  regard  to  a  school 
house  site  and  seeking  to  enjoin  the  use  of  any  tax  levy  to  pur- 
chase a  school  house  site  and  erect  a  building,  no  jurisdiction  ex- 
ists in  such  case. 

Carter,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

Howard  T.  Wilcoxon,  and  Wiluam  Shfjiman  Car- 
son, for  appellants. 

Wilson,  Moore  &  McIlvaine,  (N.  G.  Moore,  of  coun- 
sel,) for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

An  election  held  in  the  Evanston  high  school  district  on 
November  6,  191 5,  resulted  in  favor  of  a  proposition  to 
build  a  new  school  house  and  of  another  to  issue  bonds  to 
purchase  the  new  site  and  pay  for  the  new  building.  An 
election  was  held  on  December  11,  1915,  for  the  purpose  of 
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selecting  a  new  site,  and  the  high  school  board  of  education 
declared  the  result  to  be  the  selection  of  the  Ridge  avenue 
site.  A  bill  of  complaint  was  filed  in  the  circuit  court  of 
Cook  county  on  January  14,  19 16,  by  the  appellants,  who 
are  five  electors  and  tax-payers  of  the  Evanston  high  school 
district.  The  bill,  as  it  was  afterward  amended,  alleged 
various  defects  in  the  calling  and  conduct  of  the  elections 
and  counting  of  the  ballots ;  averred  that  a  re-count  of  the 
votes  cast  at  the  election  on  December  1 1  would  show  that 
the  Ridge  avenue  site  did  not  receive  a  majority ;  that  the 
election  of  November  6,  so  far  as  the  building  question 
was  concerned,  as  well  as  that  of  December  11,  was  abso- 
lutely void ;  that  the  high  school  board  of  education  on, 
December  31,  191 5,  by  resolution  directed  the  preparation 
and  negotiation  of  bonds  of  the  high  school  district  and 
the  acquisition  of  the  Ridge  avenue  site  by  purchase  or  con- 
demnation proceedings  as  soon  as  possible,  and  that  com- 
plainants fear  that  further  steps  may  be  taken  which  will 
result  in  irreparable  damage  to  them  and  to  others.  The 
Evanston  high  school  district  and  the  members  of  the  high 
school  board  of  education  were  made  defendants  to  the  bill 
and  filed  an  answer,  admitting  many  of  the  allegations  of 
the  bill,  denying  others,  and  insisting  upon  the  regularity 
and  legality  of  the  proceedings  at  both  elections  and  the 
correctness  of  the  result  declared,  stating  that  a  canvass  of 
the  returns  of  the  election  of  December  11  was  made  in 
good  faith,  and  that  the  defendants  are  willing  to  submit 
to  the  court  all  questions  as  to  ballots  and  qualifications 
of  the  voters  at  the  election  and  as  to  the  result  thereof. 
Afterward,  on  March  3,  1916,  the  appellants  filed  another 
bill  making  the  same  allegations  as  the  previous  bill,  and 
stating  further  that  the  complainants  on  January  14,  1916, 
had  filed  their  bill  in  the  circuit  court,  asking,  among  other 
things,  for  a  re-count  of  the  ballots ;  that  said  petition  was 
framed  as  a  bill  in  chancery  although  the  same  contained  all 
allegations  essential  to  a  petition  for  contesting  said  elec- 
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tion  of  December  ii,  1915,  and  was  filed  within  the  time 
fixed  by  statute  for  making  such  contest;  that  it  is  still 
pending,  but  lest  it  be  not  sufficient  to  permit  all  the  steps 
pursued  by  the  board  in  calling  the  election  and  prior  and 
leading  up  to  the  same  to  be  fully  inquired  into,  the  com- 
plainants present  their  bill  in  chancery,  to  the  end  that  all 
proceedings  of  the  board  pertaining  to  the  abandonment  of 
the  present  high  school  site  and  the  selection  of  a  new  site 
may  be  examined,  considered  and  adjudged  with  reference 
to  their  conformity  to  law,  and  that  all  defects  in  and 
about  said  election,  as  set  forth  in  said  petition,  may  also  be 
considered  and  ruled  upon  with  reference  to  their  validity. 
The  defendants'  answer  admitted  that  the  petition  of  Janu- 
ary 14,  1916,  contained  all  the  essential  requirements  of  a 
petition  to  contest  the  election  of  December  11,  191 5,  and 
was  filed  within  the  time  required  by  law,  and  that  the  de- 
fendants have  filed  their  answer,  which  they  refer  to  and 
adopt  as  their  answer  to  the  present  bill,  except  as  other- 
wise stated/  Then  follow  certain  allegations  in  regard  to 
the  proceedings  of  the  high  school  board  of  education,  and 
a  copy  of  the  answer  to  the  former  bill  is  attached.  The 
prayer  of  both  bills  was  identical,  and  asked  that  the  elec- 
tion of  November  6  be  declared  null  and  void  so  far  as 
relates  to  the  proposition  to  build  a  new  school;  that  the 
election  of  December  1 1  be  declared  void  or  that  the  legal 
effect  thereof  be  determined  by  the  court,  and,  if  necessary, 
a  re-count  of  the  votes  cast  be  had  under  the  direction  of 
the  court ;  also  that  the  said  board,  and  the  members  there- 
of, be  restrained  from  preparing  or  negotiating  any  bonds, 
and  from  using  the  proceeds  of  any  tax  levy  or  other 
funds  of  said  district  in  the  purchase  of  a  new  site  for  said 
high  school,  and  from  taking  any  steps  toward  acquiring 
the  property  known  as  the  Ridge  avenue  site.  A  general 
replication  in  chancery  was  filed  in  each  case,  the  causes 
were  heard  together  and  an  identical  decree  was  entered  in 
each  case,  finding  adversely  to  the  contentions  of  the  ap- 
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pellants  as  to  the  regularity  and  legality  of  the  proceedings 
in  connection  with  the  calling  and  conduct  of  the  elections 
and  the  counting  and  canvassing  of  the  votes  and  declaring 
the  result.  The  ballots  were  produced  in  court  and  counted, 
and  though  the  total  vote  as  ascertained  by  the  court  was 
different  from  that  announced  by  the  canvassing  board,  yet 
the  court  found  that  the  Ridge  avenue  site  received  a  ma- 
jority over  all  the  votes  for  other  sites.  The  relief  prayed 
for  in  each  bill  was  denied  and  appeals  were  taken  to  this 
court,  which  were  submitted  together. 

In  their  brief  counsel  for  appellees  express  the  desire 
that  the  whole  field  of  the  controversy  may  be  covered  in 
the  course  of  the  decision  so  that  no  disputed  questions  may 
arise  hereafter  which  could  be  settled  now,  and  counsel  for 
appellants  in  their  reply  brief  join  in  the  request,  and  both 
sides  have  argued  the  questions  fully  on  their  merits.  We 
have,  however,  no  jurisdiction  of  these  appeals.  So  far  as 
the  bill  asked  for  a  re-counting  of  the  votes,  it  is,  in  effect, 
a  petition  to  contest  the  election  in  regard  to  the  school 
house  site,  and  the  statute  has  made  no  provision  for  such 
a  contest.  It  has  been  so  long  and  so  thoroughly  deter- 
mined that  a  court  of  chancery  has  no  inherent  jurisdiction 
of  the  contest  of  an  election  that  a  citation  of  authorities, 
only,  is  necessary.  (Moore  v.  Hoisington,  31  111.  243;  Al- 
lerton  v.  Hopkins,  160  id.  448;  Dickey  v.  Reed,  78  id.  261 ; 
Douglas  v.  Hutchinson,  183  id.  323.)  The  contest  of  an 
election  is  purely  statutory,  and  in  the  absence  of  statutory 
authority  the  courts  have  no  power  to  interfere  with  the 
declaration  of  the  result  of  an  election.  Where  the  statute 
has  conferred  jurisdiction  of  the  contest  of  an  election  and 
has  authorized  an  appeal  from  the  decision  such  appeal 
comes  to  this  court,  but  we  cannot  recognize  a  bill  in  chan- 
cery which  seeks,  along  with  other  relief,  a  re-count  of  the 
voles  cast  at  an  election,  which  the  court  has  no  jurisdic- 
tion to  grant  as  a  statutory  petition  to  contest  an  election, 
from  which  an  appeal  lies  to  this  court. 
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In  regard  to  the  other  relief  sought,  it  is  said  in  the 
brief  for  the  appellees  that  it  involves  a  matter  of  public 
revenue,  in  which  an  appeal  is  given  by  law  direct  to  this 
court.  The  public  revenue  is  not  involved.  It  is  true  that 
the  bills  pray  that  the  defendants  be  enjoined  from  using 
the  proceeds  of  any  tax  levy  in  the  purchase  of  a  new  site 
•  for  the  high  school,  and  that  they  are  about  to  negotiate  the 
bonds  which  they  have  been  authorized  to  issue  for  the  pur- 
pose of  purchasing  the  new  site  and  building  the  new  school 
house.  In  this  way  the  revenue  may  be  said  to  be  indirectly 
involved,  because  a  levy  would  be  necessary  for  the  pay- 
ment of  the  bonds  and  interest;  but  in  order  to  give  this 
court  jurisdiction  of  an  appeal  on  the  ground  that  it  relates 
to  revenue  the  collection  of  the  revenue  must  be  directly 
involved  in  a  proceeding  between  public  officers  and  tax- 
payers. "The  question  of  revenue  can  only  be  at  issue 
when  some  recognized  authority  of  the  State  or  some  of 
the  municipalities  authorized  by  law  to  assess  or  collect 
taxes  are  attempting  to  proceed  under  the  law  and  ques- 
tions arise  between  them  and  those  of  whom  the  taxes  are 
demanded."  (Reed  v.  Village  of  Chatsworth,  201  111.  480.) 
"The  most  that  can  be  said  of  the  case  made  by  this  bill  is 
that  the  revenue  might  be  incidentally  or  remotely  affected 
by  the  result."  Wells  v.  Rogers,  196  111.  292;  Wilson  v. 
County  of  Marion,  205  id.  580;  Murphy  v.  People,  221  id. 
127;  City  of  Chicago  v.  County  of  Cook,  224  id.  246. 

These  appeals  should  have  been  taken  to  the  Appellate 
Court  for  the  First  District,  and  the  causes  will  be  trans- 
ferred  to  that  court.  ^^,^^^  transferred. 

Mr.  Justice  Carter,  dissenting:  I  think,  under  the 
reason  and  construction  of  our  statute  as  construed  by  this 
court  in  Misch  v.  Russell,  136  111.  22,  and  County  of  Union 
V.  Ussery,  147  id.  204,  the  circuit  court  had  jurisdiction 
to  hear  this  election  contest,  and  that  therefore  this  court 
should  retain  jurisdiction  of  this  cause. 
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(No.  11145. — ^Judgment  affirmed.) 

The  Chicago  Washed  Coal  Company,  Appellant,  vs. 

R.  C.  Whitsett  et  al.  Appellees. 

Opinion  filed  April  ip,  igij — Rehearing  denied  June  7,  ipi/. 

1.  Contracts — z^endee  suing  for  damages  for  failure  to  deliver 
coal  must  prove  payments  were  made  or  offered  according  to  the 
contract.  Where  a  contra^  for  the  daily  delivery  of  a  certain 
number  of  tons  of  coal  provides  that  payments  shall  be  made  on 
the  tenth  day  of  each  month  for  coal  delivered  during  the  preced- 
ing month,  the  vendee,  in  order  to  maintain  an  action  for  damages 
for  non-delivery,  must  prove  that  the  payments  were  made  or  of- 
fered according  to  the  contract,  and  the  mere  fact  that  the  vendor 
accepted  a  payment  after  it  was  due  and  after  rescinding  the  con- 
tract will  not  relieve  the  vendee  of  the  burden  of  showing  perform- 
ance on  his  part  or  excuse  for  non-performance. 

2.  Same — when  acceptance  of  overdue  payment  will  not  estop 
vendor  to  set  up  rescission  of  contract.  Where  the  vendor  has  de- 
clared a  contract  for  daily  delivery  of  coal  rescinded  for  failure  of 
the  vendee  to  make  a  monthly  payment  when  it  became  due,  the 
mere  fact  that  it  subsequently  accepted  the  payment  will  not  estop 
it  from  insisting  on  the  rescission  of  the  contract  as  a  defense  of 
an  action  by  the  vendee  for  failure  to  make  deliveries  after  the 
payment  became  due. 

Appeal  from  the  First  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  Jacob  H.  Hopkins, 
Judge,  presiding. 

George  C.  Otto,  for  appellant. 

PoMEROY  &  Martin,  for  appellee  R.  C.  Whitsett. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
court: 

Appellant,  the  Chicago  Washed  Coal  Company,  on  De- 
cember 3,  1910,  brought  suit  in  the  municipal  court  of  Chi- 
cago against  the  appellees,  R.  C.  and  A.  H.  Whitsett,  co- 
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partners  doing  business  as  the  R.  C.  Whitsett  Coal  and 
Mining  Company,  to  recover  damages  for  an  alleged  breach 
of  contract  to  furnish  it  certain  grades  of  coal  at  the  rate 
of  150  tons  per  day  from  December  28,  1909,  to  March  30, 
1 9 10.  Two  trials  were  had  in  the  municipal  court.  The 
first  trial  resulted  in  a  verdict  in  favor  of  appellees.  A 
new  trial  was  granted,  and  on  a  second  trial  before  an- 
other judge  the  court  instructed  tlie  jury  to  return  a  ver- 
dict in  favor  of  the  appellees.  A  motion  for  a  new  trial 
was  made  and  overruled  and  judgment  entered  on  the  ver- 
dict. Appellant  prosecuted  an  appeal  to  the  Appellate  Court 
for  the  First  District,  where  the  judgment  of  the  lower 
court  was  affirmed.  A  certificate  of  importance  and  appeal 
were  granted  by  that  court  and  the  cause  is  in  this  court 
pursuant  thereto. 

Several  grounds  are  urged  for  reversal  of  the  judgment, 
but  as  we  are  of  the  opinion  that  appellant  failed  to  make 
out  a  prima  facie  case  it  is  unnecessary  to  consider  the 
other  questions  raised. 

The  contract  was  entered  into  December  24,  1909,  and 
provides  that  appellees  were  to  furnish  appellant  with  coal 
from  the  mine  at  Ward,  Illinois,  from  December  28,  1909, 
to  March  30,  1910,  at  the  rate  of  50  tons  per  day  of  No.  3 
screenings  at  seventy-two  and  one-half  cents  per  ton,  and 
100  tons  per  day  of  6x3  egg  at  $1.45  per  ton,  f.  o.  b.  the 
mines.  The  freight  rate  from  the  mines  to  Chicago  was 
ninety  cents  a  ton  by  way  of  the  Illinois  Central  railroad. 
The  coal  was  to  be  shipped  from  the  Chicago-Carbondale 
Coal  Company's  mines,  appellant  to  have  preference  over 
all  other  shipments,  and  all  deliveries  to  be  made  subject 
to  the  usual  contingencies  occasioned  by  strikes,  lockouts, 
delays  in  transportation,  changes  in  freight  rates  or  other 
causes  beyond  the  control  of  appellees.  All  payments  w^ere 
to  be  made  on  or  before  the  loth  day  of  each  month  for 
all  shipments  made  during  the  preceding  month.  Appel- 
lees were  unable  to  secure  the  kind  of  coal  contracted  for 
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the  December  delivery,  and  a  verbal  agreement  was  made 
whereby  a  different  kind  of  coal  was  received  on  the  con- 
tract during  that  month.  The  total  deliveries  for  Decem- 
ber amounted  to  $101.83.  Appellees  rendered  appellant  a 
statement  for  the  coal  so  delivered  on  December  31,  1909. 
Appellant  failed  to  make  payment  of  this  account  on  or 
before  January  10,  as  provided  by  the  contract,  and  appel- 
lees ceased  to  make  deliveries  on  the  contract  after  that 
date.  The  last  coal  delivered  by  them  was  January  9,  19 10. 
On  January  15  appellant  paid  its  account  for  coal  deliv- 
ered in  December  in  full  and  on  January  17  wrote  appel- 
lees as  follows:  "We  beg  to  call  your  attention  to  tlie 
fact  that  we  have  received  no  shipments  on  our  contract 
made  with  you  for  coal  from  Ward,  Illinois,  since  Janu- 
ary 8,  and  have  had  the  matter  up  with  your  Mr.  Stinson 
and  was  assured  by  him  that  he  was  watching  the  same 
and  was  doing  all  he  could  to  get  same  forwarded  to  us. 
We  must  insist  that  we  receive  shipment  on  this  contract  to 
the  extent  of  150  tons  per  day,  as  stipulated.  Trusting  we 
may  hear  favorably  from  you  by  return  mail,  we  remain." 
To  which  appellees  replied  on  January  18  as  follows :  "We 
are  in  receipt  of  your  favor  of  the  17th  inst.,  and  are  sur- 
prised to  note  that  you  still  expect  to  receive  shipments  un- 
der this  contract.  If  you  refer  to  your  contract  you  will 
note  that  it  calls  for  payment  on  or  before  the  loth  of 
each  month  for  all  shipments  made  during  the  preceding 
month.  Therefore,  inasmuch  as  we  did  not  receive  your 
remittance  on  the  loth  inst.,  we  canceled  your  contract  on 
the  nth  inst."  The  total  shipments  of  coal  made  during 
the  month  of  January  until  the  contract  was  canceled  on 
January  11  amounted  to  $281.76.  Appellant  also  failed 
and  refused  to  pay  this  account  on  or  before  February  10, 
as  provided  in  the  contract,  or  at  any  time  thereafter  un- 
til suit  was  brought  and  a  judgment  recovered  against  it 
for  such  amount. 
278  -  40 
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Appellees  rely  upon  the  failure  of  appellant  to  pay  its 
December  account  on  or  before  January  lo  and  their  let- 
ter of  January  17  notifying  appellant  of  the  cancellation 
of  the  contract  as  constituting  a  rescission  of  the  contract ; 
also  the  failure  of  appellant  to  pay  the  January  account 
on  or  before  February  10  as  such  an  abandonment  of  the 
contract  as  to  preclude  a  recovery  thereon  by  appellant  at 
this  time  even  if  the  prior  rescission  was  wrongful,  which 
they  do  not  concede.  Appellant  insists  that  the  acceptance 
of  the  payment  for  the  December  delivery  on  January  15 
was  a  waiver  of  its  failure  to  pay  on  or  before  the  loth 
of  the  month,  and  the  letter  notifying  it  of  the  cancellation 
of  the  contract  was  such  a  repudiation  of  the  contract  by 
appellees  as  to  excuse  appellant  from  a  further  performance 
of  the  contract  on  its  part.  Both  the  trial  and  Appellate 
Courts  adopted  the  view  of  appellees,  and  we  concur  in 
their  views.  When  appellees  ceased  to  make  deliveries  on 
the  contract  after  January  8,  19 10,  and  thereafter  notified 
appellant  the  contract  had  been  canceled,  the  contract  was 
terminated  for  all  purposes  so  far  as  appellees  were  con- 
cerned. Their  repudiation  of  the  agreement  could  not  have 
been  made  more  emphatic  or  complete.  The  acceptance  of 
the  payment  for  the  past  due  account  did  not  estop  them 
from  insisting  upon  a  rescission  of  the  contract,  when  they 
were,  at  the  time  of  accepting  such  payment,  refusing  to 
further  comply  with  such  contract.  They  had  the  right 
to  teceive  or  accept  payment  for  coal  already  delivered  in 
any  event,  whether  the  contract  was  canceled  or  not.  If 
appellant  deemed  the  contract  still  valid  and  binding  it  then 
had  the  right  to  treat  the  contract  as  terminated  for  all 
purposes  and  bring  an  action  for  its  breach  and  for  the 
damages  which  it  had  sustained  by  reason  of  non-perform- 
ance or  being  prevented  from  performing  the  contract,  or 
it  had  a  right  to  treat  the  contract  as  subsisting  and  to 
keep  it  alive  for  the  benefit  of  both  parties,  keeping  itself 
at  all  times  ready,  able  and  willing  to  perform  its  part  of 
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the  contract  and  at  the  expiration  of  the  term  of  the  con- 
tract sue  for  its  damages  sustained  by  reason  of  the  wrong- 
ful non-performance  by  appellees,  but  it  could  not  do  both. 
(Lake  Shore  and  Michigan  Southern  Railway  Co.  v.  Rich- 
ards, 152  111.  59.)  If  it  elected  to  keep  the  contract  alive 
and  in  force  for  the  purpose  of  recovering  damages  for 
future  profits  it  must  do  so  for  the  benefit  of  both  parties, 
and  must  both  allege  and  prove  performance  of  the  con- 
tract upon  its  part  or  a  legal  excuse  for  its  non-performance 
before  there  could  be  a  recovery  on  the  contract.  {Lake 
Shore  and  Michigan  Southern  Railway  Co.  v.  Richards, 
supra;  Kadis h  v.  Young,  108  111.  170.)  In  the  present 
instance  appellant  did  neither,  although  it  evidently  tried  to 
do  both.  It  treated  the  contract  as  subsisting  in  so  far  as 
its  right  to  demand  delivery  of  coal  thereunder  was  con- 
cerned, and  broken  in  so  far  as  appellees'  right  to  demand 
payment  of  the  coal  previously  delivered  was  concerned. 
This  was  fatal  to  appellant's  right  of  action  on  the  con- 
tract. If  it  elected  to  keep  the  contract  alive  it  must  show 
performance  on  its  part  or  legal  excuse  for  its  non-perform- 
ance. In  order  to  do  this  it  was  incumbent  upon  appel- 
lant to  show  payment  for  the  coal  previously  delivered  or 
an  offer  to  do  so,  or  set  the  same  off  against  its  damages 
on  the  contract  and  at  the  time  and  in  the  manner  provided 
by  such  instrument.  (Hess  Co.  v.  Dawson,  149  111.  138.) 
This  appellant  failed  to  do,  as  the  evidence  shows  conclu- 
sively it  refused  to  pay  for  the  coal  delivered  in  January, 
prior  to  the  cancellation  of  the  contract,  until  suit  was 
brought  on  the  account  and  judgment  rendered  against  it 
for  the  amount.  Therefore  the  most  that  can  be  said  for 
appellant's  case  is  that  its  proofs  show  that  both  parties 
were  in  default.  In  this  condition  of  the  record  there  could 
be  no  recovery  by  either  against  the  other  on  the  contract. 
(Harber  Bros.  Co.  v.  Moffat  Cycle  Co.  151  111.  84.)  In 
this  respect  appellant  is  very  much  in  the  same  situation 
as  the  defendant  in  Purcell  Co.  v.  Sage,  200  111.  342.    In 
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that  case  the  contract  provided  for  the  sale  and  delivery 
of  1500  tons  of  anthracite  coal  in  car  lots,  as  required, 
from  September  i,  1895,  to  September  i,  1896,  all  pay- 
ments to  be  made  the  loth  of  the  month  following  ship- 
ment. For  a  time  the  coal  delivered  was  paid  for  accord- 
ing to  the  terms  of  the  contract.  On  March  10,  1896,  the 
buyer  refused  to  pay  for  the  February  delivery  and  notified 
the  seller  it  would  not  pay  for  such  coal  unless  more  coal 
was  delivered.  Thereupon,  on  the  following  day,  the  seller 
rescinded  the  contract,  gave  the  buyer  notice  of  such  re- 
scission, and  later  brought  its  action  in  assumpsit  to  recover 
for  the  coal  delivered.  The  buyer  then  sought  to  recoup 
its  damages  alleged  to  have  been  sustained  by  reason  of 
the  seller's  refusal  to  furnish  more  coal.  We  there  said: 
**The  appellant  was  not  entitled  to  recoup  damages  for  a 
breach  of  the  contract  unless  it  had  performed  its  part  of 
the  contract  or  was  ready  and  willing  to  do  so  at  the  time 
required,  but  by  refusing  to  make  payment  when  demanded 
on  March  10,  1896,  it  failed  to  perform  its  part  of  the 
contract.  Before  appellant  could  recoup  for  a  breach  of 
contract  it  was  required  to  prove  that  it  had  performed 
the  essential  requirements  of  the  contract  or  was  ready  and 
willing  to  do  so.  If  appellant,  after  the  making  of  the  con- 
tract, had  on  the  loth  day  of  each  month  paid,  or  oflFered 
to  pay,  for  all  coal  delivered  during  the  preceding  month, 
and  the  appellees  had  failed  on  their  part  to  deliver  coal, 
then  the  appellant  would  have  been  in  a  position  to  recover 
damages  for  the  failure  of  appellees  to  perform  their  con- 
tract. The  record,  however,  shows  a  violation  of  the  con- 
tract by  the  appellant  in  the  manner  above  stated.  (Harbcr 
Bros.  Co.  V.  Moffat  Cycle  Co.  151  111.  84;  Hess  Co.  v. 
Dazvson,  149  id.  138.)  In  the  latter  case  of  Hess  Co.  v. 
Dawson,  supra,  it  was  held  that  a  defendant,  when  sued 
for  articles  sold  and  delivered  to  him  by  the  plaintiff,  will 
not  be  entitled  to  recoup  damages  for  a  breach  of  the 
contract  unless  he,  the  defendant,  has  performed  his  part 
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thereof  or  has  been  ready  and  willing  to  do  so  at  the  time 
required.  It  is  also  there  held  that  where  the  purchaser 
of  articles  fails  to  pay  for  the  same  as  he  agreed  to,  the 
vendor  may  abandon  the  special  contract  and  sue  and  re- 
cover in  an  action  of  assumpsit  for  the  value  of  the  arti- 
cles sold  and  delivered  to  the  defendant." 

For  the  reason  given,  the  judgment  of  the  Appellate 
Court  will  be  affirmed.  Judgment  affirmed. 


(No.  10962. — Judgment  affirmed.) 
WiLUAM  Dorothy,  Trustee,  Defendant  in  Error,  vs.  The 
CoMMONWEAWH  Commercial  Company  et  al.  Plain- 
tiffs in  Error. 

Opinion  Hied  April  ip,  igiy — Rehearing  denied  June  7,  ip^T* 

1.  Contracts — when  contract  to  purchase  accounts  receiz'able 
evidences  a  loan  and  not  a  sale.  Where  a  piano  company  enters 
into  a  contract  with  a  commercial  company  for  the  assignment  to 
the  latter  of  accounts  receivable,  the  commercial  company  paying 
the  face  value  of  the  accounts  less  certain  graduated  percentages, 
which  accounts  the  piano  company  must  re-purchase  at  their  face 
value  if  unpaid  at  maturity,  collections  being  continued  by  the 
piano  company  as  before  the  contract,  the  contract  must  be  con- 
sidered as  evidencing  a  loan  with  the  accounts  as  collateral  secur- 
ity and  not  a  sale  of  the  accounts.  (Mercantile  Trust  Co,  v.  Kas- 
tor,  273  111.  332,  followed.) 

2.  Usury — when  rule  that  usurious  interest,  z^oluntarily  paid, 
cannot  be  recovered  back  does  not  apply.  The  rule  that  usurious 
interest,  when  voluntarily  paid,  cannot  be  recovered  back  does  not 
apply  where  successive  loans  at  usurious  rates  are  made  upon  as- 
signments of  accounts  receivable  as  collateral,  the  borrower  being 
given  credit  for  partial  settlement  of  previous  loans  when  each  suc- 
ceeding loan  and  assignment  is  made,  as  such  action  is,  in  effect,  a 
renewal  of  the  previous  loans,  and  so  long  as  the  original  debt 
remains  unpaid  the  debtor  may  insist  upon  the  deduction  of  the 
usurious  interest  from  the  beginning  of  the  transactions. 

3.  Same — section  11  of  Interest  act  does  not  prevent  debtor  cor- 
poration from  insisting  on  deduction  of  usury.  Section  11  of  the 
Interest  act,  providing  that  no  corporation  shall  interpose  the  de- 


Digitized  by 


Google 


630  Dorothy  v.  Commonwealth  Co.  [J78  HL 

fense  of  usury  in  any  action,  does  not  allow  a  debtor  corporation 
to  insist  upon  the  forfeiture  of  all  interest  where  it  has  contracted 
to  pay  usurious  interest,  but  under  such  section  the  debtor  corpo- 
ration may  insist  that  only  interest  at  the  legal  rate  shall  be  allowed 
in  determining  the  amount  due  the  creditor. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Denis  E.  Suluvan, 
Judge,  presiding. 

Zane,  Morse  &  McKinney,  (Franklin  Hess,  of 
counsel,)  for  plaintiffs  in  error. 

Fred  H.  Atwood,  Charles  O.  Loucks,  and  Vernon 
R.  Loucks,  for  defendant  in  error. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  facts  in  this  case  are  similar  to  those  involved  in 
Mercantile  Trtist  Co.  v.  Kastor,  273  111.  332.  On  and  prior 
to  July  22,  1908,  the  R.  K.  Maynard  Piano  Company 
(hereinafter  referred  to  as  the  Maynard  Company)  was 
engaged  in  the  manufacture  and  sale  of  pianos  in  the  city 
of  Chicago.  On  July  22,  1908,  the  Maynard  Company  en- 
tered into  a  contract  with  the  Commonwealth  Commercial 
Company  (hereinafter  referred  to  as  the  Commonwealth 
Company)  as  follows: 

"Articles  of  agreement  made  and  entered  into  at  Chi- 
cago, Illinois,  this  twenty-second  day  of  July,  A.  D.  1908, 
by  and  between  R.  K.  Maynard  Piano  Company,  here- 
inafter designated  as  first  party,  and  the  Commonwealth 
Commercial  Company,  an  Illinois  corporation,  hereinafter 
designated  as  second  party. 

^'IVitnesseth,  that  whereas  first  party  is  now  engaged  in 
the  business  of  manufacturing  pianos  at  Chicago,  Illinois, 
and  has,  owns  and  is  possessed  of  accounts  receivable  evi- 
dencing shipments  and  deliveries  of  goods  usually  dealt  in 
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by  said  first  party,  which  said  accounts  receivable  are  owing 
and  will  be  due  to  said  first  party,  and  which  accounts  re- 
ceivable, and  any  others  to  be  hereafter  created,  said  first 
party  desires  to  sell  to  said  second  party,  and  said  second 
party  is  desirous  of  purchasing  same  upon  the  terms,  pro- 
visions and  conditions  hereinafter  stated : 

"Now,  therefore,  in  consideration  of  the  premises  and 
the  sum  of  one  dollar  and  other  good  and  valuable  con- 
siderations each  to  the  other  in  hand  paid,  the  receipt  where- 
of is  hereby  acknowledged,  the  parties  hereto  have  agreed 
and  do  hereby  agree  as  follows : 

''First — First  party  agrees  to  sell,  and  second  party 
agrees  to  buy,  accounts  receivable  which  may  be  acceptable 
to  second  party,  and  second  party  agrees  to  pay  therefor 
the  face  value  of  accounts,  less  one  per  cent  on  accounts 
paid  within  fifteen  days,  two  per  cent  on  accounts  paid 
within  thirty  days,  three  per  cent  on  accounts  paid  within 
sixty  days,  four  per  cent  on  accounts  paid  within  ninety 
days,  five  per  cent  on  accounts  paid  within  one  hundred 
twenty  days,  six  per  cent  on  accounts  paid  within  one  hun- 
dred fifty  days,  seven  per  cent  on  accounts  paid  within  one 
hundred  eighty  days;  subject,  however,  to  the  terms  and 
conditions  of  this  agreement  or  any  other  writing  executed 
between  said  parties  at  any  time  hereafter,  said  payment 
to  be  made  by  second  party  as  follows :  Seventy-eight  per 
cent  on  thirty  day  accounts,  seventy-seven  per  cent  on  sixty 
day  accounts,  seventy-six  per  cent  on  ninety  day  accounts, 
seventy-five  per  cent  on  one  hundred  twenty  day  accounts, 
seventy-four  per  cent  on  one  hundred  fifty  day  accounts, 
seventy-three  per  cent  on  one  hundred  eighty  day  accounts, 
upon  receipt  of  such  accounts  duly  assigned  to  second  party 
and  the  acceptance  of  such  accounts  by  second  party,  the 
remainder,  less  the  discount,  as  aforesaid,  and  any  and  all 
deductions  and  discounts  taken  by  the  debtor,  to  be  paid 
to  first  party  upon  payment  in  full  of  any  account,  pro- 
vided, however,  that  no  payment  of  the  remainder  shall  be 
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made  while  any  of  the  accounts  sold  as  aforesaid  shall  be 
in  default. 

"Second — It  is  further  agreed  that  first  party  shall  as- 
sign to  second  party  all  right,  title  and  interest  in  and  to 
the  accounts  so  purchased  by  second  party,  and  that  upon 
delivery  of  same  second  party  shall  control  and  be  alone 
entitled  to  receive  all  moneys  due  and  owing  on  any  ac- 
count so  purchased,  but  that  said  second  party  assumes 
no  responsibility,  beyond  the  exercise  of  due  diligence  and 
ordinary  business  judgment,  in  the  acceptance  of  checks  or 
other  forms  of  exchange  in  payment  of  the  accounts  ac- 
quired by  it  from  first  party,  and  that  said  accounts  so 
owned  by  second  party  shall  not  be  considered  as  having 
been  paid  until  said  second  party  actually  receives  the  face 
value  thereof. 

''Third — First  party  does  hereby  make,  constitute  and 
appoint  J.  E.  Bayrd  or  J.  G.  M.  Glessner,  or  any  person 
whom  either  or  both  may  designate,  the  true  and  lawful 
attorney  of  first  party,  and  does  hereby  authorize  said  at- 
torney or  his  substitute  to  indorse  the  name  of  said  first 
party  upon  any  checks  or  other  forms  of  exchange  that 
may  come  into  the  possession  of  second  party  as  payment 
upon  or  on  account  of  said  accounts  so  purchased  by  it 
from  first  party,  or  to  indorse  the  name  of  first  party  on 
any  freight  or  express  bill  or  bill  of  lading  relating  to  said 
accounts,  hereby  ratifying  and  confirming  any  and  all  acts 
of  said  attorney  in  this  behalf. 

''Fourth — First  party,  in  further  consideration  of  the 
premises,  does  hereby  guarantee  payment  of  all  accounts, 
as  aforesaid,  to  second  party  according  to  the  terms  indi- 
cated and  appearing  on  said  accounts,  and  first  party  here- 
by waives  notice  of  default  or  non-payment  of  all  accounts, 
and  agrees  that  second  party  may  grant  one  or  more  exten- 
sions to  any  or  all  parties  liable  on  said  accounts. 

"Fifth — It  is  agreed  that  in  the  event  of  non-payment, 
at  maturity,  of  any  accounts  purchased,  as  aforesaid,  by 
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reason  of  the  insolvency  of  the  debtors  or  otherwise,  sec- 
ond party  is  given  the  right  and  option,  without  notice  to 
first  party,  to  apply  any  moneys  in  its  hands  or  that  may 
thereafter  come  into  its  possession,  belonging  to  first  party, 
in  settlement  and  discharge  of  such  accounts  so  in  default 
at  maturity,  for  reasons  in  this  paragraph  stated.  It  is  un- 
derstood and  agreed  that  the  term  'insolvency,'  as  used  in 
tliis  contract,  shall  be  defined  to  mean  the  inability,  refusal 
or  failure  of  debtor  to  pay  the  debt  at  maturity,  or  the  sus- 
pension of  business,  or  any  other  act  of  the  debtor  consti- 
tuting a  business  failure. 

Sixth — First  party  agrees  not  to  sell  or  tender  for  sale 
to  second  party  any  account  unless  full  and  complete  de- 
liveries shall  have  been  made  pursuant  to  any  agreement, 
representation  or  understanding  had  between  first  party  and 
the  debtors  named  in  said  account,  or  concerning  which 
there  is  any  difference  or  dispute  in  relation  to  the  quality, 
quantity  or  consideration  of  said  debt,  but  that  each  and 
every  of  said  accounts  shall  be  for  a  certain,  definite,  un- 
disputable,  liquidated  claim  or  demand  and  which  is  not 
yet  due.  It  is  further  agreed  that  immediately  upon  the 
execution  and  delivery  to  second  party  of  an  assignment 
of  the  right,  title  and  interest  of  first  party  in  and  to  the 
accounts  so  purchased,  as  aforesaid,  second  party  shall  be 
and  become  vested  with  all  the  rights  theretofore  belonging 
to  first  party  in  and  to  said  accounts,  including  the  right 
of  first  party  to  exercise  the  right  of  stoppage  in  transitu 
upon  any  shipment  of  merchandise  evidenced  by  said  ac- 
counts that  may  then  be  in  transit.  It  is  further  agreed 
that  in  the  event  of  failure  or  refusal  of  debtor  to  retain 
said  merchandise,  title  to  such  merchandise  shall  revert  to 
and  remain  in  second  party  until  such  account  is  fully  paid. 
It  is  further  agreed  that  second  party  shall  have  and  is 
hereby  given  the  right  and  privilege  to  inspect  the  books, 
accounts  and  records  of  first  party  relating  to  the  accounts, 
as  aforesaid,  at  any  time ;   that  immediately  upon  the  con- 
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summation  of  the  purchase  by  second  party  of  the  accounts, 
as  aforesaid,  first  party  shall  make  a  suitable  and  proper 
entry  upon  the  books  of  first  party,  disclosing  the  absolute 
sale  of  said  accounts  to  second  party. 

"Seventh — First  party  further  agrees  that  in  the  event 
of  non-payment  of  any  account  purchased  by  second  party 
at  maturity  thereof  or  in  the  event  of  insolvency  of  debtor 
named  in  such  account,  first  party  agrees  to  re-purchase 
from  second  party,  within  five  days  from  the  date  of  in- 
solvency or  default,  as  aforesaid,  and  to  pay  therefor  the 
same  amount  paid  to  first  party  by  second  party  for  or  on 
account  of  such  account  plus  the  discount  as  provided  for 
in  the  first  paragraph  of  this  contract,  with  interest  at  the 
rate  of  six  per  cent  per  annum  from  date  of  insolvency  or 
date  of  maturity  of  such  account,  as  the  case  may  be ;  and 
first  party  expressly  agrees  that  in  the  event  of  the  failure 
or  refusal  of  debtor,  for  any  reason  whatever,  to  pay  to 
second  party  the  whole  amount  due  upon  any  account  so 
purchased,  as  aforesaid,  and  the  failure  of  first  party  to  re- 
purchase from  second  party,  within  the  time  aforesaid,  the 
account  so  in  default,  as  aforesaid,  second  party  is  hereby 
authorized  to  institute  such  legal  proceedings  as  in  its  judg- 
ment may  be  necessary  and  proper  to  enforce  payment  of 
such  account  in  default,  and  first  party  expressly  agrees  to 
pay  all  costs  and  attorney's  fees  which  may  be  incurred  in 
this  behalf. 

''Eighth — It  is  further  agreed  that  the  provisions  of  this 
contract  relating  to  the  purchase  of  accounts,  as  provided 
in  paragraph  i  of  this  contract,  shall  be  and  become  ob- 
ligatory upon  the  parties  hereto  for  the  period  of  twelve 
months  from  and  after  the  date  first  above  written,  but 
that  all  other  provisions  contained  in  this  contract  shall  be 
and  remain  in  full  force  and  effect  until  all  accounts  so 
purchased,  as  hereinbefore  provided,  shall  be  fully  paid, 
settled  and  discharged. 
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''Ninth — It  is  agreed  that  the  purchase  of  accounts,  as 
aforesaid,  and  the  payment  of  the  consideration  therefor, 
is  made  upon  the  representations  in  writing  concerning  the 
financial  responsibility  of  first  party,  evidenced  by  the  writ- 
ten statement  or  statements  made  by  first  party  to  second 
party  from  time  to  time. 

"Tenth — First  party  agrees  to  execute  and  deliver  to 
second  party,  on  request  therefor,  any  document  necessary 
or  proper  to  carry  into  effect  the  terms,  provisions  and  con- 
ditions of  this  contract. 

"Eleventh — It  is  understood  that  neither  of  the  parties 
hereto  shall  be  bound  by  anything  not  expressed  in  writing 
by  and  between  the  parties  hereto,  except  as  specified  in 
the  fourth  paragraph. 

"In  witness  whereof,"  etc. 

Attached  to  this  contract  was  the  following  guaranty, 
which  was  signed  by  R.  K.  Maynard,  who  was  then  presi- 
dent of  the  Maynard  Company : 

"For  and  in  consideration  of  the  sum  of  one  ($i)  dol- 
lar paid  by  the  Commonwealth  Commercial  Company  to 
the  undersigned,  receipt  of  which  is  hereby  acknowledged, 
the  undersigned  hereby  guarantees  to  the  Commonwealth 
Commercial  Company  the  full,  prompt  and  faithful  pay- 
ment, performance  and  discharge  by  R.  K.  Maynard  Piano 
Company  of  each  and  every  one  of  the  agreements,  provi- 
sions and  conditions  as  set  forth  in  lines  i  to  113,  inclu- 
sive, of  the  foregoing  contract,  and  also  all  agreements, 
provisions  and  conditions  of  any  rider  hereto  attached  when 
said  rider  bears  the  signature  of  the  undersigned,  and  also 
the  agreements,  provisions  and  conditions  of  any  other 
written  instrument  executed  by  said  R.  K.  Maynard  Piano 
Company  which  is  necessary  to  carry  out  the  provisions  of 
this  contract  provided  to  be  done,  paid  or  discharged  by 
R.  K.  Maynard  Piano  Company  in  the  manner  and  form 
as  therein  provided.  The  undersigned  hereby  waives  all 
notice  of  default  by  said  R.  K.  Maynard  Piano  Company 
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and  notice  of  acceptance  of  this  guarantee  by  the  Com- 
monwealth Commercial  Company. 

"In  witness  whereof  we,  or  either  of  us,  have  here- 
unto set  our  hand  and  seal  this  twenty-second  day  of  July, 
A.  D.  1908." 

Thereafter,  on  September  7,  1909,  and  on  September  7, 
191  o,  contracts  between  the  Maynard  Company  and  the 
Commonwealth  Company  in  exactly  the  same  form  and 
containing  the  same  provisions  as  the  one  above  set  out 
were  executed,  each  covering  a  period  of  one  year  from  its 
date.  On  September  7,  191 1,  the  same  parties  entered  into 
another  contract,  which,  while  similar  in  form  to  the  prior 
contracts,  differed  from  them  in  the  following  respects :  It 
provided  that  the  Maynard  Company  should  sell,  and  the 
Commonwealth  Company  should  buy,  accounts  receivable 
at  their  face  value,  less  "one-half  of  one  per  cent  on  ac- 
counts paid  within  fifteen  days,  one  per  cent  on  accounts 
paid  within  thirty  days,  two  per  cent  on  accounts  paid  with- 
in sixty  days,  three  per  cent  on  accounts  paid  within  ninety 
days,  four  per  cent  on  accounts  paid  within  one  hundred 
twenty  days,  five  per  cent  on  accounts  paid  within  one  hun- 
dred fifty  days,  six  per  cent  on  accounts  paid  within  one 
hundred  eighty  days;  subject,  however,  to  the  terms  and 
conditions  of  this  agreement  or  any  other  writing  executed 
between  said  parties  at  any  time  hereafter;  said  payment 
to  be  made  by  second  party  as  follows :  Seventy-nine  per 
cent  on  thirty  day  accounts,  seventy-eight  per  cent  on  sixty 
day  accounts,  seventy-seven  per  cent  on  ninety  day  ac- 
counts, seventy-six  per  cent  on  one  hundred  twenty  day 
accounts,  seventy-five  per  cent  on  one  hundred  fifty  day 
accounts,  seventy- four  per  cent  on  one  hundred  eighty  day 
accounts."  The  guaranty  attached  to  this  contract  was 
signed  by  R.  K.  Maynard  and  S.  M.  Wessel,  the  latter  be- 
ing the  treasurer  of  the  Maynard  Company.  The  follow- 
ing rider  was  attached  to  the  contract  of  September  7,  191 1 : 
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"It  is  agreed  by  first  party  that  accounts  receivable 
which  are  evidenced  by  notes,  contracts  or  chattel  mort- 
gages covering  the  sales  of  pianos  by  the  first  party  to  its 
customers  upon  monthly  or  installment  payments  shall  be 
paid  in  full  within  twelve  months  from  the  date  of  pur- 
chase by  second  party,  and  payments  within  such  time  are 
guaranteed  by  first  party.  It  is  further  agreed  by  the  par- 
ties hereto  that  all  such  accounts  receivable  purchased  by 
second  party  shall  be  purchased  for  eighty-seven  per  cent 
(87%)  of  their  face  value, — that  is  to  say,  at  a  discount  of 
thirteen  per  cent  (13%)  ;  that  sixty-seven  per  cent  (67%) 
of  the  face  value  of  such  accounts  shall  be  paid  to  first 
party  by  second  party  when  the  accounts  are  assigned  and 
delivered,  and  the  remaining  twenty  per  cent  (20%)  shall 
be  paid  to  first  party  by  second  party  when  such  accounts 
are  fully  collected  by  second  party,  together  with  the  cred- 
its (if  any)  hereinafter  provided  for.  On  all  cash  receipts 
or  collections  by  second  party  from  such  accounts  receiv- 
able, whether  in  full  payment  or  in  partial  payment  of  such 
accounts  or  installments  thereof,  credits  shall  be  given  to 
first  party  as  follows:  On  all  cash  received  within  thirty 
days  from  the  date  of  purchase  a  credit  of  eleven  per  cent 
of  the  amount  collected.  If  received  after  thirty  days  and 
within  sixty  days,  a  credit  of  ten  per  cent.  If  received 
after  sixty  days  and  within  ninety  days,  a  credit  of  nine 
per  cent.  If  received  after  ninety  days  and  within  four 
months,  a  credit  of  eight  per  cent.  If  received  after  four 
months  and  within  five  months,  a  credit  of  seven  per  cent. 
If  received  after  five  months  and  within  six  months,  a 
credit  of  six  per  cent.  If  received  after  six  months  and 
within  seven  months,  a  credit  of  five  per  cent.  If  received 
after  seven  months  and  within  eight  months,  a  credit  of 
four  per  cent.  If  received  after  eight  months  and  within 
nine  months,  a  credit  of  three  per  cent.  If  received  after 
nine  months  and  within  ten  months,  a  credit  of  two  per 
cent.      If   received   after  ten   months   and   within   eleven 
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months,  a  credit  of  one  per  cent.  If  received  after  eleven 
months  and  within  twelve  months  no  credit  shall  be  given/' 

Contemporaneously  with  the  execution  of  each  of  the 
above  contracts  another  contract  was  made,  the  first  year 
between  the  Commonwealth  Company  and  R.  K.  Maynard 
and  in  the  subsequent  years  between  the  Commonwealth 
Company  and  S.  M.  Wessel.  These  contracts  were  all  iden- 
tical in  form.    That  executed  in  19 lo  was  as  follows: 

"Memorandum  of  agreement  made  and  entered  into 
this  twenty-third  day  of  September,  A.  D.  19 10,  by  and 
between  the  Commonwealth  Commercial  Company,  party 
of  the  first  part,  and  S.  M.  Wessel,  party  of  the  second  part. 

''IVitnesseth,  that  whereas  said  first  party  has,  contem- 
poraneously herewith,  entered  into  a  contract  with  R.  K. 
Maynard  Piano  Company,  hereinafter  called  the  client, 
wherein  and  whereby  said  client  has  agreed  to  sell,  and  said 
first  party  has  agreed  to  buy,  certain  of  the  current  accounts 
receivable,  choses  in  action  and  contracts  for  the  sale  of 
merchandise  and  property  of  like  character  of  said  client; 
and  whereas,  said  party  of  the  first  part  will  from  time  to 
time  purchase  and  acquire  certain  of  such  accounts  receiv- 
able, choses  in  action  and  contracts  of  said  client  and  will 
require  the  services  of  some  person  for  the  collection  of 
the  same  for  the  account  of  said  first  party ;  and  whereas, 
said  second  party  has  signified  his  willingness  to  act  as  the 
agent  of  said  first  party  in  the  collection  for  said  first  party 
of  such  accounts  receivable,  choses  in  action  and  contracts 
of  said  client  as  said  first  party  may  hereafter  from  time 
to  time  purchase  and  acquire  from  said  client : 

"Now,  therefore,  in  consideration  of  the  premises  and 
of  the  compensation  herein  agreed  to  be  paid  by  said  first 
party  to  said  second  party,  the  parties  hereto  have  agreed 
and  do  hereby  agree  with  each  other  as  follows : 

^'First — Said  second  party  is  hereby  made,  constituted 
and  appointed  the  agent  of  said  first  party,  and  hereby 
agrees  to  accept  said  employment  and  act  as  such  agent  for 
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the  collection  for  said  first  party  of  such  accounts  receiv- 
able, choses  in  action  and  contracts  of  said  client  as  said 
first  party  may  from  time  to  time  hereafter  purchase  and 
acquire  under  said  aforementioned  agreement  from  said  cli- 
ent and  agrees  to  promptly  collect  the  same ;  and  said  sec- 
ond party  further  agrees  that  he  will  from  time  to  time,  as 
and  when  collected,  pay  and  deliver  to  said  first  party  all 
moneys,  checks,  drafts,  money  orders  or  other  evidences  of 
indebtedness  which  he  may  receive,  as  such  agent,  in  the 
collection  of  said  accounts  receivable,  choses  in  action  and 
contracts  acquired  by  said  first  party,  and  that  the  same,  as 
and  when  received,  shall  be  received  by  said  second  party 
in  trust  for  said  first  party. 

''Second — Said  second  party  further  agrees  that  he  will 
keep  all  moneys  collected  by  him,  as  such  agent,  from 
debtors  of  said  client  whose  accounts  are  acquired  by  said 
first  party  separate  and  apart  from  his  own  funds  and  the 
funds  of  said  client,  and  will  keep  a  separate,  full  and  cor- 
rect account  of  all  moneys,  checks,  drafts,  money  orders 
and  other  evidences  of  indebtedness  received  by  him  from 
such  debtors,  which  said  account  shall  at  all  times  be. sub- 
ject to  the  inspection  of  said  first  party,  and  that  he  will 
from  time  to  time,  when  requested,  render  a  full,  true  and 
correct  statement  to  said  first  party  of  all  moneys,  checks, 
drafts,  money  orders  or  other  evidences  of  indebtedness  col- 
lected by  him,  as  such  agent,  from  said  debtors. 

''Third — Said  second  party  further  agrees  that  he  will 
not  extend  the  time  of  payment  of  any  such  accounts  re- 
ceivable, choses  in  action  or  contracts  of  any  debtors  whose 
accounts  receivable,  choses  in  action  or  contracts  are  ac- 
quired by  said  first  party,  and  that  he  will  accept  in  pay- 
ment thereof  only  money,  checks,  drafts,  money  orders  or 
other  evidences  of  indebtedness,  (except  notes  or  time 
paper,)  and  that  all  requests  by  such  debtors  for  the  exten- 
sion of  the  time  of  payment  of  any  of  such  accounts  re- 
ceivable, choses  in  action  or  contracts,  or  for  deductions,  or 
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allowance  of  any  credits  or  other  allowances  thereon,  shall 
be  referred  to  first  party  for  its  written  approval. 

''Fourth — Said  second  party  shall  be  paid  by  said  first 
party,  and  shall  receive  and  accept  in  full  payment  of  all 
compensation  for  the  services  to  be  rendered  by  second 
party  hereunder  and  in  lieu  of  all  other  charges  or  expenses 
of  said  second  party  in  making  said  collections,  the  sum  of 
one  dollar  per  year  out  of  funds  other  than  those  collected 
by  said  second  party  hereunder. 

''Fifth — Said  contract  of  employment  shall  continue  in 
force  until  all  of  the  accounts  receivable,  choses  in  action 
and  contracts  of  said  client  acquired  by  said  first  party 
shall  have  been  collected  in  full,  unless  said  contract  of  em- 
ployment shall  be  sooner  terminated,  at  the  election  of  first 
party,  by  notice  in  writing  to  said  second  party,  or  by  the 
written  resignation  of  said  second  party  delivered  to  said 
first  party,  it  being  expressly  understood  and  agreed  that 
said  first  party  may  at  any  time,  at  its  election,  cancel  this 
agreement  and  terminate  the  agency  of  said  second  party 
hereunder. 

''Sixth — It  is  expressly  understood  and  agreed  that  said 
second  party  shall  not  have  the  right  to  retain  or  apply  any 
of  the  moneys,  checks,  drafts,  money  orders  or  other  evi- 
dences of  indebtedness  received  by  him  from  the  debtors 
whose  accounts  are  acquired  by  said  first  party  in  payment 
of  any  moneys  due  or  to  become  due  from  said  first  party 
to  said  second  party  hereunder,  or  to  said  client,  or  other- 
wise, but  the  whole  of  any  such  moneys,  checks,  drafts, 
money  orders  and  other  evidences  of  indebtedness  shall  be 
paid  and  delivered  by  said  second  party  to  said  first  party 
from  time  to  time,  as  and  when  requested,  as  hereinbefore 
provided." 

In  the  transaction  of  its  business  the  Maynard  Company 
sold  pianos  to  dealers  upon  four  months'  credit,  with  a  dis- 
count of  five  per  cent  if  the  account  was  paid  within  thirty 
days.    It  also,  through  agents,  sold  pianos  upon  the  install- 
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ment  plan,  making  contracts  with  the  purchasers  of  pianos 
which  provided  for  payment  of  the  purchase  price  in  in- 
stallments extending  over  periods  varying  from  twenty  to 
thirty  months.  In  operating  under  the  contracts  with  the 
Commonwealth  Company,  the  Maynard  Company,  as  it  de- 
sired to  obtain  money  from  the  Commonwealth  Company 
upon  accounts  or  piano  contracts,  executed  and  delivered 
to  the  Commonwealth  Company  assignments  in  the  follow- 
ing form : 

"This  is  to  certify  that  the  persons  named  below  are 
indebted  to  the  undersigned  in  the  sums  set  opposite  their 
respectives  names,  for  goods  sold  and  delivered.  [Then 
followed  the  list  of  names  and  amounts.]  And  jn  consid- 
eration of  one  dollar  and  other  good  and  valuable  consid- 
erations, the  receipt  of  which  is  hereby  acknowledged,  the 
undersigned  hereby  sells,  assigns  and  transfers  to  the  Com- 
monwealth Commercial  Company,  its  successors  and  as- 
signs, all  right,  title  and  interest  in  and  to  the  contracts 
and  open  accounts  above  named,  including  all  moneys  due 
and  to  become  due  upon  the  same  and  the  goods  covered  by 
or  described  therein.  The  undersigned  guarantees  that  the 
balances  due  on  said  contracts  and  open  accounts  are  cor- 
rectly set  out  in  the  above  schedule  thereof,  and  that  full 
deliveries  have  been  made  on  said  contracts  and  open  ac- 
counts in  accordance  with  the  specifications  of  the  buyer, 
and  that  the  amounts  due  on  said  claims,  as  set  out  in  said 
schedule,  are  not  disputed  by  the  debtor,  are  not  past  due, 
that  there  are  no  set-offs  (claimed)  against  said  accounts, 
or  any  of  them,  for  freight,  drayage  or  other  carrying 
charges,  commissions,  damages  or  any  other  counter-claims 
of  any  nature  whatsoever,  but  that  the  amount  set  out  in 
each  item  of  said  schedule  is  net.  In  consideration  of  the 
premises  aforesaid  the  undersigned  hereby  guarantees  the 
payment  in  full  to  the  Commonwealth  Commercial  Com- 
pany of  said  balances  due  or  hereafter  to  become  due  on 
said  contracts  and  open  accounts,  as  indicated  in  said  above 
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schedule,  in  accordance  with  the  tenor  of  said  contracts  and 
open  accounts,  and  hereby  waives  notice  of  any  default  or 
delay  in  payments." 

The  assignments  were  dated  and  were  signed  by  the 
Maynard  Company. 

The  contracts  and  accounts  were  always  offered  to  the 
Commonwealth  Company  in  lots,  each  lot  being  given  a 
serial  number,  the  insertion  of  a  lot  of  accounts  or  contracts 
in  the  form  of  the  assignment  just  set  out  being  referred  to 
as  listing  the  accounts  or  contracts  therein  described.  The 
accounts  were  invariably  listed  as  four  months  accounts, — 
that  is,  when  open  accounts  were  assigned  the  Common- 
wealth Company  discounted  the  face  of  the  accounts  five 
per  cent  while  the  first  three  contracts  were  in  force  and 
four  per  cent  while  the  last  contract  was  in  force,  and,  after 
deducting  the  twenty  per  cent  reserved  by  the  Common- 
wealth Company  in  accordance  with  the  terms  of  the  con- 
tracts, paid  to  the  Maynard  Company  the  remaining  sev- 
enty-five per  cent  or  seventy-six  per  cent.  Subsequently,  in 
the  course  of  collecting  accounts,  if  the  debtor  paid  his  ac- 
count within  thirty  days,  thereby  becoming  entitled  to  the 
discount  of  five  per  cent  allowed  by  the  Maynard  Company, 
the  amount  of  this  discount  was  charged  to  the  Maynard 
Company  and  was  deducted  from  the  twenty  per  cent  re- 
serve retained  by  the  Commonwealth  Company,  and  if  the 
debtor  did  not  pay  the  account  within  four  months  the 
Commonwealth  Company  either  re-assigned  the  account 
to  the  Maynard  Company  at  its  face  value  or  charged  the 
Maynard  Company  an  additional  discount  of  one  per  cent 
per  month  until  the  account  was  paid. 

During  the  time  the  Maynard  Company  transacted 
business  with  the  Commonwealth  Company  under  the  con- 
tracts above  mentioned  the  Maynard  Company  assigned  to 
the  Commonwealth  Company  112  lots  or  lists  of  accounts 
and  piano  contracts,  the  face  value  of  which  aggregated 
$523,512.73.     More  than  two-thirds  of  this  amount  repre- 
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sented  piano  contracts  which  were  assigned.  These  piano 
contracts  were  listed  for  one  year, — that  is,  upon  their  as- 
signment the  Commonwealth  Company  discounted  the  face 
value  of  the  contracts  thirteen  per  cent,  and,  after  deduct- 
ing the  twenty  per  cent  reserved  by  it,  paid  to  the  Maynard 
Company  sixty-seven  per  cent  of  the  face  value  of  the  con- 
tracts. As  before  stated,  these  piano  contracts  provided  for 
the  payment  of  a  certain  sum  in  installments,  the  payments 
extending  over  a  period  of  from  twenty  to  thirty  months, 
the  unpaid  installments  bearing  interest,  usually  at  the  rate 
of  six  per  cent  per  annum.  When  interest  was  received  on 
the  piano  contracts  the  Commonwealth  Company  credited 
the  Maynard  Company  with  the  amount  so  received  and  ac- 
counted to  the  Maynard  Company  therefor  in  settlements 
made  between  the  two  companies.  When  the  twelve  months 
period  for  which  these  piano  contracts  had  been  listed  ex- 
pired the  Maynard  Company  was  obliged  to  take  up  such 
of  them  as  had  not  been  paid  in  full,  at  their  then  face 
value.  They  could  then  be  re-listed  for  another  year  and 
re-assigned  to  the  Commonwealth  Company  in  accordance 
with  the  terms  of  the  contract  then  in  force  between  the  two 
companies, — that  is,  the  Commonwealth  Company  would 
again  discount  the  face  value  of  the  contracts  thirteen  per 
cent,  and,  after  deducting  the  twenty  per  cent  reserved  by 
the  Commonwealth  Company,  would  pay  to  the  Maynard 
Company  sixty-seven  per  cent  of  the  face  value  of  the  con- 
tracts. The  record  shows  that  at  least  289  of  these  con- 
tracts, after  having  been  discounted  by  the  Commonwealth 
Company,  were  taken  up  by  the  Maynard  Company  at  the 
end  of  the  discount  period  at  their  face  value  and  were 
then  re-listed  and  re-assigned  to  the  Commonwealth  Com- 
pany and  again  discounted  by  that  company  in  accordance 
with  the  provisions  of  the  contract  under  which  the  assign- 
ment was  made,  and  that  the  operation  was  again  repeated 
as  to  at  least  176  of  the  contracts. 
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The  Commonwealth  Company  did  not  collect  any  of  the 
accounts  or  installments  upon  piano  contracts  assigned  to 
it  by  the  Maynard  Company.  All  of  them  were  collected 
through  the  office  of  the  Maynard  Company  at  the  expense 
of  the  Maynard  Company,  and  the  amounts  so  collected 
were  by  Maynard  or  Wessel,  acting  under  the  agency  con- 
tracts between  them  and  the  Commonwealth  Company,  then 
turned  over  to  the  Commonwealth  Company.  All  commu- 
nications sent  to  the  debtors  with  reference  to  their  ac- 
counts and  contracts  were  sent  by  and  at  the  expense  of 
the  Maynard  Company,  and  the  debtors  were  never  advised 
of  the  assignments  or  of  the  fact  that  the  Commonwealth 
Company  had  any  interest  in  their  accounts  or  contracts. 
At  times  the  Commonwealth  Company  took  an  audit  of 
the  accounts  held  by  it  by  sending  letters  to  the  debtors 
containing  statements  of  their  accounts  and  requesting  veri- 
fication of  such  statements,  which  letters  were  signed  by 
the  Maynard  Company  and  were  accompanied  by  return 
envelopes  addressed  to  a  box  number  in  the  Chicago  post- 
office  rented  by  the  Commonwealth  Company,  the  purpose 
of  this  arrangement  being  to  conceal  from  the  debtors  the 
fact  that  their  contracts  or  accounts  had  been  assigned  to 
the  Commonwealth  Company.  In  order  to  conceal  from 
the  banks  from  which  the  Maynard  Company  was  borrow- 
ing money  the  fact  that  the  Maynard  Company  was  trans- 
acting business  with  it,  the  Commonwealth  Company  used 
cashier's  checks  instead  of  its  own  checks  in  making  pay- 
ments to  the  Maynard  Company  upon  contracts  and  ac- 
counts assigned  to  it. 

On  May  lo,  1912,  the  Maynard  Company  was  ad- 
judged a  bankrupt  by  the  United  States  district  court  for 
the  northern  district  of  Illinois  upon  the  petition  of  cer- 
tain of  its  creditors.  Thereafter,  on  July  11,  1912,  Wil- 
liam Dorothy,  as  trustee  in  bankruptcy  of  the  Maynard 
Company,  filed  his  bill  of  complaint  in  the  superior  court 
of  Cook  county  against  the  Commonwealth  Company  and 
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the  Northern  Trust  Company,  alleging  that  the  transac- 
tions between  the  Commonwealth  Company  and  the  May- 
nard  Company  by  which  the  Commonwealth  Company  pur- 
ported to  purchase  from  the  Maynard  Company  accounts 
and  piano  contracts,  were,  in  fact,  mere  loans  of  money  by 
the  Commonwealth  Company  to  the  Maynard  Company  at 
usurious  rates  of  interest,  and  that  the  accounts  and  piano 
contracts  assigned  to  the  Commonwealth  Company  were 
not,  in  fact,  sold  to  that  company  but  were  assigned  to 
it  as  collateral  security  for  the  money  so  loaned  by  the 
Commonwealth  Company  to  the  Maynard  Company.  The 
bill  alleges,  and  the  proof  shows,  that  of  the  accounts  and 
piano  contracts  assigned  to  the  Commonwealth  Company 
from  July  22,  1908,  to  the  time  of  the  filing  of  the  peti- 
tion in  bankruptcy,  those  remaining  unpaid  and  claimed  by 
the  Commonwealth  Company  were  of  the  aggregate  face 
value  of  $73,655.58;  that  on  July  15,  1910,  the  Common- 
wealth Company  entered  into  an  agreement  with  the  North- 
em  Trust  Company  by  which  the  latter  company  agreed 
to  act  as  trustee  and  holder  of  certain  accounts  receivable 
which  should  be  assigned  to  it  by  the  Commonwealth  Com- 
pany and  to  hold  the  same  as  security  for  certain  notes  to 
be  issued  by  the  Commonwealth  Company,  and  that  un- 
der said  agreement  all  of  thc^  accounts  and  piano  contracts 
assigned  by  the  Maynard  Company  to  the  Commonwealth 
Company  have  been  assigned,  transferred  and  turned  over 
to  the  Northern  Trust  Company  as  trustee  and  are  now  in 
its  possession  and  under  its  control.  The  bill  further  al- 
leges that  interest  at  the  rate  of  five  per  cent  per  annum 
on  all  moneys  advanced  by  the  Commonwealth  Company 
to  the  Maynard  Company  for  the  time  the  same  was  so 
advanced  during  the  entire  period  from  July  22,  1908,  to 
July  12,  1912,  amounts  to  $11,791.45,  and  that  the  total 
amount  charged  by  the  Commonwealth  Company  to  the 
Maynard  Company  during  the  period  from  July  22,  1908, 
to  April  25,  191 2,  in  the  form  of  discounts,  is  $44,044.74, 
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which  amount  the  bill  charges  is  $32,253.51  over  and  above 
the  legal  rate  of  interest  during  that  period.  The  bill  fur- 
ther charges  that  the  balance  due  the  Commonwealth  Com- 
pany on  all  moneys  advanced  by  it  from  July  22,  1908,  to 
the  date  of  filing  the  bill  of  complaint,  including  interest 
at  the  legal  rate  of  five  per  cent  per  annum,  is  $20,542.67, 
which  sum  has  been  tendered  to  both  the  Commonwealth 
Company  and  the  Northern  Trust  Company,  and  that  upon 
the  payment  of  said  amount  the  trustee  in  bankruptcy  is 
entitled  to  the  possession  of  the  said  accounts  and  piano 
contracts  now  in  the  hands  of  the  Northern  Trust  Com- 
pany ;  that  the  Commonwealth  Company  and  the  Northern 
Trust  Company  claim  that  they  are  entitled  to  the  sum  of 
$51,125.34  on  said  accounts  and  piano  contracts  and  refuse 
to  surrender  possession  thereof  to  the  trustee  in  bankruptcy 
until  said  sum  is  paid  to  them,  and  that  after  the  May- 
nard  Company  had  been  adjudged  a  bankrupt  the  Com- 
monwealth Company  sent  out  to  the  parties  whose  accounts 
and  contracts  it  held,  notices  advising  said  parties  that  the 
Commonwealth  Company  held  their  contracts  and  warning 
them  not  to  pay  money  to  anyone  who  could  not  produce 
their  contracts.  The  bill  prays  that  an  account  may  be  had 
of  the  amount  due  from  the  trustee  in  bankruptcy  to  the 
Commonwealth  Company,  and  that  upon  payment  of  the 
sum  of  $20,542.67,  or  such  amount  as  may  be  found  due 
by  the  court,  the  Commonwealth  Company  and  the  North- 
ern Trust  Company  may  be  ordered  to  turn  over  and  de- 
liver to  the  trustee  in  bankruptcy  the  said  accounts  and 
contracts  and  all  papers  now  in  their  possession  relating  to 
the  same.  The  Commonwealth  Company  and  the  Northern 
Trust  Company  answered  the  bill,  alleging  that  the  Com- 
monwealth Company  is  a  corporation  organized  under  the 
laws  of  Illinois,  and  has  power  under  its  charter,  among 
other  things,  to  engage  in  the  business  of  purchasing  ac- 
counts and  obligations  owing  to  mercantile  houses  and 
others  but  has  no  power  or  authority,  under  its  charter,  to 
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loan  money,  and  that  the  transactions  between  the  Com- 
monwealth Company  and  the  Maynard  Company  were  not 
loans  but  were  bona  fide  sales  of  accounts  and  piano  con- 
tracts by  the  Maynard  Company  to  the  Commonwealth 
Company.  After  hearing  the  evidence  the  court  dismissed 
the  bill  for  want  of  equity.  The  trustee  in  bankruptcy 
prosecuted  an  appeal  to  the  Appellate  Court  for  the  First 
District,  and  the  Appellate  Court,  upon  the  authority  of 
Mercantile  Tnist  Co,  v.  Kastor,  supra,  reversed  the  decree 
and  remanded  the  cause  to  the  superior  court  for  further 
proceedings.  A  writ  of  certiorari  having  been  granted  by 
this  court  upon  the  petition  of  the  Commonwealth  Com- 
pany and  the  Northern  Trust  Company,  the  record  has  been 
brought  here  for  review. 

The  negotiations  leading  up  to  the  making  of  the  first 
contract  between  the  Maynard  Company  and  the  Common- 
wealth Company  were  conducted  by  R.  K.  Maynard,  presi- 
dent of  the  Maynard  Company,  and  John  E.  Bayrd,  presi- 
dent of  the  Commonwealth  Company.  Maynard  testified 
that  his  original  purpose  in  applying  to  the  Commonwealth 
Company  for  money  was  to  obtain  a  loan  upon  the  ac- 
counts and  contracts  as  collateral  security,  but  that  Bayrd 
informed  him  early  in  the  negotiations  that  the  Common- 
wealth Company  did  not  loan  money, — that  it  only  pur- 
chased accounts  upon  the  terms  thereafter  embraced  in  the 
contract  of  July  22,  1908 ;  and  Maynard,  Bayrd  and  Wes- 
sel  all  testified  that  there  was  no  secret  understanding  as  to 
the  nature  of  the  transactions  between  the  Maynard  Com- 
pany and  the  Commonwealth  Company  but  that  the  writ- 
ten contracts  between  those  companies  correctly  set  forth 
the  intentions  of  the  parties,  and  that  the  terms  and  provi- 
sions of  those  written  contracts  were  strictly  adhered  to  in 
all  transactions  between  the  companies  with  reference  to 
accounts  and  piano  contracts. 

We  have  set  out  the  various  contracts  entered  into  be- 
tween the  two  companies  fully  in  order  to  aflFord  a  full 
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understanding  of  the  situation  in  view  of  the  contentions 
made  by  the  Commonwealth  Company.  That  company  con- 
tends that  the  Kastor  case,  supra,  is  not  conclusive  for  two 
reasons:  (i)  It  is  clearly  distinguishable;  and  (2)  it  is 
against  all  authority  and  should  be  overruled. 

There  is  no  essential  difference  between  the  contracts  in 
this  case  and  the  contract  in  the  Kastor  case,  supra,  so  far 
as  their  construction  is  concerned,  as  to  whether  they  evi- 
dence sales  or  loans  for  which  accounts  and  piano  contracts 
were  pledged  as  security.  The  conduct  of  the  parties  to 
the  contracts  indicates  conclusively  that  they  regarded  the 
transactions  as  loans  and  not  as  sales.  When  the  presi- 
dent of  the  Maynard  Company  opened  negotiations  with  the 
Commonwealth  Company  to  secure  the  money  his  company 
needed  in  its  business,  he  exhibited  piano  contracts,  many 
of  them  installment  contracts  which  would  not  mature  for 
twenty  and  thirty  months  after  date,  as  the  sort  of  con- 
tracts which  would  figure  in  the  deal.  Thereafter,  under 
the  contracts  entered  into,  many  of  these  installment  piano 
contracts  which  could  not  possibly,  under  their  terms,  ma- 
ture within  one  year,  were  among  the  contracts  which  the 
Commonwealth  Company  purported  to  purchase  from  the 
Maynard  Company.  Although  upon  their  face  these  in- 
stallment contracts  did  not  mature  for  two  years  or  more, 
it  is  claimed  the  Maynard  Company  made  a  bona  fide  sale 
of  them,  with  the  guaranty  that  it  would  re-purchase  them 
if  they  were  not  paid  within  one  year.  This  indicated  that 
the  parties  did  not  regard  the  contracts  as  evidencing  sales. 
It  is  suggested  that  this  deduction  is  wrong  because  the 
purchasers  in  the  piano  installment  contracts  had  the  privi- 
lege of  pre-payment,  which  might  be,  and  was,  in  fact,  in 
many  cases,  exercised  within  the  year,  and  that  a  majority 
of  those  who  did  not  exercise  their  privilege  were  in  de- 
fault at  the  time  of  the  purported  re-purchase  by  the  May- 
nard Company  at  the  end  of  the  one-year  period.  Even  if 
it  be  conceded  that  the  parties  knew,  at  the  time  the  money 


Digitized  by 


Google 


Jim, '17.]         Dorothy  v.  Commonwealth  Co.  649 

was  advanced  and  the  long-time  installment  contracts  were 
turned  over,  that  a  portion  of  them  would  be  paid  during 
the  one-year  period  and  the  remainder  would  be  defaulted, 
the  transaction  would  still  indicate  a  loan,  with  the  install- 
ment contracts  pledged  as  security,  and  not  a  sale.  If  it 
was  known  at  the  time  the  money  was  advanced  that  any 
of  the  installment  contracts  listed  would  be  defaulted  with- 
in the  year,  then  the  transaction  amounted  merely  to  a 
loan,  with  the  Maynard  Company  obligated  to  return  the 
amount  advanced,  with  interest.  In  other  respects  the  ac- 
tions of  the  parties  indicated  that  they  regarded  the  trans- 
actions between  them  as  loans  and  not  as  sales  of  piano 
contracts  and  accounts.  For  instance,  if  an  account  or 
piano  contract  which  was  discounted  for  four  months  or 
for  a  year  was  paid  in  one  month  it  was  treated  as  a  one- 
month  account  and  adjusted  accordingly  in  the  settlement 
between  the  two  companies.  On  the  other  hand,  if  a  four- 
months  account  ran  over  four  months  it  was  adjusted  on 
the  advanced  basis,  thus  indicating  that  it  was  the  intention 
that  the  Maynard  Company  should  be  charged  for  money 
loaned  to  it  for  the  time  it  used  the  money.  The  testimony 
of  the  officers  of  the  two  companies,  when  analyzed,  dis- 
closes that  it  was  the  true  intent  of  the  parties  that  the 
Maynard  Company  should  borrow,  and  the  Commonwealth 
Company  should  lend,  the  money  advanced  from  time  to 
time,  and  that  the  scheme  whereby  this  was  effected  was  a 
mere  shift  and  device  to  cover  up  the  real  nature  of  the 
transaction. 

Counsel  for  the  Commonwealth  Company  have  argued 
the  questions  raised  exhaustively,  but  we  are  not  persuaded 
that  the  decision  in  Mercantile  Trust  Co,  v.  Kastor,  supra, 
is  wrong  and  we  adhere  to  it.  Our  views  were  fully  stated 
in  that  opinion  and  it  is  unnecessary  to  repeat  them  here. 
For  the  reasons  there  given  we  hold  that  the  contracts  in 
question  were  not  agreements  for  the  sale  of  accounts  and 
piano  contracts  but  were  agreements  for  loans  at  usurious 
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rates  of  interest  by  the  Commonwealth  Company  to  the 
Maynard  Company  upon  the  pledge  of  the  latter's  accounts 
and  piano  contracts.  No  contention  is  made  that  the  situ- 
ation is  affected  by  the  assignment  of  the  pledged  piano 
contracts  and  accounts  to  the  Northern  Trust  Company  by 
the  Commonwealth  Company  or  that  any  right  of  the  trust 
company  is  involved. 

Of  the  112  lots  of  accounts  and  piano  contracts  assigned 
by  the  Maynard  Company  to  the  Commonwealth  Company 
there  remained  in  the  hands  of  the  Commonwealth  Com- 
pany, or  in  the  hands  of  the  Northern  Trust  Company  as 
trustee,  at  the  time  the  Maynard  Company  was  adjudged  a 
bankrupt,  accounts  and  piano  contracts  included  in  37  lots. 
The  remaining  75  lots  had  been  closed  on  the  books  of  the 
Commonwealth  Company  as  completed  transactions.  The 
Appellate  Court  in  its  opinion  found  that  the  dealings  be- 
tween the  Maynard  Company  and  the  Commonwealth  Com- 
pany constituted  one  continuous  transaction,  and,  in  effect, 
directed  the  superior  court,  in  determining  the  amount  due 
from  defendant  in  error  to  the  Commonwealth  Company, 
to  ascertain  the  various  sums  of  money  loaned  by  the  Com- 
monwealth Company  to  the  Maynard  Company  and  to  com- 
pute interest  thereon  at  the  legal  rate  of  five  per  cent  per 
annum  for  the  respective  periods  during  which  the  May- 
nard Company  had  the  use  of  the  same.  Plaintiffs  in  error 
insist  that  in  making  this  finding  and  direction  the  Appel- 
late Court  erred  because  the  proof  shows  that  75  of  the  112 
transactions  had  been  closed  before  the  Maynard  Company 
was  adjudged  a  bankrupt,  and  that  the  law  is  well  settled 
in  this  State  that  when  usurious  interest  has  been  volun- 
tarily paid  by  the  debtor  it  cannot  be  recovered  back  in  a 
suit  brought  therefor,  nor  can  it  be  set  off  against  any  de- 
mand in  favor  of  the  creditor  other  than  the  debt  upon 
which  the  usurious  interest  has  been  paid.  The  rule  of  law 
upon  which  the  plaintiffs  in  error  rely  is  not  applicable  to 
the  facts  in  this  case.     The  evidence  shows  that  while  75 
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of  the  transactions  by  which  lots  of  piano  contracts  and 
accounts  were  assigned  to  the  Commonwealth  Company 
were,  according  to  the  books  of  that  company,  closed  and 
completed,  many  of  them,  when  considered  as  loans,  were 
not  completed  when  closed  on  the  books  of  the  Common- 
wealth Company,  but,  on  the  contrary,  became  a  part  of 
the  37  transactions  which  were  not  closed  at  the  time 
the  Maynard  Company  was  adjudged  a  bankrupt.  As  an 
illustration,  lot  13  consisted  of  piano  contracts  of  the  face 
value  of  $4981.90,  assigned  to  the  Commonwealth  Com- 
pany on  January  16,  1909,  as  collateral  security  for  a  loan 
of  $3337.87.  Lot  14  consisted  of  piano  contracts  of  the 
face  value  of  $6192.44,  assigned  to  the  Commonwealth 
Company  on  January  28,  1909,  as  collateral  security  for  a 
loan  of  $4148.93.  On  June  28,  1910,  the  Maynard  Com- 
pany assigned  to  the  Commonwealth  Company  lot  36,  con- 
sisting of  piano  contracts  of  the  face  value  of  $9210.73, 
upon  which  the  Commonwealth  Company  loaned  to  the 
Maynard  Company  $917.93  in  cash  and  applied  $2250.89 
in  extinguishment  of  the  balance  due  from  the  Maynard 
Company  on  account  of  the  loan  made  on  lot  13  and  $3002 
in  extinguishment  of  the  balance  due  from  the  Maynard 
Company  on  account  of  the  loan  made  on  lot  14.  On  June 
28,  191 1,  the  Maynard  Company  assigned  to  the  Com- 
monwealth Company  lot  65,  consisting  of  piano  contracts 
of  the  face  value  of  $7375.86,  upon  which  the  Common- 
wealth Company  loaned  to  the  Maynard  Company  $1235.09 
in  cash  and  credited  the  Maynard  Company  with  the  re- 
maining $3706.74  in  order  to  close  lot  36  on  the  books  of 
the  Commonwealth  Company.  Lot  65  is  one  of  the  37  lots 
which  had  not  been  closed  at  the  time  the  Maynard  Com- 
pany was  adjudged  a  bankrupt.  It  is  apparent  that  while 
lots  13,  14  and  36  were  closed  on  the  books  of  the  Com- 
monwealth Company,  the  transaction  by  which  lot  36  was 
assigned  to  the  Commonwealth  Company  amounted  to  a  re- 
newal of  $2250.89  of  the  $3337.87  loan  made  on  Novem- 
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ber  25,  1908,  and  to  a  renewal  of  $3002  of  the  $4148.93 
loan  made  on  January  28,  1909,  and  the  loan  of  an  ad- 
ditional $917.93,  with  other  security  substituted  therefor, 
and  that  the  transaction  by  which  lot  65  was  assigned  to 
the  Commonwealth  Company  amounted  to  a  renewal  of 
$3706.74  of  the  indebtedness  secured  by  the  assignment  of 
lot  36,  and  therefore,  necessarily,  to  a  renewal  of  portions 
of  the  indebtedness  secured  by  the  assignments  of  lots  13 
and  14.  The  same  situation  exists  as  to  many  of  the  lots 
subsequent  to  lot  14  which  were  closed  on  the  books  of 
the  Commonwealth  Company  prior  to  the  bankruptcy  pro- 
ceedings. As  to  those  lots  that  were  assigned  prior  to 
the  assignment  of  lot  13,  the  testimony  of  the  president  of 
the  Commonwealth  Company  shows  that  during  the  early 
part  of  the  transactions  between  the  parties,  when  the 
period  for  which  lots  had  been  assigned  expired,  instead 
of  deducting  the  amount  necessary  to  take  up  the  old  lots 
from  the  proceeds  of  a  new  lot,  as  was  subsequently  done, 
the  Commonwealth  Company  gave  to  the  Maynard  Com- 
pany a  check  for  the  full  amount  of  the  proceeds  of  a  new 
lot,  and  the  Maynard  Company  in  turn  gave  to  the  Com- 
monwealth Company  a  check  for  the  amount  necessary  to 
take  up  an  old  lot  which  had  matured.  This  transaction 
was  no  different,  in  effect,  from  the  one  in  which,  instead 
of  passing  checks,  the  Commonwealth  Company,  upon  the 
assignment  of  a  new  lot  of  accounts  or  piano  contracts, 
credited  a  portion  of  the  assumed  proceeds  from  the  new 
lot  upon  the  balance  due  from  the  Maynard  Company  on 
account  of  an  old  lot  which  had  matured.  In  either  case  a 
part  of  the  original  loan  made  by  the  Commonwealth  Com- 
pany to  the  Maynard  Company  entered  into  and  formed  a 
part  of  a  subsequent  loan,  a  portion  of  which  still  remains 
unpaid  and  secured  by  some  one  or  more  of  the  lots  of 
accounts  and  piano  contracts  held  by  the  Commonwealth 
Company  or  the  Northern  Trust  Company  when  the  May- 
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nard  Company  was  adjudged  a  bankrupt.  In  Cobe  v. 
Guyer,  237  111.  568,  we  said :  "So  long  as  any  part  of  the 
original  debt  remains  unpaid  the  debtor  may  insist  upon 
the  deduction  of  the  usury,  (Payne  v.  Nezucomb,  100  111. 
611 ;  Jenkins  v.  International  Bank,  97  id.  568;  House  v. 
Davis,  60  id.  367;)  and  only  the  balance  of  the  principal 
remaining  after  the  application  on  the  principal  of  all  pay- 
ments, whether  of  principal  or  interest,  can  be  recovered. 
(Harris  v.  Bressler,  119  111.  467.)  No  form  which  can  be 
given  to  a  contract,  no  device  by  which  a  new  form  is  given 
to  an  old  transaction  tainted  with  usury,  and  no  mere  sub- 
stitution of  securities,  will  avail  to  cut  off  the  defense  of 
usury. — Hunter  v.  Hatch,  45  111.  178;  Nickerson  v.  Bab- 
cock,  23  id.  561." 

The  Appellate  Court  did  not  err  in  directing  the  supe- 
rior court,  in  determining  the  amount  due  from  defendant 
in  error  to  the  Commonwealth  Company,  to  ascertain  the 
various  sums  loaned  by  the  Commonwealth  Company  to 
the  Maynard  Company  in  the  transactions  which  were  not 
closed  before  the  Maynard  Company  was  adjudged  a  bank- 
rupt, and  to  compute  interest  thereon  at  the  legal  rate  of 
five  per  cent  per  annum  for  the  periods  during  which  the 
Maynard  Company  had  the  use  of  the  respective  sums. 
Those  periods  constitute  the  time  from  the  making  of  each 
loan  to  its  re-payment  or  the  making  of  a  sufficient  tender 
of  the  amount  due.  The  superior  court,  in  stating  the  ac- 
count, should  treat  each  lot  of  accounts  as  a  separate  trans- 
action, except  where  it  appears  that  any  given  lot  was  car- 
ried over  into  a  transaction  involving  a  later  lot,  in  which 
case  the  later  lot  should  be  considered  as  a  continuation  of 
the  earlier  transactions.  In  cases  where  no  lots  were  so 
carried  over,  the  settlement  should  be  considered  as  a  closed 
transaction  and  not  subject  to  an  accounting  as  to  interest. 

Section  1 1  of  the  Interest  act  provides  that  "no  corpo- 
ration shall  hereafter  interpose  the  defense  of  usury  in  any 
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action."  Plaintiffs  in  error  contend  that  because  of  this 
provision  of  our  statutes  defendant  in  error,  as  trustee  in 
bankruptcy  of  a  corporation,  cannot  raise  the  question  of 
usury  in  this  case.  This  contention  is  fully  met  by  what 
was  said  in  Union  Nat.  Bank  of  Chicago  v.  Loidszille,  New 
Albany  and  Chicago  Rcdlway  Co.  145  111.  208.  We  there 
held  that  while  a  corporation  cannot,  on  account  of  said 
section  11,  insist  upon  the  forfeiture  of  all  interest,  as  pro- 
vided by  section  6  of  the  Interest  act,  where  the  debtor  has 
contracted  to  pay  usurious  interest,  yet  said  section  1 1  does 
not  prevent  the  debtor  corporation  from  insisting  that  only 
interest  at  the  legal  rate  shall  be  allowed  in  determining 
the  amount  due  the  creditor. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(No.  1 1224. — Cause  transferred.) 
The  People  of  the  State  of  Ii^linois,  Defendant  in  Er- 
ror, vs,  Arthur  Rawson,  Plaintiff  in  Error. 

Opinion  Hied  April  ip,  ipi/ — Rehearing  denied  June  8,  1917. 

Appeals  and  errors — the  record  must  show  that  constitutional 
question  was  presented  to  trial  court.  A  case  cannot  be  brought 
to  the  Supreme  Court  upon  ground  that  the  validity  of  a  statute 
is  involved  unless  the  record  discloses  that  the  question  was  in  some 
way  presented  to  the  trial  court  for  decision. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago ;  the 
Hon,  Harry  M.  Fisher,  Judge,  presiding. 

Callahan  &  Callahan,  and  Charles  P.  R.  Macau- 
lay,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Maclay 
HoYNE,  State's  Attorney,  and  Edward  C.  Fitch,  (Irwix 
N.  Walker,  of  counsel,)  for  the  People. 
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Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Arthur  Rawson,  plaintiff  in  error,  was  convicted  in  the 
municipal  court  of  Chicago  on  an  information  filed  under 
section  570-1  of  the  Criminal  Code  charging  that  he  was  an 
inmate  of  a  house  of  ill- fame.  He  was  tried  before  the 
court,  a  jury  having  been  waived,  and  was  sentenced  to 
pay  a  fine  of  $25  and  costs  and  to  be  imprisoned  for  three 
months  in  the  house  of  correction. 

The  principal  contention  is  that  said  section  570-1  of 
the  Criminal  Code  is  in  violation  of  section  13  of  arti- 
cle 4  of  the  constitution  and  is  therefore  invalid.  It  was 
upon  the  theory  that  this  constitutional  question  was  in- 
volved that  a  writ  of  error  was  issued  out  of  this  court 
to  review  the  judgment  of  the  municipal  court.  The  rec- 
ord discloses  that  during  the  progress  of  the  trial  no  mo- 
tion was  made  and  no  ruling  asked  which  called  upon  the 
court  to  pass  upon  this  or  any  other  question  involved  ex- 
cept as  to  the  guilt  or  innocence  of  plaintiff  in  error  under 
the  proof.  There  is  no  objection  or  exception  in  the  record 
to  any  finding  or  ruling  of  the  court.  There  was  no  motion 
to  quash  the  information  and  no  motion  for  a  new  trial  or 
in  arrest  of  judgment.  The  question  of  the  constitution- 
ality of  this  section  of  the  statute  was  not  presented  to  the 
trial  court.  A  case  cannot  be  brought  to  this  court  by  writ 
of  error  upon  the  ground  that  the  validity  of  a  statute  is 
involved  unless  the  record  discloses  that  the  question  was  in 
some  way  presented  to  the  trial  court  for  decision.  Clei*e- 
land,  Cincinnati,  Chicago  and  St.  Louis  Railway  Co.  v.  Af  c- 
Grath,  195  111.  104;  IVennersten  v.  Sanitary  District,  274 
id.  189. 

There  is  no  question  involved  which  gives  this  court 
jurisdiction,  and  the  cause  is  therefore  transferred  to  the 
Appellate  Court  for  the  First  District. 

Cause  transferred. 
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(No.  1 1444. — Motion  allowed.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Frank  Zammuto  et  dl.  Plaintiflfs  in  Error. 

Announced  orally  June  /,  ipi/. 

Criminal  law — execution  of  sentence  is  suspended  by  making 
writ  of  error  a  supersedeas.  Where  a  writ  of  error  in  a  criminal 
case  is  made  a  supersedeas  the  execution  of  the  sentence  is  sus- 
pended, and  it  is  the  duty  of  the  warden  of  the  penitentiary,  with- 
out any  special  order,  to  deliver  the  prisoner  to  the  sheriff  of  the 
proper  county,  to  be  held  in  the  latter's  custody  until  the  final  dis- 
position of  the  writ  of  error. 

Motion  for  order  requiring  warden  of  Joliet  peniten- 
tiary to  return  prisoners  to  custody  of  sheriflf  of  Winne- 
bago county. 

R.  K.  Welsh,  and  Frank  M.  Ryan,  for  plaintiffs  in 
error. 

Edward  J.  Brundage,  Attorney  General,  Noah  C. 
Bainum,  and  William  Johnson,,  for  the  People. 

Mr.  Justice  Dunn  announced  the  decision  of  the  court : 

The  plaintiffs  in  error  were  convicted  of  murder  in  the 
circuit  court  of  Winnebago  county  and  sentenced  to  impris- 
onment in  the  penitentiary.  They  sued  out  a  writ  of  er- 
ror, which  was  made  a  supersedeas,  but  before  this  was 
done  they  were  delivered  into  the  custody  of  the  warden 
of  the  penitentiary  at  Joliet,  where  they  are  now  impris- 
oned under  the  sentence.  They  have  entered  a  motion  for 
an  order  requiring  the  warden  of  the  penitentiary  to  re- 
turn them  to  the  county  jail  of  Winnebago  county,  to  re- 
main there  during  the  pendency  of  the  writ  of  error. 

The  object  of  a  supersedeas  is  to  stay  proceedings  on 
the  judgtnent  of  the  lower  court,  and  that  should  be  its  ef- 
fect.   The  execution  of  a  sentence  should  be  suspended  up- 
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on  the  granting  of  a  supersedeas,  and  if  the  defendant  is 
in  the  penitentiary  he  should  be  returned  by  the  warden  to 
the  sheriff  of  the  proper  county,  to  be  held  in  the  latter's 
custody  until  the  final  disposition  of  the  writ  of  error.  Ap- 
parently the  custom  has  been  to  the  contrary,  and  the  war- 
den, following  this  custom,  has  retained  the  plaintiffs  in 
error  in  his  custody  under  the  judgment  of  conviction.  No 
special  order  for  their  return  to  the  sheriff  of  the  county 
in  which  they  were  convicted  is  required,  but  under  the 
circumstances  of  this  case  the  motion  will  be  allowed  and 
an  order  will  be  made  for  the  transfer  of  their  custody 
to  the  sheriff  of  Winnebago  county. 

Motion  allowed. 


278  -  43 

Digitized  by  VjOOQ IC 


Digitized  by 


Google 


INDEX. 


ABSTRACTS  OF  TITLE.— See  REGISTRATION  OF  TITLE. 

ACTIONS  AND  DEFENSES.  page. 

party  cannot  rely  upon  an  illegal  contract  as  a  defense  to 
a  suit  to  recover  money i8 

courts  will  not  deny  recovery  simply  because  a  party  has 
been  a  violator  of  law i8 
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when  a  judgment  of  Supreme  Court  is  res  judicata  on  a 
second  appeal  122 

when  alleged  violation  of  due  process  "of  law  provision 
will  not  sustain  direct  appeal  to  the  Supreme  Court 196 

when  finding  of  chancellor  as  to  misrepresentations  in  a  • 
land  deal  will  not  be  disturbed 199 

when  decree  does  not  carry  out  mandate  of  the  Supreme 
Court  concerning  reconstruction  of  porches 210 

pleas  of  release  of  errors  are  governed  by  the  same  rules 
as  other  pleadings — when  a  plea  of  release  of  errors  is 
not  good 227 

action  of  guardian  in  accepting  benefits  of  decree  for  ward 
will  not  operate  as  a  release  of  errors 227 

party  against  whom  master's  fees  have  been  taxed  as  costs 
should  not  be  deprived  of  right  of  appeal  by  summary 
contempt  proceedings  261 

perfecting  an  appeal  is  a  waiver  of  pending  motion  to  va- 
cate the  judgment 276 

when  Supreme  Court  will  not  weigh  the  evidence 465 

what  is  not  reversible  error  in  criminal  case 491 

freehold  is  involved  if  its  existence  is  in  issue  by  pleadings.  529 

question  of  revenue  must  be  directly  involved  to  authorize 
direct  appeal   618 

the  record  must  show  that  constitutional  question  was  pre- 
sented to  trial  court 654 

execution  of  sentence  in  a  criminal  case  is  suspended  by 
making  writ  of  error  a  supersedeas 656 

ASSAULT. 

when  averment  in  indictment  is  descriptive  merely  of  the 
effect  of  the  assault  and  may  be  treated  as  surplusage. .   104 

extent  to  which  a  man  may  defend  his  habitation — what 
is  necessary  to  sustain  a  charge  of  assault  with  a  deadly 
weapon  with  intent  to  kill 104 

ATTORNEY  AND  CLIENT. 

what  contract  is  void  as  contrary  to  public  policy — rule 
where  attorney  purchases  property  from  client 303 

when  a  contract  between  attorney  and  client  is  contrary 
to  public  policy 368 

attorney  who  acquires  interest  in  property  by  illegal  con- 
tract cannot  base  bill  for  partition  thereon 368 
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ATTORNEYS  AT  LAW.— See  DISBARMENT. 
AUTOMOBILES.— See  MOTOR  VEHICLES. 

BANKS.  PAGE. 

stockholder  is  personally  liable  to  creditor  of  bank  in  a 
sum  equal  to  amount  of  stock  owned  by  him 409 

a  stockholder  is  liable  to  creditors  only  for  obligations  in- 
curred while  he  is  a  stockholder 409 

capital  stock  and  surplus  must  be  paid  in  in  cash  before 
State  Auditor  is  authorized  to  issue  a  certificate 409 

the  object  of  the  Banking  act  is  to  protect  depositors  and 
creditors 409 

one  who  enables  a  bank  to  evade  the  statute  requiring  the 
capital  stock  and  surplus  to  be  paid  in  in  cash  is  liable 
to  the  creditors 409 

when  a  creditor  may  maintain  bill  in  behalf  of  other  cred- 
itors and  against  all  stockholders  of  an  insolvent  bank. .  410 

stockholders*  liability  to  creditors  is  a  several  and  individ- 
ual liability  on  part  of  each  stockholder  to  each  creditor.  410 

a  receiver  acquires  title  to  corporate  assets,  only — provi- 
sion of  section  1 1  of  Banking  act  authorizing  receiver  to 
enforce  stockholders*  liability  to  creditors  is  invalid 410 

transfer  of  stock  must  be  recorded  on  the  books  of  bank 
to  relieve  former  stockholder  of  his  liability 410 

brokers  and  pledgees  of  stock  are  liable  if  they  appear  on 
the  books  as  stockholders 411 

what  is  a  ratification  of  purchase  of  bank  stock  by  agent 
of  partnership— section  23  of  general  Incorporation  act 
does  not  apply  to  banking  corporations 41 1 

stockholders  are  determined  by  the  record  of  bank  and  not 
the  record  in  the  recorder's  office 41 1 

estate  of  testator  is  not  liable  as  stockholder  where  ex- 
ecutors have  no  authority  to  invest  in  bank  stock 411 

a  stockholder  who  has  paid  for  his  bank  stock  twice  is  still 
liable  to  creditors 4^1 

BASE  FEES. 

when  a  base  fee  has  the  characteristics  of  a  life  estate — 

when  life  tenant  takes  base  fee  as  survivor 233 

widow  is  entitled  to  dower  in  base  or  determinable  fee. . .  233 
executory  interest  to  arise  in  future  needs  no  particular 

estate  to  support  it — base  fees 481 

BILLS  OF  EXCEPTIONS. 

first  sentence  of  section  81  of  the  Practice  act  as  amended 
does  not  apply  to  bills  of  exceptions 184 
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BILLS  OF  LADING.— See  RAILROADS. 

BUILDING  LINES.                                                                  page. 
when  decree  does  not  carry  out  mandate  of  the  Supreme 
Court  concerning  reconstruction  of  porches 210 

BURDEN  OF  PROOF. 

when  the  burden  is  on  the  shipper  to  show  before  the  Pub- 
lic Utilities  Commission  that  scheduled  railroad  rates 
are  unreasonable  58 

burden  is  on  complainant  to  show  that  deed  absolute  on 
its  face  was  intended  to  be  a  mortgage 261 

CARRIERS.— See  RAILROADS. 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 
People  V.  Day,  277  111.  543,  and  People  v.  Huey,  277  id. 

561,  control  certain  questions  in  People  v.  Daemicke. . .  53 
People  V.  Day,  277  111.  543,  controls  certain  questions  in 

People  V.  Campbell 56 

People  V.  Day,  277  111.  543,  People  v.  Huey,  277  id.  561, 

and  People  v.  Daemicke,  (ante,  p.  53,)  control  certain 

questions  in  People  v.  Waller 132 

People  V.  Daemicke,  (ante,  p.  53,)  controls  the  decision  in 

People  V.  Madlener 278 

Stokes  V.  Bay  Bottoms  Drainage  District,  (ante,  p.  390,) 

controls  the  decision  in  Hill  v.  Bay  Bottoms  Drainage 

District 302 

CHARITIES. 

section  23  of  act  of  191 2,  revising  the  law  in  relation  to 
charities,  is  unconstitutional  174 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONDITIONS  SUBSEQUENT.— See  DEEDS. 

CONFIDENCE  GAME. 

evidence  of  similar  offenses  is  admissible  in  a  prosecution 
for  obtaining  money  by  means  of  the  confidence  game. .   134 

when  instruction  as  to  obtaining  money  by  means  of  confi- 
dence game  is  not  erroneous 134 

meaning  of  word  "obtain,"  in  the  Confidence  Game  stat- 
ute— offenses  under  Confidence  Game  and  False  Pre- 
tense statutes  distinguished 490 
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CONFIDENCE  GAME.— Cow /iwMrrf.  page. 

when  one  who  receives  a  payment  on  a  mortgage  is  guilty 

of  the  confidence  game 134 

obtaining  money  through  promises  of  marriage  may  con- 
stitute the  confidence  game 490 

a  cashier's  check  is  property  within  the  meaning  of  the 

Confidence  Game  statute 490 

obtaining  money  in  any  amount  or  value  by  means  and  by 

use  of  the  confidence  game  is  sufficient 490 

what  is  a  sufficient  description  of  draft  in  indictment  for 

the  confidence  game  491 

what  evidence  may  be  admitted  in  a  prosecution  for  the 

confidence  game 491 

prosecuting  attorney  should  not  refer  to  the  poverty  of 

the  prosecuting  witness  in  his  argument 49^ 

word  "property"  includes  commercial  paper 491 

CONSIDERATION.— See  DEEDS. 

CONSTITUTIONAL  LAW. 

amended  section  17  of  the  act  creating  Sanitary  District 
of  Chicago  is  not  invalid  as  a  local  or  special  law 39 

amendment  of  section  17  of  act  creating  the  Sanitary  Dis- 
trict of  Chicago  does  not  deprive  tax-payers  of  property 
without  due  process  of  law 39 

the  property  of  a  municipal  corporation  may  be  controlled 
by  the  legislature 39 

section  68  of  Public  Utilities  act  is  not  unconstitutional . .     58 

what  is  a  legitimate  classification  for  the  purpose  of  legis- 
lation— Workmen's  Compensation  act  is  not  based  on 
an  unreasonable  classifkation  JJ 

amended  section  12  of  the  Motor  Vehicle  act  is  net  un- 
constitutional       92 

courts  will  not  pass  upon  wisdom  of  an  act  concerning  the 
exercise  of  the  police  power 92 

reasonable  classification  based  on  residence  in  municipal- 
ity is  not  invalid 92 

legislative  journals  may  be  resorted  to  to  prove  law  was 
passed  according  to  constitution 144 

rule  where  the  constitution  does  not  require  a  constitu- 
tional prerequisite  to  be  shown  by  legislative  journals. .   144 

constitution  does  not  require  journal  of  house  to  record 
all  steps  taken  in  passage  of  a  bill 144 

Sunday  Closing  law  is  general  in  its  application  and  is  not 
discriminatory — control  of  sale  of  intoxicating  liquor  is 
within  police  power 153 
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CONSTITUTIONAL  LAW. --Continued,  page. 

the  act  of  1909,  relating  to  the  practice  of  dentistry,  was 
passed  in  compliance  with  the  constitution 144 

ordinance  imposing  conditions  on  applicant  for  a  license 
to  keep  dram-shop  is  not  unconstitutional 153 

when  a  law  giving  arbitrary  power  to  administrative  offi- 
cers is  unconstitutional 174 

section  23  of  act  of  191 2,  revising  the  law  in  relation  to 
charities,  is  unconstitutional 174 

act  of  June  29,  191 5,  pensioning  county  officers,  is  consti- 
tutional as  to  certain  employees 248 

act  of  June  29,  191 5,  pensioning  county  officers,  is  uncon- 
stitutional as  to  deputies  and  assistants  in  Cook  county . .  248 

fact  that  the  act  of  191 5,  pensioning  county  officers,  is  in- 
valid as  to  certain  officers  is  not  ground  for  holding  it 
invalid  in  toto 248 

in  absence  of  constitutional  provision  the  legislature  has 
control  of  public  offices 248 

issuance  of  public  utility  certificates  under  the  Municipal 
Ownership  act  of  191 3  creates  a  debt  against  the  city. . .  287 

when  rule  of  board  of  education  does  not  impair  teacher's 
contract  of  employment  318 

statute  requiring  railroad  companies  to  maintain  scales  for 
weighing  grain  is  not  unconstitutional 333 

statute  making  sworn  statement  of  shipper  conclusive  as 
to  weight  of  grain  shipped  is  unconstitutional 333 

object  and  meaning  of  section  4  of  article  13  of  constitu- 
tion, regarding  transportation  of  grain 334 

authority  of  legislature  to  establish  rules  of  evidence — 
when  constitutional  part  of  an  act  will  be  given  effect 
and  the  unconstitutional  part  disregarded 334 

meaning  of  section  6  of  article  1 1  of  constitution,  making 
stockholder  of  bank  responsible  for  liabilities  accruing 
while  he  is  stockholder 409 

provision  of  section  1 1  of  the  Banking  act,  authorizing  a 
receiver  to  enforce  stockholders*  liability  to  creditors, 
is  invalid  410 

to  what  extent  constitution  has  given  to  a  city  the  control 
of  the  operation  of  street  railways 591 

exercise  of  police  power  over  public  utilities  does  not  vio- 
late constitutional  provisions  protecting  property  rights.  591 

CONSTRUCTION.—See  CONSTITUTIONAL  LAW. 

of  the  acts  of  1915,  revising  law  regarding  police  and  fire- 
men's pension  funds,  as  intended  to  be  effective  for  levy 
and  collection  of  taxes  in  that  year 53 
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CONSTRUCTION.— Cow/mwed.  page. 

under  paragraph  (A)  of  section  19  of  Workmen's  Com- 
pensation act  the  fact  as  to  the  recurrence  of  disability 
is  the  only  additional  testimony  admissible  on  review . .     TJ 

of  Sunday  Closing  law,  as  embracing  all  places  where  in- 
toxicating liquors  are  sold 153 

of  Sunday  Closing  law,  as  being  general  in  its  application 
and  not  discriminatory  153 

of  first  sentence  of  section  81  of  Practice  act  as  amended, 
as  not  applying  to  bills  of  exceptions 184 

phraseology  of  an  old  statute,  when  retained  in  an  amend- 
ment, is  presumed  to  have  been  used  according  to  its 
previous  construction   184 

of  paragraph  41  of  section  i  of  article  5  of  the  Cities  and 
Villages  act,  as  authorizing  exercise  of  police  power  by 
means  of  a  license 218 

general  rule  as  to  devise  over  in  case  of  the  death  of  the 
first  taker — when  death  without  issue  in  a  devise  means 
death  before  the  death  of  the  life  tenant 244 

construction  of  devise  over  to  survivor  in  case  of  death, 
without  issue,  of  one  of  two  grandchildren 245 

of  the  word  "physician,"  in  the  Vital  Statistics  act,  as  in- 
cluding licensed  osteopaths 256 

words  "bodily  heirs,'*  in  a  deed,  mean  the  same  as  "heirs 
of  the  body"-^conveyance  to  grantee  "and  her  bodily 
heirs"  gives  grantee  only  life  estate 279 

when  habendum  clause  in  a  deed  does  not  show  an  inten- 
tion to  convey  a  fee 279 

habendum  clause  in  a  deed  will  be  rejected  if  irreconcil- 
able with  granting  clause 279 

a  deed  is  more  strictly  construed  than  a  will 279 

of  section  i  of  the  act  regulating  transportation  of  grain, 
as  requiring  weighing  the  grain  regardless  of  the  desire 
of  the  shipper 333 

of  term  "sworn  statement"  as  to  weight  of  grain,  in  act 
regulating  transportation  of  grain,  as  referring  to  affi- 
davit as  well  as  oral  testimony 333 

of  act  of  1 87 1,  as  not  giving  park  commissioners  the  fee 
of  land  condemned  for  driveway 400 

the  object  of  the  Banking  act  is  to  protect  the  depositors 
and  creditors  409 

of  section  23  of  general  Incorporation  act,  as  not  applying 
to  banking  corporations 411 

of  the  act  of  June  4,  1889,  regarding  the  construction  of 
drains  by  mutual  agreement,  as  to  what  contract  is  not 
in  violation  thereof 474 
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CONSTRUCTION.— C<9n<inttcrf.  page. 

of  the  word  "obtain/'  in  the  Confidence  Game  statute 490 

of  the  word  "property,"  in  the  Confidence  Game  statute, 
as  including  a  cashier's  check 490 

offenses  under  Confidence  Game  and  False  Pretense  stat- 
utes distinguished  490 

when  condition  in  a  deed  will  not  be  construed  to  be  a 
covenant 529 

what  questions  considered  to  determine  reasonableness  of 
an  ordinance — rule  where  an  ordinance  is  susceptible  of 
two  constructions  562 

of  section  4a  of  Chicago  ordinance  concerning  the  sale 
of  deadly  weapons  562 

of  section  4a  of  the  Chicago  ordinance  regulating  sale  of 
deadly  weapons,  as  not  being  invalid  because  it  permits 
sales  for  delivery  outside  the  city 563 

of  section  5  of  the  Chicago  ordinance  regulating  sale  of 
deadly  weapons,  as  not  being  invalid  as  giving  arbitrary 
power  to  superintendent  of  police 563 

of  section  7  of  the  Chicago  ordinance  concerning  deadly 
weapons,  as  not  prohibiting  the  exhibition  of  weapon  to 
prospective  purchaser  563 

meaning  of  the  term  "strict  construction" 563 

of  provision  of  section  10  of  Public  Utilities  act  excepting 
public  utilities  owned  by  municipalities 591 

of  Public  Utilities  act,  as  including  street  railways  of  the 
city  of  Chicago  S91 

of  section  1 1  of  the  Interest  act,  as  not  preventing  debtor 
corporation  from  insisting  on  deduction  of  usury 629 

CONTEMPT. 

party  against  whom  master's  fees  have  been  taxed  as  costs 
should  not  be  deprived  of  right  of  appeal  by  summary 
contempt  proceedings 261 

CONTRACTS. 

money  in  the  hands  of  a  third  person  in  pursuance  of  an 
illegal  contract  may  be  recovered  by  the  owner 17 

party  to  an  illegal  contract  cannot  recover  the  profits  de- 
rived thereby  17 

party  cannot  rely  upon  an  illegal  contract  as  a  defense  to 
a  suit  to  recover  money 18 

when  agreement  apportioning  fence  ceases  to  be  effective.     31 

what  contract  between  attorney  and  client  is  void  as  con- 
trary to  public  policy — rule  where  attorney  purchases 
property  from  client 368,  303 
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CONTRACTS.— Con^mu^rf.  page. 

when  rule  of  board  of  education  does  not  impair  teacher's 
.  contract  of  employment 318 

party  who  acquires  interest  in  property  by  illegal  contract 
cannot  base  bill  for  partition  thereon 368 

what  contract  for  construction  of  a  drain  by  mutual  agree- 
ment is  not  in  violation  of  the  act  of  June  4,  1889 474 

court  of  equity  will  not  decree  specific  performance  where        • 
contract  is  uncertain  in  its  terms 557 

when  order  of  the  Public  Utilities  Commission  does  not 
impair  the  obligations  of  a  contract  between  city  and 
street  railway  companies 592 

a  vendee  suing  for  damages  for  a  failure  to  deliver  coal 
must  prove  payments  were  made  or  offered  according 
to  the  contract 623 

when  acceptance  of  overdue  payment  will  not  estop  the 
vendor  to  set  up  rescission  of  contract 623 

when  contract  to  purchase  accounts  receivable  evidences  a 
loan  and  not  a  sale 629 

CORONERS. 

when  coroner  is  not  authorized  to  hold  inquest — coroner's 
jury  cannot  fix  civil  liability  of  anyone  for  the  death 
of  an  injured  person 179 

CORPORATIONS.— See  BANKS. 

section  23  of  the  general  Incorporation  act  does  not  apply 
to  banking  corporations 411 

stockholder  of  a  corporation  is  personally  liable  only  by 
statutory  provision — neither  foreign  nor  domestic  cor- 
poration can  hold  stock  in  another  corporation 412 

a  corporation  which  has  unlawfully  purchased  stock  of  an- 
other corporation  may  make  defense  of  ultra  vires 412 

section  11  of  Interest  act  does  not  prevent  debtor  corpo- 
ration from  insisting  on  deduction  of  usury 629 

COSTS. 

when  allowance  to  master  for  examining  questions  in  is- 
sue is  excessive 261 

the  party  against  whom  the  master's  fees  have  been  taxed 
as  costs  should  not  be  deprived  of  right  of  appeal  by 
summary  contempt  proceedings  261 

solicitor's  fees  cannot  be  taxed  as  costs  in  chancery  in  ab- 
sence of  statute  262 

when  costs  should  not  be  paid  out  of  the  trust  fund 262 
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COURTS.— See  APPEALS  AND 'ERRORS;  EQUITY.       page. 
judgment  in  habeas  corpus  proceeding  cannot  be  reviewed 

in  mandamus  proceeding  where  court  had  jurisdiction. .  295 
circuit  judge  cannot,  in  vacation,  enter  order  setting  aside 
a  judgment  in  habeas  corpus  proceeding 296 

COVENANTS.— See  DEEDS. 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

when  averment  in  indictment  is  descriptive  merely  of  the 
effect  of  the  assault  and  may  be  treated  as  surplusage . .   104 

when  testimony  of  police  officers  as  to  nature  of  complaint 
as  stated  in  orders  given  them  is  not  prejudicial 104 

extent  to  which  a  man  may  defend  his  habitation — what  is 
not  a  reference  to  the  fact  that  accused  did  not  testify. .   104 

extent  to  which  a  prosecuting  attorney,  in  his  argument, 
may  read  statements  of  facts  from  reported  cases 104 

what  is  necessary  to  sustain  a  charge  of  assault  with  a 
deadly  weapon  with  intent  to  kill 104 

when  a  judgment  of  conviction  will  not  be  reversed — ^when 
it  is  not  error  to  give  an  instruction  omitting  the  words 
"beyond  a  reasonable  doubt" 105 

instruction  as  to  excusable  homicide  should  not  omit  ele- 

.   ment  of  absence  of  culpable  negligence 124 

when  an  instruction  directing  a  verdict  of  not  guilty  in  a 
murder  trial  should  not  ignore  crime  of  manslaughter. .   124 

what  is  involuntary  manslaughter — ^when  firing  a  revolver 
is  not  a  lawful  act 124 

an  actual  intent  to  kill  does  not  enter  into  the  definition 
of  murder 124 

when  the  prosecutor  may  be  required  to  elect  upon  which 
charge  he  will  proceed 134 

evidence  of  similar  offenses  is  admissible  in  prosecution 
for  obtaining  money  by  means  of  the  confidence  game. .   134 

when  instruction  as  to  obtaining  money  by  means  of  con- 
fidence game  is  not  erroneous 134 

when  one  who  receives  payment  on  a  mortgage  is  guilty 
of  the  confidence  game 134 

obtaining  money  through  promises  of  marriage  may  con- 
stitute the  confidence  game 490 

meaning  of  word  "obtain,"  in  the  Confidence  Game  stat- 
ute— offenses  under  Confidence  Game  and  False  Pre- 
tense statutes  distinguished 490 
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CRIMINAL  LAW.— Continued.  page. 

a  cashier's  check  is  property  within  the  meaning  of  the 
Confidence  Game  statute 490 

obtaining  money  in  any  amount  or  value  by  means  and  by 
use  of  the  confidence  game  is  sufficient 490 

what  is  a  sufficient  description  of  draft  in  indictment  for 
the  confidence  gam^ 491 

objection  to  repugnancy  in  the  allegations  of  an  indict- 
ment must  be  taken  by  motion  to  quash 491 

what  evidence  may  be  admitted  in  prosecution  for  the  con- 
fidence game — what  is  not  reversible  error 491 

what  statement  in  prosecuting  attorney's  argument  does 
not  refer  to  fact  that  defendant  did  not  testify 491 

prosecuting  attorney  should  not  refer  to  the  poverty  of 
the  prosecuting  witness  in  his  argument 491 

ownership  of  property  must  be  alleged  with  same  accuracy 
in  embezzlement  as  in  larceny 580 

an  indictment  for  embezzlement,  under  section  75  of  the 
Criminal  Code,  must  allege  taking  of  money  "without 
the  consent  of  his  company  or  his  employer" 580 

what  must  be  alleged  and  proved  where  embezzlement  of 
partnership  property  is  charged 580 

section  76  of  Criminal  Code  does  not  make  a  partnership 
a  legal  entity  580 

a  fiduciary  relation  between  defendant  and  owner  of  prop- 
erty must  be  shown  in  indictment  for  embezzlement . . .  580 

one  cannot  be  convicted  of  embezzling  property  in  which 
he  has  an  interest 580 

the  mere  proof  of  receipt  of  funds  and  failure  to  account 
therefor  does  not,  in  itself,  prove  embezzlement 581 

fact  that  bank  lost  money  while  defendant  was  in  charge 
does  not  show  embezzlement 581 

execution  of  sentence  is  suspended  by  making  writ  of  er- 
ror a  supersedeas  656 

DAMAGES. 

what  is  a  proper  element  of  damages  for  trespass  for  cut- 
ting down  a  hedge  fence 30 

when  damages  for  cutting  down  a  hedge  fence  should  not 
include  its  value  as  a  wind-break 30 

owner  out  of  possession  can  recover  for  trespass  only  the 
damages  to  reversionary  interest 31 

when  dower  right  of  widow  does  not  affect  the  plaintiff's 
right  to  damages  for  trespass  to  land 31 

DEADLY  WEAPONS.— See  MUNICIPAL  CORPORATIONS. 
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DEBTOR  AND  CREDITOR.  page. 

when  contract  to  purchase  accounts  receivable  evidences  a 
loan  and  not  a  sale 629 

when  rule  that  usurious  interest,  voluntarily  paid,  cannot 
be  recovered  back  does  not  apply 629 

section  11  of  Interest  act  does  not  prevent  debtor  corpo- 
ration from  insisting  on  deduction  of  usury 629 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEEDS. 

there  must  be  substantial  failure  to  perform  agreement  to 
justify  setting  aside  deed  in  consideration  of  support. .     46 

when  decree  setting  aside  deed  should  be  vacated  to  per- 
mit grantee  to  make  her  defense 46 

when  negligence  of  purchaser  in  examining  land  is  no  de- 
fense to  a  suit  to  set  aside  deed  for  fraud 199 

when  finding  of  chancellor  as  to  misrepresentations  in  land 
deal  will  not  be  disturbed 199 

what  is  sufficient  consideration  for  conveyance  from  a  par- 
ent to  a  child — burden  is  on  complainant  to  show  that 
deed  absolute  on  its  face  was  intended  as  a  mortgage.. .  261 

when  decree  which  registers  title  is  a  bar  to  a  bill  to  set 
aside  deeds  261 

words  "bodily  heirs"  mean  same  as  "heirs  of  the  body" — 
a  conveyance  to  grantee  "and  her  bodily  heirs"  gives 
grantee  only  life  estate 279 

when  habendum  clause  in  a  deed  does  not  show  an  inten- 
tion to  convey  a  fee 279 

habendum  clause  will  be  rejected  if  irreconcilable  with  the 
granting  clause — a  deed  is  strictly  construed 279 

heirs  may  maintain  a  bill  to  set  aside  a  deed  obtained  by 
fraud — wife  joining  in  conveyance  of  husband's  prop- 
erty is  not  bound  by  covenants 303 

bill  to  set  aside  deed  should  oflfer  to  return  the  consider- 
ation, with  interest 303 

forfeiture  is  the  only  remedy  for  breach  of  conditions  sub- 
sequent— court  cannot  decree  specific  performance  of 
condition  subsequent  529 

when  condition  in  a  deed  will  not  be  construed  to  be  a 
covenant — when  equity  will  relieve  against  the  conse- 
quences of  a  breach  of  condition 529 

where  the  right  to  a  forfeiture  for  breach  of  condition  is 
waived,  equity  may  enjoin  suit  in  ejectment  by  grantor.   529 

waiver  of  forfeiture  for  breach  may  be  by  parol 530 
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DENTISTRY.— See  MEDICINE  AND  SURGERY. 

DESCENT.  PAGE. 

heirs  may  maintain  a  bill  to  set  aside  a  deed  obtained  by 
fraud — law  presumes  intestacy  in  absence  of  allegations 
to  the  contrary  303 

what  is  a  sufficient  allegation  of  the  title  of  the  heirs 304 

DISBARMENT. 

object  of  a  disbarment  proceeding — attorney  may  be  dis- 
barred for  acts  not  occurring  in  the  discharge  of  the 
duties  of  his  profession 356 

if  the  misconduct  is  a  crime  the  attorney  need  not  be  in- 
dicted before  he  can  be  disbarred 356 

good  moral  character  required  upon  admission  to  bar  must 
continue  throughout  an  attorney's  professional  career. . .  356 

an  attorney  may  be  disbarred  for  appropriating  money  en- 
trusted to  him  in  his  private  capacity 356 

when  testimony  is  directly  contradictory  the  decision  must 
rest  on  credibility  and  not  on  the  number  of  witnesses . .  377 

DOWER. 

when  dower  right  of  widow  does  not  aflfect  plaintiff's  right 

to  damages  for  trespass  to  land 31 

widow  is  entitled  to  dower  in  base  or  determinable  fee. . .  233 

DRAINAGE. 

the  statute  confers  jurisdiction  on  county  courts  to  organ- 
ize drainage  districts 189 

proper  exercise  of  jurisdiction  to  organize  levee  district 
cannot  be  questioned  in  collateral  proceeding 189 

what  matters  do  not  go  to  jurisdiction  to  entertain  pro- 
ceeding to  organize  a  levee  district 189 

power  of  the  county  court  to  approve  changes  made  by 
the  commissioners   189 

when  a  motion  to  strike  matters  from  the  record  will  be 
sustained 190 

in  organizing  a  drainage  district  under  the  Levee  act  the 
county  court  exercises  special  and  limited  jurisdiction. .  390 

when  a  petition  has  a  suflficient  description  of  ditches  to 
give  jurisdiction  390 

affidavit  setting  forth  facts  required  by  section  5  of  the 
Levee  act  is  not  essential 390 

what  variance  between  notice  and  petition  is  not  material.  390 

judgment  confirming  the  commissioners'  report  of  cost  of 
work  and  declaring  district  organized  is  a  final  order...  390 
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DRAINAGE.— Continued.  pace, 

commissioners  cannot  make  an  assessment  for  a  greater 
amount  than  estimated  cost  of  work 391 

the  court  does  not  lose  jurisdiction  because- the  amount  of 
benefits  assessed  by  the  jury  does  not  equal  estimated 
cost  of  improvement 391 

what  contract  for  construction  of  a  drain  by  mutual  agree- 
ment is  not  in  violation  of  the  act  of  June  4,  1889 474 

commissioners  owe  duty  to  each  land  owner  to  keep  ditch 
in  repair — duty  of  the  commissioners  to  provide  an  ade- 
quate outlet  may  be  enforced  by  mandamus 512 

right  of  land  owner  to  enforce  duty  to  keep  ditch  in  re- 
pair is  not  defeated  by  delay  or  acquiescence 512 

when  a  land  owner  seeking  to  compel  the  commissioners 
to  deepen  and  widen  the  outlet  for  a  district  shows  a 
right  to  relief 513 

DRAM-SHOPS. 

the  Sunday  Closing  law  embraces  all  places  where  intoxi- 
cating liquors  are  sold 153 

the  Sunday  Closing  law  is  general  in  its  application  and 
is  not  discriminatory 153 

control  of  sale  of  intoxicating  liquor  within  police  power.   153 

giving  municipality  power  to  regulate  sale  of  liquor  does 
not  repeal  any  general  law  on  the  subject 153 

ordinance  imposing  conditions  on  applicant  for  a  license 
to  keep  dram-shop  is  not  unconstitutional 153 

EJECTMENT. 

where  right  to  a  forfeiture  for  breach  of  condition  in  a 
deed  is  waived,  equity  may  enjoin  a  suit  in  ejectment 
by  the  grantor  529 

ELECTIONS. 

when  election  cannot  be  contested  by  a  bill  in  chancery. .  618 

EMBEZZLEMENT.— See  CRIMINAL  LAW. 

EMINENT  DOMAIN. 

extent  of  estate  taken  by  right  of  eminent  domain  is  no 

greater  than  is  necessary  for  the  public  purpose 400 

act  of  1871  does  not  give  park  commissioners  the  fee  of 

land  condemned  for  driveway 400 

the  Public  Utilities  Commission  may  order  the  exercise  of 

power  of  eminent  domain  to  re-locate  railroad  track. . .  610 
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EMINENT  DOMAIN.— Continued,  page. 

the  power  of  eminent  domain  is  inherent  in  every  gov- 
ernment— to  whom  the  power  of  eminent  domain  may 

be  delegated 6io 

legislature  has  right  to  delegate  power  of  eminent  domain.  6io 
a  property  owner  may  question  whether  use  is  public  or 
private  and  whether  the  power  is  to  be  exercised  for  the 
purpose  for  which  it  is  conferred 6i  i 

EMPLOYMENT.— See  WORKMEN'S  COMPENSATION. 

EQUITY. 

when  testimony  in  support  of  an  amendment  to  a  sworn 
bill  will  be  given  little  weight. • 261 

when  allowance  to  master  for  examining  questions  in  is- 
sue is  excessive ; '. 261 

party  against  whom  master's  fees  have  been  taxed  as  costs 
should  not  be  deprived  of  right  of  appeal  by  summary 
contempt  proceedings   261 

solicitor's  fees  cannot  be  taxed  as  costs  in  chancery  in  ab- 
sence of  statute 262 

a  bill  to  set  aside  a  deed  should  ofTer  to  return  the  con- 
sideration, with  interest 303 

when  bank  creditor  may  maintain  a  bill  in  behalf  of  other 
creditors  and  against  all  stockholders  of  insolvent  bank.  410 

in  equity,  interest  is  allowed  because  of  equitable  consid- 
erations   412 

when  equity  will  relieve  against  the  consequences  of  a 
breach  of  condition  in  a  deed 529 

where  right  to  forfeiture  for  breach  of  condition  in  deed  is 
waived,  equity  may  enjoin  suit  in  ejectment  by  grantor.  529 

when  election  cannot  be  contested  by  a  bill  in  chancery.. .  618 

ESTOPPEL. 

when  acceptance  of  overdue  payment  will  not  estop  the 
vendor  to  set  up  rescission  of  contract 623 

EVIDENCE. 

when  amended  record  of  a  meeting  of  the  county  board 
may  be  admitted  in  evidence  on  application  for  judg- 
ment for  taxes 25 

in  an  action  for  trespass,  evidence  that  the  land  is  worth 
more  because  of  the  trespass  should  not  be  received ...     30 

non-expert  witnesses  in  will  contest  case  cannot  give  opin- 
ion as  to  sanity  of  testator  without  stating  facts 116 

278  -  43 
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EVIDENCE.— Co«/i«M^(f.  page. 

when  the  testimony  of  police  officers  as  to  nature  of  com- 
plaint as  stated  in  orders  given  them  is  not  prejudicial 
in  a  criminal  case 104 

evidence  of  similar  offenses  is  admissible  in  a  prosecution 
for  obtaining  money  by  means  of  the  confidence  game. .   134 

legislative  journals  may  be  resorted  to  to  prove  law  was 
passed  according  to  constitution 144 

burden  is  on  claimant  under  Workmen's  Compensation  act 
to  prove  an  injury  arising  out  of  employment 179 

when  testimony  in  support  of  an  amendment  to  a  sworn 
bill  will  be  given  little  weight 261 

authority  of  legislature  to  establish  rules  of  evidence 334 

when  the  Supreme  Court  will  not  weigh  the  evidence — 
right  to  contradict  an  expert  medical  witness  on  cross- 
examination  by  reading  extracts  from  the  books 465 

what  evidence  may  be  admitted  in  a  prosecution  for  the 
confidence  game  491 

in  proceeding  to  register  title  party  introducing  abstract  in 
evidence  must  prove  maker  was  reputed  to  be  an  ab- 
stracter at  time  abstract  was  made 552 

in  proceeding  to  register  title  genuineness  of  original  ab- 
stract must  be  established  before  copy  can  be  introduced  552 

what  is  sufficient  evidence  that  the  premises  were  occupied 
when  application  to  register  title  was  filed 553 

EXECUTORY  DEVISES.— See  WILLS. 

FALSE  PRETENSES. 

offenses  under  the  Confidence  Game  and  False  Pretense 
statutes  distinguished 490 

FENCES. 

what  is  a  proper  element  of  damages  for  trespass  for  cut- 
ting down  a  hedge  fence 30 

when  damages  for  cutting  down  a  hedge  fence  should  not 
include  its  value  as  a  wind-break 30 

when  agreement  apportioning  fence  ceases  to  be  effective.     31 

FORFEITURE.— See  DEEDS. 

FORMER  CASES. 

Lussem  v.  Sanitary  District,  192  111.  404,  followed,  in  con- 
struing amendment  of  section  17  of  act  creating  Sani- 
tary District  of  Chicago 39 
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FORMER  CASES,— Continued.                                               page. 
»         State  Public  Utilities  Com.  v.  Chicago  and  West  Towns 
Railway  Co,  275  111.  555,  followed,  in  holding  section  68 
of  Public  Utilities  act  not  unconstitutional 58 

Miller  v.  Anderson,  26g  111.  608,  distinguished,  in  constru- 
ing first  sentence  of  section  81  of  the  Practice  act  as 
amended  as  not  applying  to  bills  of  exceptions 184 

Hempstead  v.  Broad,  275  111.  358,  followed,  in  holding  that 
action  of  guardian  in  accepting  benefits  of  decree  for 
ward  will  not  operate  as  a  release  of  erors 227 

Lachenmyer  v.  Gelilbach,  266  111.  11,  followed,  as  to  when 
death  without  issue  means  death  before  the  death  of  a 
life  tenant 244 

Hughes  V.  Traeger,  264  111.  612,  followed,  in  holding  the 
act  of  June  29,  191 5,  pensioning  county  officers,  consti- 
tutional as  to  certain  employees 248 

DufHeld  V.  DnfHeld,  268  111.  29,  distinguished,  as  to  when 
habendum  clause  in  a  deed  does  not  show  an  intention 
to  convey  a  fee 279 

City  of  Joliet  v.  Alexander,  194  111.  457,  followed,  in  hold- 
ing issuance  of  public  utility  certificates  under  Munici- 
pal Ownership  act  of  1913  creates  debt  against  city —  287 

People  V.  Allison,  68  111.  15,  and  People  v.  Appleton,  105 
id.  474,  overruled,  as  to  attorney  being  disbarred  for  acts 
not  occurring  in  discharge  of  duties  of  profession 356 

Aldridge  v.  Clear  Creek  Drain,  Dist,  253  111.  251,  explained; 
Tennessee  Drain.  Dist.  v.  Moye,  258  id.  296,  and  Wayne 
City  Drain.  Dist.  v.  Boggs,  262  id.  338,  criticised,  as  to 
when  petition  is  sufficient  to  give  jurisdiction 390 

Dupee  v.  Swigert,  127  111.  494,  explained,  in  holding  that 
stockholder  is  personally  liable  to  creditor  of  bank  in  a 
sum  equal  to  amount  of  stock  owned  by  him 409 

Parker-Washington  Co.  v.  Industrial  Board,  274  111.  498, 
distinguished,  as  to  what  is  not  "carriage  by  land"  with- 
in the  meaning  of  the  Workmen's  Compensation  act. ..  523 

City  of  Chicago  v.  N etcher,  183  111.  104,  distinguished,  in 
holding  that  sale  of  deadly  weapons  may  be  regulated 
under  the  police  power 562 

Venner  v.  Chicago  City  Railway  Co.  258  111.  523,  and  Peo- 
ple v.  City  of  Chicago,  270  id.  188,  explained,  as  to  ex- 
tent constitution  has  given  to  city  control  of  operation 
of  street  railways  59^ 

Mercantile  Trust  Co.  v.  Kastor,  273  111.  332,  followed,  as 
to  when  contract  to  purchase  accounts  receivable  evi- 
dences a  loan  and  not  a  sale 629 
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FRAUD.  PAGE. 

when  negligence  of  purchaser  in  examining  land  is  no  de- 
fense to  a  suit  to  set  aside  deed  for  fraud 199 

when  finding  of  chancellor  as  to  misrepresentations  in  a 
land  deal  will  not  be  disturbed 199 

the  heirs  may  maintain  a  bill  to  set  aside  a  deed  obtained 
by  fraud  303 

FREEHOLD. 

a  freehold  is  involved  if  its  existence  is  necessarily  in  is- 
sue by  the  pleadings 529 

GAMING. 

when  recipients  of  money  to  be  used  in  gaming  do  not 

take  title — party  to  an  illegal  contract  cannot  recover 

profits  derived  thereby 17 

money  in  the  hands  of  a  third  person  in  pursuance  of  an 

illegal  contract  may  be  recovered  by  the  owner 17 

party  cannot  rely  upon  an  illegal  contract  as  a  defense  to 

a  suit  to  recover  money 18 

courts  will  not  deny  recovery  simply  because  a  party  has 

been  a  violator  of  law 18 

State's  attorney  liable  in  assumpsit  for  money  taken  in  a 

raid  on  gambling  house 18 

GOLF. 

the  game  of  golf  is  a  harmless  recreation  and  not  subject 
to  the  exercise  of  the  police  power 219 

GUARDIAN  AND  WARD. 

action  of  guardian  in  accepting  benefits  of  decree  for  ward 
will  not  operate  as  a  release  of  errors 227 

HABEAS  CORPUS. 

judgment  in  habeas  corpus  proceeding  cannot  be  reviewed 

in  mandamus  proceeding  where  court  had  jurisdiction. .  295 
habeas  corpus  is  the  proper  remedy  where  an  inmate  has 

recovered  from  insanity  but  the  authorities  have  failed 

to  release  him  295 

circuit  judge  cannot,  in  vacation,  enter  order  setting  aside 

a  judgment  in  habeas  corpus  proceeding 296 

HIGHWAYS. 

when  width  and  location  of  highway  may  be  determined 

by  fences  on  either  side  of  it 149 

use  of  a  strip  of  land  as  a  highway  by  public  for  fifteen 
years  constitutes  it  a  public  highway 149 
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HIGHWAYS.— Con/mwerf.  page. 

whether  user  by  public  of  strip  of  land  as  highway  is  ad- 
verse is  a  question  for  the  jury 149 

when  the  question  whether  an  alley  is  public  or  private 
is  one  of  fact 328 

act  of  187 1  does  not  give  park  commissioners  the  fee  of 
land  condemned  for  driveway 400 

HUSBAND  AND  WIFE. 

wife  joining  in  conveyance  of  husband's  property  is  not 
bound  by  covenants 303 

ILLEGAL  CONTRACTS.— See  CONTRACTS. 

INDICTMENTS. 

when  averment  in  indictment  is  descriptive  merely  of  the 
effect  of  the  assault  and  may  be  treated  as  surplusage. .   104 

what  is  a  sufficient  description  of  draft  in  indictment  for 
the  confidence  game 491 

objection  to  repugnancy  in  the  allegations  of  an  indict- 
ment must  be  taken  by  motion  to  quash 491 

ownership  of  property  must  be  alleged  with  same  accuracy 
in  embezzlement  as  in  larceny 580 

indictment  for  embezzlement,  under  section  75  of  Crimi- 
nal Code,  must  allege  taking  of  money  "without  the  con- 
sent of  his  company  or  his  employer" 580 

what  must  be  alleged  and  proved  where  embezzlement  of 
partnership  property  is  charged 580 

INJUNCTION. 

where  right  to  a  forfeiture  for  breach  of  condition  in  a 
deed  is  waived,  equity  may  enjoin  a  suit  in  ejectment 
by  the  grantor 529 

INQUESTS.— See  CORONERS. 

INSANITY. 

habeas  corpus  is  the  proper  remedy  where  an  inmate  has 
recovered  from  insanity  but  the  authorities  have  failed 
to  release  him 295 

INSTRUCTIONS. 

when  it  is  not  error  in  a  criminal  case  to  give  an  instruc- 
tion omitting  the  words  "beyond  a  reasonable  doubt".. .   105 
instruction  as  to  excusable  homicide  should  not  omit  ele- 
ment of  absence  of  culpable  negligence 124 
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INSTRUCTIONS.— Cow/mM^d.  page. 

when  instruction  directing  verdict  of  not  guilty  in  a  mur- 
der trial  should  not  ignore  crime  of  manslaughter 124 

when  instruction  as  to  obtaining  money  by  means  of  con- 
fidence game  is  not  erroneous 134 

INTEREST. 

in  equity,  interest  is  allowed  because  of  equitable  consid- 
erations   412 

when  rule  that  usurious  interest,  voluntarily  paid,  cannot 
be  recovered  back  does  not  apply 629 

section  11  of  Interest  act  does  not  prevent  debtor  corpo- 
ration from  insisting  on  deduction  of  usury 629 

INTOXICATING  LIQUORS.— See  DRAM-SHOPS. 

when  an  ordinance  regulating  the  delivery  of  intoxicating 
liquor  exceeds  municipal  authority 159 

municipality  cannot  enact  an  ordinance  prohibiting  peace- 
able keeping,  receiving  or  using  of  intoxicating  liquor. .   159 

JUDGMENTS  AND  DECREES. 

a  judgment  against  railroad  company  for  delinquent  taxes 
should  describe  property  in  each  taxing  district 25 

when  decree  setting  aside  deed  should  be  vacated  to  per- 
mit grantee  to  make  her  defense 46 

when  a  judgment  of  the  Supreme  Court  is  res  judicata 
on  a  second  appeal 122 

when  decree  does  not  carry  out  mandate  of  the  Supreme 
Court  concerning  reconstruction  of  porches 210 

action  of  guardian  in  accepting  benefits  of  decree  for  ward 
will  not  operate  as  a  release  of  errors 227 

judgment  declaring  a  drainage  district  organized  and  con- 
firming commissioners'  report  of  the  cost  of  the  work 
is  a  final  order 390 

what  situation  does  not  warrant  the  entry  of  a  judgment 
nunc  pro  tunc 465 

JUDICIAL  NOTICE. 

court  will  not  take  judicial  notice  of  any  of  its  records 
except  the  record  in  the  proceeding  before  it 190 

JURISDICTION. 

the  statute  confers  jurisdiction  on  county  courts  to  organ- 
ize drainage  districts 189 

the  court  does  not  lose  jurisdiction  to  organize  drainage 
district  because  amount  of  benefits  assessed  by  the  jury 
does  not  equal  estimated  cost  of  improvement 391 
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proper  exercise  of  jurisdiction  to  organize  levee  district 
cannot  be  questioned  in  collateral  proceeding 189 

what  matters  do  not  go  to  jurisdiction  to  entertain  pro- 
ceeding to  organize  a  levee  district 189 

in  organizing  a  drainage  district  under  the  Levee  act  the 
county  court  exercises  special  and  limited  jurisdiction. .  390 

when  a  petition  to  organize  drainage  district  has  sufficient 
description  of  ditches  to  give  court  jurisdiction 390 

record  before  the  Supreme  Court  must  show  that  consti- 
tutional question  was  presented  to  trial  court 654 

LABOR  UNIONS. 

board  of  education  of  city  of  Chicago  may  refuse  to  em- 
ploy teachers  belonging  to  trade  unions 318 

LACHES. 

when  a  land  owner  js  guilty  of  laches  in  asserting  his 
riparian  rights  401 

LICENSES. 

a  municipality  has  no  inherent  power  to  require  a  license 
fee  for  conducting  a  business 218 

paragraph  41  of  section  i  of  article  5  of  Cities  and  Vil- 
lages act  authorizes  exercise  of  police  power  by  means 
of  a  license  218 

license  fee  exacted  in  exercise  of  taxing  power  is  a  tax. .  218 

a  license  fee  must  bear  reasonable  relation  to  additional 
burdens  imposed  on  the  business  licensed  and  to  expense 
of  police  supervision 219 

a  lawful  occupation  which  is  subject  to  taxation  may  be 
prohibited  if  not  licensed 219 

MANDAMUS. 

what  is  a  proper  signing  of  mandamus  petition — manda- 
mus  is  a  proper  remedy  to  compel  expunging  of  void 
order  by  court  295 

judgment  in  habeas  corpus  proceeding  cannot  be  reviewed 
in  mandamus  proceeding  where  court  had  jurisdiction. .  295 

duty  of  drainage  commissioners  to  provide  adequate  out- 
let may  be  enforced  by  mandamus 512 

MANSLAUGHTER. 

instruction  as  to  excusable  homicide  should  not  omit  ele- 
ment of  absence  of  culpable  negligence 124 

when  instruction  directing  a  verdict  of  not  guilty  in  mur- 
der trial  should  not  ignore  crime  of  manslaughter — what 
is  involuntary  manslaughter 124 
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MASTER  AND   SERVANT.— See  WORKMEN'S  COMPEN- 
SATION. 

MASTERS  IN  CHANCERY.  page. 

when  allowance  to  master  for  examining  questions  in  is- 
sue is  excessive 261 

party  against  whom  master's  fees  have  been  taxed  as  costs 
should  not  be  deprived  of  right  of  appeal  by  summary 
contempt  proceedings   261 

MEDICINE  AND  SURGERY. 

act  of  1909,  relating  to  practice  of  dentistry,  was  passed 
in  compliance  with  the  constitution 144 

the  term  "practicing  medicine"  does  not  necessarily  mean 
using  drugs — the  word  "physician,"  in  the  Vital  Statis- 
tics act,  includes  licensed  osteopaths. 256 

MORTGAGES. 

burden  is  on  complainant  to  show  that  deed  absolute  on  its 

face  was  intended  as  a  mortgage 261 

mortgagor  is  the  owner  of  mortgaged  premises  as  against 

all  but  mortgagee 287 

MOTIONS.— See  PRACTICE. 

MOTOR  VEHICLES. 

amended  section  12  of  the  Motor  Vehicle  act  is  not  un- 
constitutional—ordinance requiring  license  fee  of  non- 
resident owners  of  motor  vehicles  is  invalid 92 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

property  of  a  municipal  corporation  may  be  controlled  by 
the  legislature  39 

annual  appropriation  and  tax  levy  ordinances  are  ordi- 
narily essential  to  validity  of  tax  for  necessary  munici- 
pal expenses 53 

reasonable  classification  based  on  residence  in  municipal- 
ity is  not  invalid 92 

an  ordinance  requiring  license  fee  of  non-resident  owners 
of  motor  vehicles  is  invalid 92 

giving  municipality  power  to  regulate  sale  of  liquor  does 
not  repeal  any  general  law  on  the  subject 153 

ordinance  imposing  conditions  on  applicant  for  a  license 
to  keep  dram-shop  is  not  unconstitutional 1 53 
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MUNICIPAL  CORPORATIONS.— Con/intt^d.  page. 

cities  and  villages  have  only  such  powers  as  are  granted 
to  them  by  the  legislature 159 

when  an  ordinance  regulating  the  delivery  of  intoxicating 
liquors  exceeds  municipal  authority 159 

what  police  power  is  granted  by  clause  66  of  section  i  of 
article  5  of  the  Cities  and  Villages  act 159 

municipality  cannot  enact  an  ordinance  prohibiting  peace- 
able keeping,  receiving  or  using  of  intoxicating  liquor. .   159 

a  municipality  has  no  inherent  power  to  require  a  license 
fee  for  conducting  a  business 218 

paragraph  41  of  section  i  of  article  5  of  Cities  and  Vil- 
lages act  authorizes  exercise  of  police  power  by  means 
of  a  license 218 

license  fee  exacted  in  exercise  of  taxing  power  is  a  tax — 
police  power  extends  to  protection  of  public  welfare. . .  218 

the  courts  must  decide  whether  exercise  of  police  power 
is  reasonably  necessary 219 

the  game  of  golf  is  a  harmless  recreation  and  not  subject 
to  the  exercise  of  the  police  power 219 

license  fee  must  bear  reasonable  relation  to  additional  bur- 
dens imposed  on  the  business  licensed  and  to  expense 
of  police  supervision  219 

a  lawful  occupation  which  is  subject  to  taxation  may  be 
prohibited  if  not  licensed 219 

issuance  of  public  utility  certificates  under  the  Municipal 
Ownership  act  of  1913  creates  a  debt  against  the  city. . .  287 

the  city  of  Chicago  has  express  power  to  regulate  or  pro- 
hibit the  sale  of  deadly  weapons 562 

the  sale  of  deadly  weapons  may  be  regulated  under  the 
police  power — ordinances  for  the  health  and  safety  of 
the  community  are  favored 562 

what  questions  considered  to  determine  reasonableness  of 
an  ordinance — rule  where  the  ordinance  is  susceptible 
of  two  constructions 562 

section  4a  of  Chicago  ordinance  concerning  the  sale  of 
deadly  weapons  construed 562 

section  4a  of  Chicago  ordinance  is  not  invalid  because  it 
permits  sales  for  delivery  outside  the  city 563 

section  5  of  the  Chicago  ordinance  regulating  the  sale  of 
deadly  weapons  is  not  invalid  as  giving  arbitrary  power 
to  superintendent  of  police 563 

section  7  ol  Chicago  ordinance  concerning  deadly  weapons 
does  not  piohibit  the  exhibition  of  weapon  to  a  pros- 
pective purchaser 563 
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MUNICIPAL  CORPORATIONS.— Con^»«f4^d.  page. 

to  what  extent  constitution  has  given  to  a  city  the  control 
of  the  operation  of  street  railways 591 

meaning  of  provision  of  section  10  of  Public  Utilities  act 
excepting  public  utilities  owned  by  municipalities 591 

street  railways  of  the  city  of  Chicago  are  within  the  pro- 
visions of  the  Public  Utilities  act 591 

when  order  of  the  Public  Utilities  Commission  does  not 
impair  the  obligations  of  a  contract  between  a  city  and 
street  railway  companies  592 

MURDER. 

when  instruction  directing  a  verdict  of  not  guilty  in  mur- 
der trial  should  not  ignore  crime  of  manslaughter 124 

actual  intent  to  kill  does  not  enter  into  the  definition  of 
murder 124 

NEGLIGENCE. 

coroner's  jury  cannot  fix  civil  liability  of  anyone  for  death 

of  an  injured  person 179 

rule  as  to  survival  of  an  action  where  death  results  from 

cause  other  than  injury  sued  for 465 

rule  as  to  survival  of  action  where  death  results  from  the 

injury  sued  for 466 

when  right  to  object  to  judgment  on  the  ground  that  death 

of  plaintiff  abated  the  suit  is  waived 4^ 

OFFICES. 

in  absence  of  constitutional  provision  the  legislature  has 
control  of  public  offices 248 

ORDINANCES. 

an  ordinance  making  a  reasonable  classification  based  on 
residence  in  municipality  is  not  invalid 92 

an  ordinance  requiring  license  fee  of  non-resident  owners 
of  motor  vehicles  is  invalid 92 

ordinance  imposing  conditions  on  applicant  for  a  license 
to  keep  dram-shop  is  not  unconstitutional 153 

when  an  ordinance  regulating  the  delivery  of  intoxicating 
liquors  exceeds  municipal  authority 159 

municipality  cannot  enact  ordinance  prohibiting  the  peace- 
able keeping,  receiving  or  using  of  intoxicating  liquor. .   159 

ordinance  of  city  of  Chicago  regulating  the  sale  of  deadly 
weapons  is  a  valid  exercise  of  police  power 562 

OSTEOPATHY.— See  MEDICINE  AND  SURGERY. 
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PARENT  AND  CHILD.                                                          page. 
what  is  sufficient  consideration  for  conveyance  from  a  par- 
ent to  a  child 261 

PARKS. 

act  of  1 87 1  does  not  give  park  commissioners  the  fee  of 
land  condemned  for  driveway. 400 

when  a  land  owner  is  guilty  of  laches  in  asserting  his  ri- 
parian rights  401 

PARTITION. 

party  who  acquires  interest  in  property  by  illegal  contract 
cannot  base  bill  for  partition  thereon 368 

PARTNERSHIPS. 

what  must  be  alleged  and  proved  where  embezzlement  of 
partnership  property  is  charged 580 

section  y6  of  the  Criminal  Code  does  not  make  a  partner- 
ship a  legal  entity 580 

PENSIONS. 

acts  of  191 5,  revising  law  regarding  police  and  firemen's 
pension  funds,  intended  to  be  effective  for  levy  and  col- 
lection of  taxes  in  that  year 53 

act  of  June  29,  1915,  pensioning  county  officers,  is  consti- 
tutional as  to  certain  employees 248 

act  of  June  29,  191 5,  pensioning  county  officers,  is  uncon- 
stitutional as  to  deputies  and  assistants  in  Cook  county..  248 

fact  that  the  act  of  191 5,  pensioning  county  officers,  is  in- 
valid as  to  certain  officers  is  not  ground  for  holding  it 
invalid  in  toto  248 

contribution  to  the  teachers*  pension  fund  does  not  give 
teacher  any  right  to  be  re-employed 318 

PLEADING. 

pleas  of  release  of  errors  are  governed  by  the  same  rules 
as  other  pleadings — when  a  plea  of  release  of  errors 
is  not  good 227 

bill  to  set  aside  deed  should  offer  to  return  the  considera- 
tion, with  interest — law  presumes  intestacy  in  absence 
of  allegations  to  the  contrary 303 

what  is  a  sufficient  allegation  of  the  title  of  the  heirs 304 

what  is  a  sufficient  description  of  draft  in  indictment  for 
the  confidence  game 491 

objection  to  repugnancy  in  the  allegations  of  an  indict- 
ment must  be  taken  by  motion  to  quash 491 
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POLICE  POWER.  PAGE. 

what  police  power  is  granted  by  clause  66  of  section  i  of 
article  5  of  the  Cities  and  Villages  act 159 

paragraph  41  of  section  i  of  article  5  of  Cities  and  Vil- 
lages act  authorizes  exercise  of  police  power  by  means 
of  a  license 218 

police  power  extends  to  the  protection  of  public  welfare. .  218 

courts  must  decide  whether  an  exercise  of  police  power 
is  reasonably  necessary 219 

the  game  of  golf  is  a  harmless  recreation  and  not  subject 
to  the  exercise  of  the  police  power 219 

license  fee  must  bear  reasonable  relation  to  additional  bur- 
dens imposed  on  the  business  licensed  and  to  expense 
of  police  supervision 219 

the  sale  of  deadly  weapons  may  be  regulated  under  the 
police  power 562 

exercise  of  police  power  over  public  utilities  does  not  vio- 
late constitutional  provisions  protecting  property  rights.  591 

the  police  power  is  primarily  vested  in  the  legislature  but 
may  be  delegated 592 

a  large  discretion  is  vested  in  the  legislature  to  determine 
what  public  interest  requires 592 

PRACTICE. 

re-opening  of  a  case  for  further  evidence  rests  in  the  dis- 
cretion of  court 25 

right  to  file  further  objections  to  tax  levy  after  hearing  is 
begun  is  discretionary  with  the  court 56 

what  question  is  presented  by  a  motion  to  direct  a  verdict 
in  will  contest  case 1 16 

first  sentence  of  section  81  of  the  Practice  act  as  amended 
does  not  apply  to  bills  of  exceptions 184 

mere  errors  in  exercise  of  jurisdiction  cannot  be  urged  in 
a  collateral  proceeding 189 

court  will  not  take  judicial  notice  of  any  of  its  records  ex- 
cept the  record  in  proceeding  before  it 190 

when  a  motion  to  strike  matters  from  the  record  will  be 
sustained 190 

perfecting  an  appeal  is  a  waiver  of  pending  motion  to 
vacate  judgment 276 

what  is  a  proper  signing  of  mandamus  petition — manda^ 
mus  is  a  proper  remedy  to  compel  expunging  of  void 
order  by  court  295 

habeas  corpus  is  the  proper  remedy  where  an  inmate  has 
recovered  from  insanity  but  the  authorities  have  failed 
to  release  him 295 
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PRACTICE.— ConhnMet/.  page. 

judgment  in  habeas  corpus  proceeding  cannot  be  reviewed 
in  mandamus  proceeding  where  court  had  jurisdiction. .  295 

circuit  judge  cannot,  in  vacation,  enter  order  setting  aside 
a  judgment  in  habeas  corpus  proceeding. . .  .* 296 

when  counsel  waives  right  to  object  to  opening  and  read- 
ing of  verdict  in  absence  of  jury 465 

what  situation  does  not  warrant  the  entry  of  a  judgment 
nunc  pro  tunc 465 

when  right  to  object  to  judgment  on  the  ground  that  death 
of  plaintiff  abated  the  suit  is  waived 466 

objection  to  repugnancy  in  the  allegations  of  an  indict- 
ment must  be  taken  by  motion  to  quash 491 

what  is  not  reversible  error  in  criminal  case — ^what  state- 
ment in  prosecuting  attorney's  argument  does  not  refer 
to  fact  that  defendant  did  not  testify 491 

prosecuting  attorney  should  not  refer  to  the  poverty  of  the 
prosecuting  witness  in  his  argument 491 

record  before  the  Supreme  Court  must  show  that  consti- 
tutional question  was  presented  to  trial  court 654 

execution  of  sentence  in  a  criminal  case  is  suspended  by 
making  writ  of  error  a  supersedeas 656 

PRESUMPTIONS. 

the  law  presumes  intestacy  in  the  absence  of  allegations 
to  the  contrary 303 

PRINCIPAL  AND  AGENT. 

brokers  and  pledgees  of  bank  stock  are  liable  if  they  ap- 
pear on  the  books  of  the  bank  as  stockholders 411 

what  is  a  ratification  of  purchase  of  bank  stock  by  agent 
of  partnership  411 

PUBLIC  UTILITIES. 

Public  Utilities  Commission  cannot  suspend  railroad  rates 
without  a  hearing 58 

when  burden  is  on  shippers  to  show  that  scheduled  rail- 
road rates  are  unreasonable 58 

section  68  of  Public  Utilities  act  is  not  unconstitutional . .     58 

issuance  of  public  utility  certificates  under  the  Municipal 
Ownership  act  of  1913  creates  a  debt  against  the  city.. .  287 

to  what  extent  constitution  has  given  to  a  city  the  control 
of  the  operation  of  street  railways 591 

when  order  of  the  Public  Utilities  Commission  does  not 
impair  the  obligations  of  a  contract  between  city  and 
street  railway  companies  592 
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PUBLIC  VriLiriES,— Continued.  page, 

meaning  of  provision  of  section  lo  of  Public  Utilities  act 
excepting  public  utilities  owned  by  municipalities 591 

street  railways  of  city  of  Chicago  are  within  the  provi- 
sions of  the  Public  Utilities  act SQI 

exercise  of  police  power  over  public  utilities  does  not  vio- 
late constitutional  provisions  protecting  property  rights.  591 

when  question  of  the  reasonableness  of  an  order  cannot 
be  determined  592 

a  public  utility  may  obtain  hearing  on  reasonableness  of 
an  order  although  not  a  party  to  the  original  proceeding 
before  the  commission 592 

averment  that  petitioner  operates  a  railroad  is  sufficient  to 
show  it  is  a  public  utility 609 

the  Public  Utilities  Commission  may  order  such  physical 
changes  as  may  be  necessary  to  promote  public  safety...  609 

plan  adopted  by  Public  Utilities  Commission  to  promote 
the  public  safety  is  presumed  to  be  proper  and  feasible..  609 

a  railroad  company  cannot  re-locate  its  tracks  upon  a  new 
right  of  way  without  statutory  authority 610 

the  Public  Utilities  Commission  may  order  the  exercise  of 
power  of  eminent  domain  to  re-locate  railroad  track...  610 

land  owners  need  not  be  notified  of  hearing  before  the 
Public  Utilities  Commission  610 

RAILROADS.—See  PUBLIC  UTILITIES. 

a  judgment  against  railroad  company  for  delinquent  taxes 
should  describe  property  in  each  taxing  district 25 

as  a  general  rule  paving  of  a  street  is  of  no  benefit  to  a 
railroad  right  of  way 86 

benefits  to  railroad  right  of  way  in  special  assessment  pro- 
ceeding are  restricted  to  the  special  use  to  which  the 
property  is  put 86 

increased  profits  because  of  accessibility  to  a  station  can 
not  be  considered  in  assessing  benefits  to  railroad  right 
of  way  86 

section  i  of  act  regulating  transportation  of  grain  requires 
weighing  the  grain  regardless  of  desire  of  shipper 333 

statute  requiring  railroad  companies  to  maintain  scales  for 
weighing  grain  is  not  unconstitutional 333 

statute  making  sworn  statement  of  shipper  conclusive  as 
to  weight  is  unconstitutional — term  "sworn  statement" 
refers  to  affidavit  as  well  as  oral  testimony 333 

clause  in  a  bill  of  lading  exempting  the  carrier  from  lia- 
bility for  difference  in  weights  of  grain  is  contrary  to 
public  policy   334 
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action  by  shipper  for  loss  in  weight  of  grain  shipped  is 

not  a  suit  on  the  bill  of  lading 333 

object  and  meaning  of  section  4  of  article  13  of  constitu- 
tion, regarding  transportation  of  grain 334 

REGISTRATION  OF  TITLE. 

when  a  decree  registering  title  is  a  bar  to  a  bill  to  set 
aside  deeds  261 

party  introducing  abstract  of  title  in  evidence  must  prove 
maker  was  reputed  to  be  an  abstracter  at  the  time  the 
abstrj^ct  was  made 552 

genuineness  of  original  abstract  must  be  established  be- 
fore copy  can  be  introduced 552 

what  is  sufficient  evidence  that  the  premises  were  occupied 
when  application  was  filed 553 

RELEASE  OF  ERRORS.— See  APPEALS  AND  ERRORS. 

REMAINDERS.— See  WILLS. 

RESCISSION.— See  CONTRACTS. 

RES  JUDICATA. 

when  judgment  of  Supreme  Court  is  res  judicata  on  sec- 
ond appeal  122 

when  a  decree  registering  title  is  a  bar  to  a  bill  to  set 
aside  deeds 261 

REVENUE.— See  TAXES. 

the  question  of  revenue  must  be  directly  involved  to  au- 
thorize direct  appeal  618 

RIPARIAN  RIGHTS.— See  WATERS. 

SANITARY  DISTRICTS. 

amended  section  17  of  the  act  creating  Sanitary  District 
of  Chicago  is  not  invalid  as  a  local  or  special  law 39 

amendment  of  section  17  of  act  creating  the  Sanitary  Dis- 
trict of  Chicago  does  not  deprive  tax-payers  of  property 
without  due  process  of  law 39 

SCHOOLS. 

when  rule  of  board  of  education  does  not  impair  teacher's 

contract  of  employment 318 

board  of  education  of  the  city  of  Chicago  cannot  employ 

teachers  for  more  than  one  year 318 
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SCUOOhS.— Continued.  pace. 

board  of  education  of  the  city  of  Chicago  may  refuse  to 

employ  teachers  belonging  to  trade  unions 318 

contribution  to  the  teachers'  pension  fund  does  not  give 

teacher  any  right  to  be  re-employed 318 

SELF-DEFENSE.— See  CRIMINAL  LAW. 

SOLICITORS'  FEES. 

solicitor's  fees  cannot  be  taxed  as  costs  in  chancery  in  ab- 
sence of  statute 262 

SPECIAL  ASSESSMENTS. 

as  a  general  rule  paving  of  a  street  is  of  no  benefit  to  a 
railroad  right  of  way 86 

benefits  to  railroad  right  of  way  are  restricted  to  the  spe- 
cial use  to  which  the  property  is  put 86 

increased  profits  because  of  accessibility  to  a  station  can 
not  be  considered  in  assessing  the  benefits  to  a  railroad 
right  of  way 86 

SPECIFIC  PERFORMANCE. 

the  court  cannot  decree  specific  performance  of  a  condi- 
tion subsequent  529 

court  of  equity  will  not  decree  specific  performance  where 
contract  is  uncertain  in  its  terms 557 

STATE'S  ATTORNEYS. 

State's  attorney  is  liable  in  assumpsit  for  money  taken  in 
raid  on  gambling  house 18 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION. 

legislative  journals  may  be  resorted  to  to  prove  law  was 
passed  according  to  constitution 144 

rule  where  the  constitution  does  not  require  a  constitu- 
tional prerequisite  to  be  shown  by  legislative  journals. .   144 

constitution  does  not  require  journal  of  house  to  record 
all  steps  taken  in  passage  of  a  bill 144 

phraseology  of  an  old  statute,  when  retained  in  an  amend-  « 
menty  is  presumed  to  have  been  used  according  to  its 
previous  construction  184 

when  constitutional  part  of  an  act  will  be  given  effect  and 
the  unconstitutional  part  disregarded 334 

STOCKHOLDERS.— Se?  BANKS. 
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STREET  RAILWAYS.— See  MUNICIPAL  CORPORATIONS. 
SUNDAY  CLOSING  LAWS.— See  DRAM-SHOPS. 
SURVIVAL  OF  ACTIONS.— See  ACTIONS  AND  DEFENSES. 

TAXES.— See  SPECIAL  ASSESSMENTS.  page. 

when  amended  record  of  meeting  of  county  board  may  be 
admitted  in  evidence  on  application  for  judgment 25 

a  judgment  against  railroad  company  for  delinquent  taxes 
should  describe  property  in  each  taxing  district 25 

amendment  of  section  17  of  act  creating  the  Sanitary  Dis- 
trict of  Chicago  does  not  deprive  tax-payers  of  property 
without  due  process  of  law 39 

annual  appropriation  and  tax  levy  ordinances  are  ordi- 
narily essential  to  validity  of  tax  for  necessary  munici- 
pal expenses 53 

acts  of  191 5,  revising  law  regarding  police  and  firemen's 
pension  funds,  intended  to  be  effective  for  levy  and  col- 
lection of  taxes  in  that  year 53 

right  to  file  further  objections  to  tax  levy  after  hearing  is 
begun  is  discretionary  with  the  court 56 

burden  is  on  the  objector  to  sustain  objections  by  affirma- 
tive proof  132 

license  fee  exacted  in  exercise  of  taxing  power  is  a  tax. .  218 

a  lawful  occupation  which  is  subject  to  taxation  may  be 
prohibited  if  not  licensed ' 219 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TRESPASS. 

an  action  of  trespass  should  not  be  submitted  to  jury  on 
theory  of  tenancy  in  common 30 

evidence  that  land  is  worth  more  because  of  the  trespass 
should  not  be  received 30 

what  is  a  proper  element  of  damages  for  trespass  for  cut- 
ting down  a  hedge  fence 30 

when  damages  for  cutting  down  a  hedge  fence  should  not 
include  its  value  as  a  wind-break 30 

owner  out  of  possession  can  recover  only  damages  to  re- 
versionary interest   31 

when  dower  right  of  widow  does  not  affect  plaintiff's  right 
to  damages  for  trespass  to  land — when  agreement  ap- 
portioning fence  ceases  to  be  effective 31 
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extent  to  which  a  prosecuting  attorney,  in  his  argument, 
may  read  statements  of  facts  from  reported  cases 104 

when  judgment  of  conviction  will  not  be  reversed 105 

when  the  prosecutor  may  be  required  to  elect  upon  which 
charge  he  will  proceed 134 

right  to  contradict  an  expert  medical  witness  upon  cross- 
examination  by  reading  extracts  from  the  books 465 

when  counsel  waives  right  to  object  to  opening  and  read- 
ing of  verdict  in  absence  of  jury 465 

TRUSTS. 

when  costs  of  suit  should  not  be  paid  out  of  trust  fund . . .  262 

UNDERTAKERS.— See  WORKMEN'S  COMPENSATION. 

USURY. 

when  rule  that  usurious  interest,  voluntarily  paid,  cannot 
be  recovered  back  does  not  apply 629 

section  11  of  Interest  act  does  not  prevent  debtor  corpo- 
ration from  insisting  on  deduction  of  usury 629 

VERDICT.— See  CORONERS. 

when  counsel  waives  right  to  object  to  opening  and  read- 
ing of  verdict  in  absence  of  jury 465 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

perfecting  an  appeal  is  a  waiver  of  pending  motion  to 
vacate  the  judgment 276 

when  counsel  waives  right  to  object  to  opening  and  read- 
ing of  verdict  in  absence  of  jury 465 

when  right  to  object  to  judgment  on  the  ground  that  the 
death  of  plaintiff  abated  the  suit  is  waived 466 

where  right  to  a  forfeiture  for  breach  of  condition  in  a 
deed  is  waived,  equity  may  enjoin  suit  in  ejectment  by 
the  grantor 529 

waiver  of  forfeiture  for  breach  of  condition  in  a  deed  may 
be  by  parol 530 

WATERS. 

what  are  the  riparian  rights  of  an  owner  of  land  on  the 
shore  of  Lake  Michigan 400 

when  a  land  owner  is  guilty  of  laches  in  asserting  his  ri- 
parian rights  401 
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what  does  not  show  an  insane  delusion — non-expert  wit- 
nesses cannot  give  opinion  as  to  sanity  of  testator  with- 
out stating  facts 1 16 

what  question  is  presented  by  a  motion  to  direct  verdict 
in  will  contest  case 1 16 

when  base  fee  has  the  characteristics  of  a  life  estate — 
when  life  tenant  takes  base  fee  as  a  survivor 233 

widow  is  entitled  to  dower  in  base  or  determinable  fee 233 

general  rule  as  to  devise  over  in  case  of  death  of  the  first 
taker — when  death  without  issue  means  death  before 
death  of  life  tenant 244 

construction  of  a  gift  over  to  survivor  in  case  of  death, 
without  issue,  of  one  of  two  grandchildren 245 

estate  of  testator  is  not  liable  as  stockholder  of  bank  where 
executors  have  no  authority  to  invest  in  bank  stock 411 

executory  interest  to  arise  in  future  needs  no  particular 
estate  to  support  it — base  fees 481 

executory  devise  is  indestructible  except  by  a  failure  of 
the  contingency  upon  which  it  is  to  take  effect 481 

a  limitation  over  of  chattels  by  way  of  executory  devise 
is  good  481 

an  executory  devise  is  an  interest  in  the  estate  although  it 
is  never  vested  before  the  coming  into  possession 481 

when  an  executory  devise  is  transmissible  and  when  not — 
effect  where  an  executory  devise  is  to  a  class 481 

when  devisees  constitute  a  class — when  an  executory  de- 
vise is  not  a  gift  to  a  class 482 

devise  to  brothers  and  sisters  and  two  named  persons  is 
not  to  a  class 482 

WITNESSES. 

right  to  contradict  an  expert  medical  witness  upon  cross- 
examination  by  reading  extracts  from  the  books 465 

WORDS  AND  PHRASES. 

the  term  "practicing  medicine"  does  not  necessarily  mean 
using  drugs — the  word  "physician,"  in  the  Vital  Statis- 
tics act,  includes  licensed  osteopaths 256 

words  "bodily  heirs"  in  a  deed  mean  the  same  as  "heirs 
of  the  body" — conveyance  to  grantee  "and  her  bodily 
heirs"  gives  grantee  only  life  estate 279 

term  "sworn  statement"  as  to  weight  of  grain  in  act  regu- 
lating transportation  of  grain  refers  to  affidavit  as  well 
as  oral  testimony  333 

meaning  of  word  "obtain"  in  the  Confidence  Game  statute.  490 

word  "property"  includes  commercial  paper 491 
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WORKMEN'S  COMPENSATION.  pace. 

Workmen's  Compensation  act  is  not  based  on  an  unrea- 
sonable classification  77 

what  is  not  proof  that  written  claim  for  compensation  was 
made  within  six  months  after  payments  have  ceased. . .     77 

when  provision  for  a  written  claim  for  compensation  does 
not  apply 77 

fact  as  to  recurrence  of  disability  is  only  additional  tes- 
timony admissible  on  review  under  paragraph  {k)  of 
section  19  of  the  Workmen's  Compensation  act 77 

review  of  decision  of  Industrial  Board  by  certiorari  is  on 
questions  of  law,  only 99 

when  petitioner  need  not  show  that  an  award  in  a  lump 
sum  is  for  best  interests  of  both  parties 99 

return  of  writ  of  certiorari  should  contain  testimony  and 
not  merely  a  statement  of  counsel 99 

widow  is  entitled  to  compensation  if  deceased  employee 
was  under  legal  obligation  to  support  her 164 

the  Industrial  Board  must  base  its  findings  on  competent 
and  legal  evidence ,.   164 

order  for  payment  of  compensation  in  a  lump  sum  should 
not  be  made  without  evidence  or  stipulation  of  facts. . .   164 

payment  of  attorney's  fees  should  not  be  decisive  of  ques- 
tion whether  compensation  shall  be  paid  in  lump  sum . .   164 

unless  point  is  raised  by  pleadings  the  administrator  need 
not  prove  his  right  to  sue — when  award  of  compensa- 
tion in  lump  sum  cannot  be  rejected 164 

what  is  sufficient  proof  that  employee  was  under  legal  ob- 
ligation to  support  his  wife 165 

when  objection  cannot  be  raised  that  evidence  that  wife 
had  not  been  divorced  was  incompetent 165 

burden  is  on  claimant  to  prove  injury  arising  out  of  em- 
ployment— disease  and  death  subsequent  to  injury  must 
be  shown  to  have  some  connection  with  alleged  injury.   179 

whether  an  undertaker  is  engaged  in  the  business  of  "car- 
riage by  land"  is  a  question  of  law 523 

undertaker  is  not  engaged  in  extra-hazardous  occupation 
because  he  uses  vehicles  to  carry  passengers  ta  funerals.  523 

an  undertaker  who  occasionally  lets  his  cars  to  another 
undertaker  is  not  engaged  in  the  business  of  "carriage 
by  land" 523 
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